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The Tribunal remits the matter for reconsideration
with the following directions:

0] that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being a
member of the same family unit as the first
named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who ae#tizens of Sri Lanka last arrived in Australia agplied to the
Department of Immigration and Citizenship for Pobiten (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights by letter.

The delegate refused the visa application on teesthathe first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention and that
both applicants have not met “the prescribed coitefor the grant of a Protection (Class XA)
visa”.

The applicants applied to the Tribunal for reviewhe delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membeahefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tfar purposes of the definition.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepirféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants including the
independent country information, and other infolipratsent by the applicants in support of
their claims and also the delegate’s decision kcbine Tribunal also has had regard to the
material referred to in the delegate's decisiore Thbunal also has before it the applicants’
application to this Tribunal for review includiniget materials sent to the Tribunal in support
of the applicants’ claims. The Tribunal also cotediivarious sources of country information
in relation to Sri Lanka as noted below.

Application for protection visa

In the application for protection visa the firshmed applicant states that he was born in Area
A in Sri Lanka in the 1940s and he is Tamil andddinHe indicates that he was married in
City B in Sri Lanka in the 1970s. He states thaiias a pensioner prior to coming to
Australia. The first named applicant indicates thatived at the same address in City C in
Sri Lanka for the 13 years prior to coming to Aak#r and was educated in Area A and at
University A. He indicates that he was employedarious jobs at various employers for
over 30 years. The first named applicant stateshilason and one sibling lives in Australia
and he has another sibling who lives in Sri Latd@indicates that he left his country legally
and travelled to Australia a year ago using a passp his name issued in City D in Sri
Lanka. He indicates that he previously travelleAtstralia a few years ago and returned to
Sri Lanka a few months later.

In the statement attached to his application fotgmtion visa the first named applicant states
that he was born in Area A in Sri Lanka and haseepced numerous difficulties in his
country for over 30 years due to the ethnic cohthere. He describes anti Tamil violence
that occurred in City D and Area A and states 8@ayears ago his house in City E was
burned down by Sinhalese gangs. He states thheiadrly 1980s he and his wife moved to
Area A and his house was raided by the armed fawodsa year after that he and his wife
were guestioned. He said that at the same time thas violence against Tamils in City D
and in other parts of Sri Lanka and Sinhalese gesialrting killing Tamils. Many Tamils left
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the country and went to other countries. The appliclescribes violence at that time in Area
A involving the LTTE and states that at that tineewas taken for questioning and treated
badly by the army and accused of being a Tigersuep The applicant describes further
violence against Tamils for six months during thie 11980s when there was a peace accord
signed and Indian forces took control of Area Apaace keepers. The applicant states that
after fighting broke again he was asked to speadiedralf of young people who were
rounded up in offensives against the LTTE. He stttat in the early 1990s fighting broke
out between the Sri Lankan government and the Lafi& peace failed and his house was
destroyed in City F, Area A. They had to leave Adelaecause of the deteriorating situation
there and because they had lost all their belosgamgl go to City D to resettle in the early
1990s. The applicant states that they had diffiesiigetting to City D and there he was
accused of supporting the LTTE and he was pulle at/check points and questioned by
the Army because of his Area A identity card. Hes\&kso treated badly and abused by
security forces in the early 2000s when Locatiowd3 bombed. In the mid 2000s security
checks increased and since that time as thereldemresuicide attacks by the LTTE in the
capital. Tamils who came to City D and lived inded were rounded up and sent to Area A.
Location A was attacked in the mid 2000s, LocaBowas attacked a year later, Location C
was attacked a few months after that and LocatioveB again attacked by the LTTE a
month before. Tamils were targeted by securitydsria City D and security increased; he
and his wife were subject to numerous search astitgt checks, they were treated harshly
and abused physically and verbally. They were tagated about their children. As they are
Brahmins they were treated more harshly than othéren City D was attacked by air in the
mid 2000s lots of Tamils in City C where they livedre rounded up and questioned; the
applicant was assaulted and abused and accusagdpuiring the LTTE and harbouring
Tamils from the North. When Location E was attackethe mid 2000s their house was
again raided and they were questioned; they lostljery taken by officers. These events
increased their fear in City D and a month latewytivere fortunate to be able to leave and
visit their son in Australia. They returned 3 mantater as they believed they could live
safely as they were older Tamils. The applicard Hazat he maintained close relationships
with past colleagues who often visited him at lesle in City C. Search and round up
operations became more prevalent in City D a coaplears ago and security forces entered
their home and questioned the applicant and his abibut complaints in relation to Tamil
men visiting them. The applicant and his wife weushed and threatened with being taken
away in a white van if they did not give the offisenoney which they did ten days later
when the officers returned to collect it. They wedrthe applicant and his wife not to go to
police or human rights organisations or they wdaddilled. Another group of armed
personnel in police uniform came to their houseladothe same time claiming there were
complaints about Tamil people visiting their hoasel the police demanded money, were
abusive and threatening and damaged their homen\tYleg refused to pay them the money
they physically attacked them and accused thempmdating the LTTE. They said they
should have no trouble getting money when theynkséithat the applicant and his wife had a
son in Australia; they returned to the house snet and demanded money. These threats
will not stop even though they paid these peopleegoComplaints made to the police were
refused and they were told they could not make daimig against police officers.

The first named applicant continues in his statdrtieat out of this fear and knowing they
could not rely on the police to act upon their ctainds they made an application for visa to
come to Australia a couple of months after the gctorces entered their home and a month
later it was granted. They had difficulties getttrakets as it was peak season. They wanted
to leave Sri Lanka and go to any country but as #o was living in Australia he wrote a
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letter to support their application to come to Aaka. Two months after the visa was granted
six or seven people came to their house and ac¢headof being LTTE supporters; they
ransacked the house and took valuables and mohey.Were assaulted and their assailants
demanded that they have one million rupees readnuiey returned next time. The
applicant states that the last three months bélfieneleft their country was a very worrying
time for them and during that time they experiengeshter scrutiny at security checkpoints
and the applicant was treated more harshly wheprdauced his Area A ID card; he was
accused of being a Tamil Tiger and asked to gifieess money if they wanted to leave
quickly. On at least two occasions his wife hadit@ her jewellery to officers. It is unsafe
for him and his wife to return to Sri Lanka becaakéhe resurgence of violence there.

Attached to the application for protection visa aedt in support of the application are
numerous articles of country information, includmegorts from Human Rights Watch,
Amnesty International, UNHCR, printouts from TamNgt, and ABC news articles, about the
situation of Tamil people, and human rights abugésamil people, in Sri Lanka.

Also attached to the application are copies ofajyglicants’ passports and a document
described as a certified copy of their marriagéifozate. There is also a psychologist’s report
for both applicants both noted as requested bgpipiicants’ migration agent. The reports
essentially refer to the claims made by the fisshed applicant in the application for
protection visa; the section headed “recent ind&lerfers to visits to the applicants’
apartment in Sri Lanka by armed men searchingeimotists who have demanded money and
jewellery from the applicants and who demanded madgemore money from them when
they found out that their son has a good job intralis. The psychologist’s reports conclude
that both applicants are suffering from “post tratimsymptomatology including hyper
vigilance, anxiety and depression” as they havedithrough years of abuse because of their
ethnic background and because they have resida@as of conflict.

Application for Review
In the applicants’ application for review they edssly make no new claims.

The Tribunal received a submission from the appti€aadvisor essentially setting out the
claims made in the first named applicant’s stateémBme submission also adds that the group
that raided the applicants’ house a year ago amadf@ hidden receipt given to them by the
LTTE when that group took contributions/jewellergrh them in the early 1990s. It

submitted that in that raid one of the raiders thklfirst named applicant that they had
discovered that he was the brother of a personwdsoarrested in the late 1990s for links
with the LTTE and hence he had to contribute morheir fund to track down Tigers. They
said that the applicants could easily do this as gon in Australia can pay the money; they
gave the applicants two weeks to pay the balan&esdf million.

It is submitted that the applicants returned tartbeuntry previously including in the late
2000s as the harassment they had incurred wasasitmithat suffered by many Tamils from
Area A but at that time they had not been detaireetsom demands had not been made and
they thought the situation would improve, espegiatinsidering their age. They were treated
more severely than others however because ofBinairmin caste. It is also submitted that
after their complaint about the raid a couple adrgeago was refused by City C police they
did not pursue it further as it is known that tlodige and others have connections with the
perpetrators of such actions. It is also submitited the applicants delayed leaving their
country after getting their visas for Australia amth after that raid as they were trying to get
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tickets to leave and also it is submitted thatrtfust grave threat to them came 2 months after
they were granted their visas when they were amgattieir tickets. The submission attaches
a document described as a letter from their trageht confirming that as it was peak season
for travel to Australia tickets for two people wenely available to fly out of Sri Lanka 4
months after being granted their visas.

It is further submitted in the submission senti® Tribunal in support of the applicants’
claims that anybody against whom there is the ®&gjlsuspicion of being a
sympathiser/supporter of the LTTE or of having inkith the group is targeted regardless of
age or gender and persons who are in influent@kpsions are more likely to be suspected
because of their connection with other Tamils hiea &pplicants’ case although they had lived
in City D not the North for a long time and althdwutpe first named applicant had been a
worker in City D they could still come under suspictat any time depending on the
circumstances; the applicants in this case didcoote under serious suspicion until the time
of the raid a couple of years ago In answer taltlegate’s comments that the actions of
police and security particularly cordon and seangérations were usually in response to
LTTE attacks and bomb blasts and that suspicioraafils will decrease because the end of
the war means that such events will no longer qatis submitted that the government has
declared that LTTE members remain in City D andagmerehensive they will regroup and
the government has announced it does not intelessen its high security surveillance and
vigilance. It is submitted there are reports eviéer dhe war of searches and cordon
operations in and around City D without there beittgcks by the LTTE or bomb blasts; this
is a preventive security measure adopted by palicesecurity forces and has been going on
for years and continues. Even after the war Tahalse been arrested all over Sri Lanka and
weapons and bombs are being discovered throughewbiuntry.

The submission concludes that the applicants hawelldounded fear of being persecuted
because of their imputed political opinion as supgys of the LTTE, their Tamil ethnicity
and because they belong to a particular socialpgneamely Brahmin, Area A Tamils who
have an LTTE family association and who have cbaoted to the LTTE.

Tribunal Hearing

Theapplicants appeared before the Tribunal to givdeswie and present arguments. The
Tribunal also received oral evidence from the apit’'s son, Person A. The Tribunal
hearing was conducted with the assistance of angréter in the Tamil and English
languages. The applicants produced their Sri Lapleesports to the Tribunal and copies are
placed on the Tribunal file. The first named apgticalso produced another ID card for Area
A marked as issued in the late 1990s and furthentcy information about the situation in

Sri Lanka for those with LTTE connections.

The applicants were represented in relation togkieew by their registered migration agent.

The Tribunal first spoke with the first named apaifit. In answer to questions from the
Tribunal he said that he obtained his current pasggcause his previous passport had
expired. He had no difficulties getting the passpsrhe had a previous one and that made it
easier to get another. He said that he has nalleavoutside Sri Lanka except to come to
Australia and he has been to Australia about fives altogether. He first came once for a
conference and the other four times he has vigitestralia is to see his son. He said that he
has never had a difficulty getting a visa for Aab& and no trouble leaving or re entering his
country. He said that he applied for his visa figrlast trip to Australia a month after the raid
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a couple of years ago through an agent and it waged 2 months later. The Tribunal asked
him why he applied for the visa at that time. Hiel $hat the serious events that were
happening in Sri Lanka caused him to decide to clmfaustralia as his son is here. He said
that he then had serious problems 2 months aftgohthe visa and his life was in danger
and they asked for an exorbitant amount of moneg@som and said they would kill him.

The Tribunal asked the applicant about his fammlgri Lanka and Australia. He said that he
has a sibling in Sri Lanka and another in Austrdimexplained the one in Australia came
after their spouse was taken away, beaten andditer The applicant said that one of his
sons is in Australia but another son died. He #eatlhis own brother who is not in City D
was arrested and detained as a Tiger supporteeilate 1990s and both his brother and his
brother’s wife were implicated. He said that histher is Brahmin caste. He said that his
own ID card identifies him as a Brahmin. He saiak fhamils from Area A who are Brahmin
face more atrocities. He explained that his nanaeBsahmin caste name and they are
suspected as being involved in the struggle fapasate Tamil homeland and of helping the
LTTE. He explained that there are various rules Brahmins follow including the tying of
the holy thread which is never removed. He saittidhae when he was taken by the Army
the thread/necklace was torn off and once it ikémdoecause it is holy the person is not
allowed in the Temple. He said this happened todfier infrastructure was attacked by the
Tigers in the mid 2000s.

The applicant explained that just before he leftdme to Australia he was living in City C at
the address he gave in his application for pratactisa; this area is a suburb of City D. He
said his house in City D is rented and his hougberNorth was destroyed. He said he had
lived with his wife at the City C address for maygars. He said that he retired in the later
1990s but has lived on a pension and he receihathg sum on his retirement. His wife is
also retired and gets a pension.

The Tribunal asked the applicant when he madeebisidn not to return to his country and
he said it was after he came to Australia. He gwtlihe learned about the availability of
protection visas the last time he was in Australfaw years ago when he had problems and
there were incidents in Sri Lanka. When he conthat®ut applying for a protection visa he
was told he was not eligible as what was happetairngm then was happening to all Tamils.
But things happened to him later after he retuthatithreatened his life and there was the
extortion and the ransom and he and his wife weeddm and his wife was dragged by her
hair. The Tribunal asked the applicant whetherdaedd harm in his country when he went
back there a couple of years ago. He said that thiéy retired things became worse in City
D; bombs blasted and there were suicide squadadeg People were abducted in white
vans and those people were killed. The applicadtisavever that when they went back at
that time he did not fear for his safety; no ond damanded ransom/money from them then;
they thought the situation would change and theyewéd. He said they first started to fear
for their lives about 6 months later when a huge sfimoney was demanded from them for
the first time. The Tribunal asked the applicaniis would happen for the first time 6
months after they went back. He said that the LT®&scripted people to their movement
and policemen came and said that Tamils were misttiem. The applicant said he told the
police that he worked with the Tamils; he explaitieat he used to give them advice. The
Tribunal asked him when he started doing this shbuse and he said it was after he retired
in the late 1990s The Tribunal asked him why themvbuld be targeted to pay money as the
advice giving had been going on for a long whild ae had been living there at the same
address during that time. He said at that time<du@inna group intensified its recruiting At
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that time people came in Army uniforms with gungxtort money but it was not clear
whether they were from the Army. Also they had hearthat his son was in Australia. The
police came and pushed him to the ground and pusbkesife too. When he said that he did
not have money they said they knew his son wasaabithey did not come about the LTTE;
they came to extort money. They told him not tbtted police. When they came 6 months
after demanding money they came in civilian clothed it was not clear whether they were
paramilitaries or from the Army. The Tribunal askkd applicant again why he thinks they
came to him the first time asking for money. Heldhat they could have also gone to others
as well. He said that he did not go to the polizewa the first attack because they had
threatened him if he did so. Also these groupwvatk together with the government/police.
They could have been paramilitaries who obtained thformation from the police. When
they came 6 months after demanding money they sthtvem a newspaper cutting and beat
them and dragged his wife and threatened her;dlseytook household items. .

The applicant told the Tribunal that they appliedtheir visas for Australia a month after the
money extortion attempt. The Tribunal asked thdiegpt whether they applied for visas
then because of the money extortion attempt. Hetkat the atrocities were increasing
gradually and the demands for money were increa3ing Tribunal asked him if anything
specifically happened to cause him to apply fontisas a month later. He described again
what happened in when money was demanded from dineinsaid that he was told if they did
not pay the money they would come for them in whées. They came back about six times
and he gave them 1 lakh instead of the 10 lakhsrdmuested; when they came back he
became more fearful. They told him not to go togbkce but he did go to the police and he
was sent to the sub inspector. He told the sulenstsp that the police came and extorted
money. He was told that was impossible and he Wwasexl away and could not complete the
police report. He did not go to the police sooaéter the incidents, as these people were
returning and told him not to go to the police.\Begn the time of the money extortion
incidents and when he applied for the visa he hadChchecked and was kept in the
scorching sun while this happened and he was haltthey would get information about him
but these things on the streets happened to evelenwas not targeted after the money
extortion incidents before he applied for his \asa no one came to his house between the
last extortion incident and when he applied fonhiss; however they felt the violence was
just getting worse and as they did not have anyoi@ity D to help them so they became
more fearful.

The Tribunal asked the applicant why he waited 3tm®after the visas were granted to
leave City D. He said that it was peak time to camAustralia then and they wanted tickets
together on the same flight. The agent could nbtlgam immediately and they rang him
frequently but then it was the school holidays aftdr several days the agent went to India.
They went to other agents who said they couldigkets in different flights but his wife
could not go by herself; it was risky at the aitpor

The applicant said that a group came to them agjaionths after the first extortion attempt
and demanded 1 million rupees and they could n@ tiem the money but said they would
get it from their son. They came again 2 weeks kel took the money that the first named
applicant was able to give them. They warned hithefy did not pay the balance in two
months they would get rid of them. Apart from timsident they were hassled on the streets
and did not go out of the house unnecessarily secatithis. They were scared and thought
they might be arrested and sought assistance fn@tirad customs officer who was next
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door. There was always the possibility that sonmgthwould happen to them; anything could
have happened to them. The incidents all gaveoisigeir being afraid.

The Tribunal asked the applicant what he fearedavbappen if he returned to his country.
He said that he would be fearful for his life aver at/around the airport he could be taken
and killed. He said they asked him for 1million eeg and he only gave them a small amount
and they will take their revenge. He said that lieomly live for a short time longer and he
wants to live in peace for the last stages ofifes |

The Tribunal asked the applicant if he thinks tkimguld be any different for him if he went
back to his country than they were before he hedte. He said even though the war against
the LTTE is over until every element of the LTTE@ne with the situation will exist; if they
are suspected of any links with the LTTE they Vafle their lives.

The Tribunal asked the applicant why he thinks leb& targeted if he returns to Sri Lanka
given that he is a retired person who has live@ity D for many years and given that his
profile may not fit the profile of others who halveen targeted in Sri Lanka. The applicant
said that once a person is suspected as one wélated to the LTTE, no matter how long
they have lived in City D and regardless of agethiett gender they can be killed; it all
depends on the mentality of those who do the chegckind those who approach them.
Paramilitaries say they have information about tldtained from the police and this is with
a view to extorting money from them. Age does natter and there are news items to this
effect.

The Tribunal next spoke with the second named eg@pii In answer to questions from the
Tribunal she said that until they returned to Sxnka from Australia a couple of years ago
they did not fear for their lives but then 6 mondlfier the first money extortion attempt the
receipt from the Tigers in relation to the landaegry fund was discovered and the first
named applicant’s brother was accused of suppatied TTE. She explained that they
made the payment to the Tigers in the early 199@s; had to give this money as they had to
get past the Tigers if they wanted to go to Citgridl they were thinking of leaving Area A
then. Their assailants shouted at them and bedtiekeld the first named applicant when
they discovered the receipt as they concludedwesg Tiger supporters and they demanded
1 million rupees; they took the money they hadtifi@ir journey to Australia and said they
would return to get them in a white van. She sh@land her husband started to become
afraid when these people visited them and stadeefér to abduction and white vans. The
Tribunal asked the applicant who she thought thesgle were. She said that firstly they
came in Army uniform, then they had police uniforamsl then the next time they came they
were dressed in civilian clothes; she thinks theyexparamilitaries affiliated with the
government. She and her husband left Sri Lankarédifiese people returned.

The second named applicant said that she thinkshteg were targeted the first time as there
were concerns that Tamil youths were coming andgtm the house and although this had
been happening for some time the war intensifigtiattime.

The second named applicant said that the war ysawd@r in words; even now there are
operations going on to root out people in the LTi&ement and it is taking place with
intensity. Even though the war is over the emergeagulations are still in place and there
are check points and search operations going on.
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The Tribunal next spoke with the applicant’s sorowvattended the hearing. He said that there
was a delay between when the applicants obtairedwisas and their departure and they did
not tell him how serious the situation was. He shat he himself tried on line to get tickets
for them but he could not get the tickets eithexéner they did get weight listed. He said
that when the armed forces found out that he wa&sistralia this was trouble for them. He
said that he left Sri Lanka in the late 1990s tokan Country A. He then came to Australia
in the early 2000s on a skilled migration visa Bedame a permanent resident in the mid
2000s. He said that he has only been back to ®kd_#or his brother’s funeral. He cannot go
back to his country to protect his parents and tieye no one there to help them. The war is
finished but the government has intensified itacks on those with any suspected links with
the LTTE. Cordon operations are still going on iml%nka. There is no law and order and
paramilitaries are not answerable to anyone in&mnka. Even if someone does not fit the
profile if someone is suspected it does not matbeut their age. His parents are suspected
because Tamil youths have been seen coming tooteehthe LTTE emblem was on the
receipt that was found, the first named applicanttther was arrested in the past for
connections with the LTTE. The applicant’s son cured that friends who have returned to
Sri Lanka to try to trace people who were takemoago to anyone; lawyers are reluctant to
help as they may be targeted. He said that he t&hwhis parents as he would have no
guarantee about his own security in Sri Lanka. Mayeps are to be put out. Even if there is
small connection with the LTTE his parents willta&en and there is no one there who can
help them. The war is ended but the focus is nowl@aring out LTTE supporters.

The Tribunal next spoke with the applicants’ adwiste referred to the psychologist’s
reports sent to the Tribunal in support of the maypits’ claims. He also submitted that the
government in Sri Lanka is scared of suicide bommlbed they suspect all Tamils from Area
A; the applicants do have a profile in that they &amils from Area A. Paramilitaries are
operating in Sri Lanka and are involved in elimingtLTTE supporters and suspicion of that
support is enough in Sri Lanka. [Information dedet®431]. The applicants’ delay in leaving
their country can be explained by the fact thatapent went away to Country B for three
weeks, as the applicants could not get a seay twul as it was peak time to fly to Australia.
The applicants fear serious harm including becabisgtortion, threats of abduction and they
fear they could be killed. This is because of tle#iimicity and their political opinion. The
persecution that they fear involves systematicdiscriminatory conduct. They have a well
founded fear of persecution in Sri Lanka.

COUNTRY INFORMATION

48.

In addition to country information referred to hetdelegate and the applicants the Tribunal
consulted the following-

DIAC Country Information Service 200€ountry Information Report No. 09/75 —
Treatment of Tamils — Colombo airport, search opierss, disappearances,
checkpoints and residengysourced from DFAT advice of 12 October 2009), 14
October. (CISNET Sri Lanka CX234989 )

UK Home Office 2009Report of Information Gathering Visit to Colombai, ISanka
23-29 August 2009August

UN High Commissioner for Refugees 2009, ‘UNHCRyigllity guidelines for
assessing the international protection needs dfiasgeekers from Sri Lanka’,
UNHCR website, April http://www.unhcr.org/refworld.
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UN High Commissioner for Refugees 200&te on the Applicability of the 2009 Sri
Lanka Guidelines UNHCR Refworld website, July http://www.unhcr.mefworld.

Hotham Mission Asylum Seeker Project 20B86tham Mission field trip to Sri
Lanka: Security, protection and humanitarian comseand implications for Sri
Lankan asylum seekers in Australih5 November. (RRT Library General Papers )

International Crisis Group 201The Sri Lankan Tamil Diaspora after the LTTE,
Asia Report no. 186, 23 February.

US Department of State 2012)09 Human Rights Report: Sri LanKka March —:

Human Rights Watch 2010¢egal Limbo: The Uncertain Fate of Detained LTTE
Suspects in Sri Lank&ebruary.

Both the UNHCR guidelines and the Hotham Missiquoreindicate that Tamils originating
from the north are likely to be imputed with a préTE profile (UN High Commissioner for
Refugees 2009, ‘UNHCR eligibility guidelines forsassing the international protection
needs of asylum-seekers from Sri Lanka’).

Country information indicates that those most likiel come to the adverse attention of the
Sri Lankan forces and authorities are young Tanailes originating from the north and east
of the country. However, according to UNHCR, “Tasnitho were born in the North or the
East and are outside of the region, in particilas¢ who reside in or seek to enter
Colombo”, are also among those most likely to speuated of LTTE affiliations, and are,
therefore, at significant risk of suffering seridusman rights violations (p. 22). UNHCR
further states: “Given the wide range of profilésh® victims of reported incidents, it is not
possible to identify particular categories of Taniibm the North who would not have a
reasonable possibility of experiencing serious Hgpn29). UNHCR notes that human rights
violations against Tamils in and from the North éa¥fected men and women of all ages (p.
28). The UK Home Office fact-finding mission reportlicates that in general young male
Tamils originating from the north and east of tbemtry are most likely to come to the
adverse attention of Sri Lankan authorities. Thporealso lists other factors which would
render a Tamil person in Colombo of interest tdautities including: those without
employment or “legitimate” purpose for being in @uibo, those without ID, those recently
returned from the WegUN High Commissioner for Refugees 2009, ‘UNHCRyilility
guidelines for assessing the international pradeatieeds of asylum-seekers from Sri
Lanka’).

According to information in the UK Home Office faiihding mission report and the October
2009 advice from DFAT, security measures have eggdned in Colombo since the end of
the conflict. The Emergency Regulations continube¢aenewed and media articles continue
to report on fears of terrorism in Sri Lanka, asdaxiated searches and arrests especially in
Tamil majority suburbs.

As regard extortion of Tamils in Sri Lanka the pbgiy that returnees to Sri Lanka
becoming targets for extortion for reasons of asslimealth is mentioned in the report
published in 2006 by the Hotham Mission Asylum Sdkroject. The report considers the
way returnees to Sri Lanka are perceived by thad@ocommunity, commenting that
returnees “are assumed to be bringing back largaiata of money and assets” and that, in
at least two instances, returnees had been reqoingaly bribes to immigration officials. The



report offers the conjecture that, given certaisib@ssmen had been targeted for abduction
for ransom because of their perceived wealth, nees may be likewise targeted. According
to the report-

Hotham Mission found that the asylum seeker issumi discussed in the Sri Lankan media
unless people trying to flee are caught. The inagitin of this is that there is no community
understanding of the experiences had by asylunmesgekroad in countries such as
Australia. Returned asylum seekers are presumbeed teturning migrants, who have spent
their time abroad making money and living well. §la@e assumed to be bringing back large
amounts of money and assets, and may be looked smpport rather than being able to
access any welfare support themselves...

In fact rather than being supported on returnrnitig asylum seekers may instead be
vulnerable to corrupt immigration officials or ciimals. Hotham Mission has heard of at least
two incidences wherein people returning were cath@nto paying bribe money to
immigration officials in order to pass through #igport unhindered. Abductions for ransom
of wealthy business people are occurring nationywsdepeople returning from overseas may
be a target, as it will be assumed that they haweaey (Hotham Mission Asylum
Seeker Project 2006, Hotham Mission field trip tolanka: Security, protection and
humanitarian concerns and implications for Sri lamksylum seekers in Australia,
15 November.)

53. UNHCR states that continuing LTTE attacks have gda€amils in Colombo under
suspicion, particularly those originating from tinarth -

As a result of the ongoing LTTE attacks on Govemnaad civilian targets in the
country, which have included suicide attacks by ifamen and women, Tamils, in
particular those originating from the North and Hesse been under suspicion. Wide
scale arrests and detention of Tamils have beemtegpthroughout the country. As in
the North and the East, they are frequently assatiaith cordon and search
operations and frequently follow bombings or otagacks by the LTTE. Tamils who
are without proper identity documents are mordyike be arrested and detained in
these operations.

In Colombo and the surrounding areas, heightenedriég measures have been
implemented to prevent LTTE attacks. Cordon andckeaperations, roundups and
arrests of Tamils, in particular Tamils from therttoand East, are regularly reported
in Colombo. In the fall of 2008, all citizens comito Colombo and the Western
Province from war affected regions, including htédée who arrived within the past
five years, were required to register with the gmliThe Colombo police have just
announced a further registration for all residérdasn the North and East who were
not registered in the earlier exercises and hatedthat they intend to carry out a
massive search operation after the deadline tdifgemnd prosecute those who fail to
register. The Government has stated that the ratjst exercises are necessary to
ensure security in the capital, including the siégwf Tamils, and that all of the
bombs and devices thus far intercepted have beateld in Tamil areas of the
capital.

The Government has been heavily criticized forttighh number of Tamils who have
been subjected to arrest and security detentioticpirly on the basis of
information gathered in registration exercises @nelstioning at cordons and road



checkpoints in and around the capital. In Octol®€82 Sri Lanka’s Deputy Minister
of Vocational and Technical Training, P Radhakresmraccused the police of
arresting “five to 10 Tamil people” every day inl@mbo and its suburbs using
information from the registration exercises in Golw. He claimed that there were
over 1,000 Tamils already in security detention #rad anybody carrying identity
cards with addresses from rebel-held areas was diaedy arrested (UN High
Commissioner for Refugees 2009, ‘UNHCR eligibilifyidelines for assessing the
international protection needs of asylum-seekenn f6ri Lanka’, UNHCR website)

UNHCR further states

The significant majority of reported cases of humghts violations in Sri Lanka
involve persons of Tamil ethnicity who originatern the North and East. These
individuals are at risk within these regions, amather parts of Sri Lanka, by
Government actors, the TMVP and other pro-Goverrrparamilitary groups as well
as the LTTE, because of their race (ethnicity) anfimputed) political opinion.

In Government-controlled areas, Tamils who origerfabm the North and the East,
which are, or have been under LTTE control, arguestly suspected as being
associated with the LTTE. For this reason, Tamdsifthe North and the East are at
heightened risk of human rights violations relatethe implementation of anti-
terrorism and anti-insurgency measures. Whileribksexists in all parts of Sri

Lanka, it is greatest in areas in which the LTTEaes active, and where security
measures are heaviest, in particular the Northpaint$ of the East, and in and around
Colombo.

Because of the heavy reliance of the LTTE on supgut assistance of Tamils in
areas which they have administered or controlldd¢chvhas included mandatory
military training and recruitment of men and wonaema children, the use of civilians,
including women in suicide attacks, and the regueet that civilians provide
financial and other support for LTTE activitieswf@amils from these regions are
without ties to the LTTE. Those who are vulnerablsuspicion of having LTTE ties
are, therefore, not limited to individuals who gresently actively engaged in LTTE
activities and/or carrying out acts related toahmed conflict. Categories of Tamils
from the North and East who are most likely to bgpected of LTTE affiliations, and
are, therefore, at significant risk of sufferingises human rights violations, include,
but are not limited to:

* Young Tamil males, in particular those who areatue to establish their affiliation
with the TMVP, or one of the other pro-Governmeatil groups

» Tamils, male or female, who were trained by the ETih particular those who
have served with LTTE fighting forces

» Tamils who are not in possession of proper civduoentation, such as National
Identity Cards

» Tamils who have had contacts with the politicalagf$ that the LTTE opened in
several areas of the North and the East afterigfmng of the Cease Fire Agreement
of 2002
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» Tamils who were born in the North or the East whd are outside of the region, in
particular those who reside in or seek to enten@bb.

The Tribunal also consulted the International GriSroup’s statement as follows
(International Crisis Group 2010, The Sri LankamiibDiaspora after the LTTE, Asia
Report no. 186, 23 February.)

While the situation has improved since the endefwar, a climate of fear still pervades the
Tamil community in Colombo. Many are routinely sedied to arrest or humiliating searches.
Young men still “disappear” — often after beingksid up by government security forces not
only in the country’s north and east but also ed¢hpital. [noting a March 2008 HRW report:
Recurring Nightmare: State Responsibility for “Digsearances] While some may be
members or supporters of the LTTE, this does rsiifjutheir secret detention without due
process. Most of the missing Tamils are feared d8adply put, many do not see Colombo
as home. Even if forced to return there is littledntive for the repatriated to stay; it is likely
that they would simply migrate once more.

While some Tamil migrants flouted asylum procedumg$abricating grounds for flight, a
majority were legitimate asylum seekers. This idaracored by the large Tamil populations
in the West, comprised of thousands of people whegkim cases withstood intense
scrutiny.

According to Human Rights Watch study of abductaon extortion in Sri Lanka; Human
Rights Watch 2010,egal Limbo: The Uncertain Fate of Detained LTTEBacts in Sri
Lanka February, p.6:

The military and police frequently use native Taggieakers, often alleged to be Karuna
group or EPDP members, to identify and at timeselpnd suspected LTTE supporters. In
several cases reported to Human Rights Watch, isshid that they were first visited and
guestioned by the military, and then, usually saivieours later, a group of Tamil-speaking
armed men came to their house and took their vemtaway. On other occasions, the Karuna
group and EPDP seemed to be acting on their ovatthing scores with the LTTE or
abducting persons for ransom — with security fotoesing a blind eye.

The US Department has noted similarly; US DepartroéBtate 20102009 Human Rights
Report: Sri Lankall March —:

A separate commission set up under retired Supfeonet justice Tillekeratne to investigate
abductions, disappearances, killings, and unidedtlfodies completed its mandate on
December 31 with a final report to the presiderd uearly 2010. In November the
commission told the press that in many cases vektf disappeared persons had not filed
reports with the local police, hampering invesiigas. Other observers commented that this
was likely due to mistrust of local security for@exl a belief that, at best, the local police
were unlikely to be of any assistance.

FINDINGS AND REASONS

The Tribunal finds that the delegate’s decisionualtlee applicants is an RRT-reviewable
decision under s.411(1)(c) of the Act. The Tribuinadls that the applicants have made a
valid application for review under s.412 of the Act

Essentially the first named applicant claims thatdit his country and fears to return there
because he was and will be harmed there, incluayngaramilitaries, policeanembers of the
security forces and others who have threatenedllanegated him and his wife and have
extorted money from him, because he is a Tamiyjimaily from the North of Sri Lanka, and
because he is perceived to support, and accusgpbrting, the LTTE. He claims that he
and his wife are retired and following his retirethbe has given advice to Tamil youths over
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the years at his home. He claims that the extoattempts upon him and his wife were
exacerbated by the discovery by those raiding bisé a year ago of evidence linking the
applicants to the LTTE and by the knowledge of ¢hiosolved in the extortion that the
applicants have a son who is working in Austrafia.claims he was threatened and ill
treated a couple of years ago and also again 6hsdeter when security forces/police/armed
personnel in police uniform questioned him andwife at their home about complaints in
relation to Tamil men visiting them; they were aged of being LTTE supporters. The
applicant also claims that as they are Brahming were/will be treated more harshly than
other Tamils. He claims that he cannot get pratecéigainst the harm he fears in his country.

The Tribunal accepts that the applicants are nalsoof Sri Lanka, are Tamils, Hindu
Brahmins and are who they claim to be; they produbeir Sri Lankan passports to the
Tribunal and copies are placed on their Tribural fThe Tribunal is satisfied that the second
named applicant is the first named applicant’s wife

The Tribunal finds that the applicants travelled\testralia from Sri Lanka on several
occasions since the early 2000s; including a tasfiustralia for one year a few years ago
after which they returned to Sri Lanka. Both apgoits last arrived in Australia a year ago.
The Tribunal bases this finding on the entriehmapplicants’ passports and their oral
evidence to the Tribunal.

The Tribunal accepts that the first named applieaag born in City F, Area A in the North

of Sri Lanka; this is noted on his passport issnesri Lanka a couple of years ago. The
Tribunal also accepts that the first named apptieaad his wife, the second named applicant,
lived and worked in and around City F, Area A imlSmka until they resettled in City D in
the early 1990s due to the deterioration of theisgcsituation for them in Area A. The
Tribunal also accepts the first named applicantidence that he worked for a government
department in Area A and that he worked in Cityribilthe retired in the late 1990s; he also
produced his Area A employment card to the Tribunal

The Tribunal accepts that the applicants expertioe general harassment and problems
that they describe as having in the North of Srikaaover the years they lived and worked
there before they moved to live in City D; thic@nsistent with the country information
available to the Tribunal about those of Tamil @thy living in the North of Sri Lanka at
that time. The Tribunal also accepts that befoeg thavelled to Australia a few years ago
the applicants experienced the general harassuiffitylties and apprehension about the
security situation in City D, due to the escalatimgence there, that they describe; country
information consulted by the Tribunal supports éhelsims. The Tribunal finds that the
applicants did not personally fear harm in theurtoy before they returned there a couple of
years ago; the first named applicant told the Thduhat although after they retired things
became worse in City D- he said that there werelbblasts, suicide squads in places,
abductions and people were killed -when they retdifinom Australia they did not fear for
their safety as no one had demanded ransom/moneythem then and they thought the
situation would change and also they were gettldg o

The first named applicant claims that he and hfe Wuist started to fear for their lives 6
months after returning to Sri Lanka when a huge stimoney was demanded from them for
the first time because he was accused of connactith the LTTE due to the fact that
Tamils were visiting him; they applied for theisas as they were becoming more and more
fearful. They claim that it was some months afteytwere granted their visas for Australia
that the most serious threat to them occurred.Trhrinal has some doubts about the
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truthfulness of these claims for two reasons;lfirgte first named applicant told the Tribunal
that he was advised about the availability of prtioe visas when he came to Australia a few
years ago but he was advised at that time thatdutdwe ineligible for a protection visa
because nothing had happened to him personallig icduntry and that he had experienced
what all other Tamils had experienced. Secondp fitlst named applicant’s evidence is that
he had lived in City D for many years giving Tanaldvice since his retirement in the late
1990s and had not been targeted as he claims ha emagple of years ago and again 6
months after that. The Tribunal considered whetheifirst named applicant was fabricating
his evidence about his personal experiences atithatto assist his application for protection
in Australia in accordance with advice he had bgieen about protection visas a few years
ago when he was in Australia. The Tribunal condlthat if that were the case he could
have made these claims when he was in Austrakavgyéars ago; he did not do so but
returned to Sri Lanka with his wife.

The Tribunal also has concerns about why the agmscwould wait several months to leave
their country if they had the serious troubles thieym and they had their passports and
visas. The Tribunal accepts however that they chalge had trouble at that time getting
tickets to enable them to travel together to Alistr#éhe Tribunal considers that the
applicants’ witness gave truthful evidence to ibatbhis own difficulty in helping the
applicants get a flight together to Australia beftrey eventually did so several months after
the visas were granted.

The Tribunal considers that the applicants haveedimbed their claims before the Tribunal.
They claimed for the first time, in a submissiontde the Tribunal shortly before the
hearing, that those raiding their house 6 monttes #fe initial extortion attempt discovered
information which linked them with the LTTE, namelyeceipt given to them by the LTTE
when that group took contributions/jewellery fronemn in the early1990s and a connection
with the first named applicant’s brother who wa®sted in the late 1990s for links with the
LTTE. In the Tribunal’s view if these claims werergiine the applicants would have made
them earlier given the importance of this evideiocehe applicants’ application for
protection visas.

Nevertheless, having regard to all of the eviddyefere it, including the country information
about the serious difficulties faced by many Tgmeibple in Sri Lanka, including in City D,
both during and following the war with the LTTE, wh generally supports the applicants’
claims, the Tribunal gives the benefit of the dotibias about the evidence to the applicants.
The Tribunal notes that the country informationicadgies that it is not only young male
Tamils who are targeted in Sri Lanka; as noted alldMHCR indicates that given the wide
range of profiles of the victims of reported inagidig it is not possible to identify particular
categories of Tamils from the North who would navé a reasonable possibility of
experiencing serious harm. The Tribunal also ntftasthe psychologist’s reports about the
applicants are consistent with their evidence aldw#t they have experienced in their
country. Not without some doubt about the mattezxasessed above the Tribunal accepts
that the first named applicant was targeted fooran and threats of harm in Sri Lanka a
couple of years ago and then 6 months after theus® he was accused of connections to
the LTTE for the reasons that he claims and thdeaes further harm in his country for that
reason.

Given the above findings the Tribunal cannot exeltiee reasonable possibility that the first
named applicant could suffer harm amounting taossrharm from paramilitaries, security
personnel, police and others in Sri Lanka for treesons that he claims, namely because of
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his ethnicity and his imputed political opiniorhié returns to Sri Lanka; it is clear from the
country information consulted by the Tribunal thatcould not get protection from the harm
he fears in Sri Lanka.

The Tribunal considers that the persecution whiehfirst named applicant fears in Sri Lanka
clearly involves ‘serious harm’ as required by gaaph 91R(1)(b) of the Migration Act in

that it involves a threat to his life or liberty significant physical harassment or ill-treatment.
The first named applicant’s imputed political opimiand his ethnicity/race is the essential
and significant reason for the persecution whiclielaes, as required by paragraph 91R(1)(a).
Further the Tribunal considers that the persecutibich the first named applicant fears
involves systematic and discriminatory conduct,eaglired by paragraph 91R(1)(c), in that it
is deliberate or intentional and involves his sekecharassment for a Convention reason,
namely his race and imputed political opinion.

The Tribunal finds that the first named applicandutside his country of nationality, Sri
Lanka.

For the reasons given above, the Tribunal findsttiafirst named applicant has a well-
founded fear of being persecuted for reasons afipsited political opinion and his race if
he returns to his country now or in the reasonédniyseeable future. The Tribunal finds that
the first named applicant is unwilling, owing tstiear of persecution, to avail himself of the
protection of his country. There is nothing in thedence before the Tribunal to suggest that
the first named applicant has a legally enforcedgld to enter and reside in any country
other than his country of nationality. It followsatt the Tribunal is satisfied that the first
named applicant is a person to whom Australia nategtion obligations under the Refugees
Convention as amended by the Refugees Protocol.

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided he satisfies the remaining criteria.

The other applicant applied as a member of the samigy unit as the first named applicant.
The Tribunal is satisfied that she is the first ednapplicant’s wife and is a member of the
same family unit as the first named applicant far purposes of s.36(2)(b)(i). The fate of her
application depends on the outcome of the firstethapplicant’s application. As the first
named applicant satisfies the criterion set ost36(2)(a), it follows that the other applicant
will be entitled to a protection visa provided tBhe meets the criterion in s.36(2)(b)(ii) and
the remaining criteria for the visa.

DECISION
The Tribunal remits the matter for reconsideratioth the following directions:

0] that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and



(i) that the second named applicant satisfies(8)86)(i) of the Migration Act, being
a member of the same family unit as the first naapgalicant.



