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ORDER
Question 2A of the Further Amended Special Casedd2d0 June 2012
should be amended and the questions stated in pikeicd Case (as so
amended) should be answered as follows:
Question 1

In furnishing the 2012 assessment, did the Firsiebeant fail to comply
with the requirements of procedural fairness?

Answer
No.
Question 2

Does s 198 of th#ligration Act 1958 (Cth) authorise the removal of the
Plaintiff, being a non-citizen:

2.1 to whom Australia owes protection obligationgler the Refugees
Convention as amended by the Refugees Protocol; and

2.2 whom ASIO has assessed poses a direct oegtdisk to security;






2.
to a country where he does not have a well-fouridad of persecution for
the purposes of Article 1A of the Refugees Cororerats amended by the
Refugees Protocol?
Answer
It is not necessary to answer this question.
Question 2A
If the plaintiff's application for a protection ass refused by reason of the
plaintiff's failure to satisfy public interest ceition 4002 within the meaning
of clause 866.225 of Schedule 2 of the MigratioguRions 1994, is that
clause to that extent ultra vires the power corddrby section 31(3) of the
Migration Act1958 (Cth) and invalid?
Answer
The prescription of public interest criterion 40@2 a criterion for the
grant of a protection visa is beyond the power eaefd by s 31(3) of the
Act and is invalid.

Question 3

Do ss 189 and 196 of thiMigration Act 1958 (Cth) authorise the Plaintiff's
detention?

Answer

The plaintiff is validly detained for the purpos#she determination of his
application for a protection visa.

Question 4
Who should pay the costs of the special case?
Answer

The defendants.
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FRENCH CJ.
Introduction

This case concerns a regulation made undeMibeation Act1958 (Cth)
("the Migration Act"). The regulation requires tlithe Minister for Immigration
and Citizenship ("the Minister") refuse to gramefugee a protection visa if the
Australian Security Intelligence Organisation ("A&B) assesses the refugee to be
directly or indirectly a risk to security. The riigrof such an assessment cannot
be challenged. The plaintiff, who applied for atpction visa, was refused a
visa pursuant to the regulation. He challengesvdtiglity of the regulation, the
fairness of the assessment process, and the laagBibf his continuing detention
under the Migration Act.

The Minister is given power under the MigrationtAg refuse to grant a
refugee a visa on grounds related to security wldok recognised by the
Convention relating to the Status of Refugees (18Slamended by the Protocol
relating to the Status of Refugees (1967) ("thev@ation”). In such a case the
Minister's decision can be reviewed on its meritess, in the national interest,
the Minister issues a certificate declaring theigeke to be an excluded person.
In that event the Minister has to exercise the popersonally and lay the
certificate before the Houses of Parliament.

Critical to the disposition of this case is theesfion whether the
regulation, which effectively vests in ASIO the pavio refuse a visa on security
grounds, is consistent with the scheme of the MignaAct, including the
responsibility it imposes on the Minister and thanister's officers, the system of
merits review which it establishes and the persoredponsibility and
accountability of the Minister for decisions pretilng review. As appears from
the following reasons, the answer to that quesisomo. The regulation is
invalid. The plaintiff is entitled to have his digation for a protection visa
considered according to law. In the meantime he leavfully be detained
pursuant to s 196 of the Migration Act.

Factual and procedural background

At about 11.10pm on 29 December 2009 the plajnéifhational of Sri
Lanka, entered the Australian territory of Chrissmigland on a special purpose
visa. The visa expired at midnight. It has notrbeenewed nor has any other
visa been granted. Since midnight on 29 Decemb@® 2herefore, the plaintiff
has been an unlawful non-citizen within the meamhg 14 of the Migration Act
and has been held in immigration detention purstarss 189 and 196 of that
Act.

The plaintiff applied for a protection visa unde86 of the Migration Act.
A delegate of the Minister concluded that the giHiihad a well-founded fear of
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persecution on the basis of his race and poliopation if he were to be returned
to Sri Lanka. As a former member of the Liberatibigers of Tamil Eelam
("LTTE") he was at risk of being targeted by the lSsnkan Government and/or
paramilitary groups in Sri Lanka. As a person wiaal refused to rejoin the
LTTE he was at risk of persecution from Tamil sepiat groups. The delegate
also found, and it is common ground in these prdicgs, that should the
plaintiff be returned to Sri Lanka there is a relahnce that he would be subject
to abduction, torture or death. The plaintiff wherefore a refugee within the
meaning of the Convention. On 18 February 2011spite of finding the
plaintiff to be a refugee, the delegate refusedapglication for the grant of a
protection visa. The reason for that refusal west bn 11 December 2009,
ASIO had issued tahe Department of Immigration and Citizenship ("the
Department”) an assessment of the plaintiff und&f ef theAustralian Security
Intelligence Organisation Act979 (Cth) ("the ASIO Act"). The assessment
stated that:

"ASIO assesses [the plaintiff] ... from the Ocea¥iiking caseload to be
directly or indirectly a risk to security, withiln¢ meaning of section 4 of
the Australian Security Intelligence Organisation A&7D."

Because of that assessméme plaintiff did not meet public interest critamio
4002 set out in the Migration Regulations 1994 €"Regulations"”) for the grant
of a protection visa. That criterion requires thatapplicant for a protection visa
iIs not assessed by ASIO to be directly or indiseetlrisk to security. The
Refugee Review Tribunal ("the RRT"), unable to lob&hind the security
assessmehtaffirmed the delegate's decision not to grantplaatiff a protection
visa.

The plaintiff was interviewed by officers of ASI@n or about
4 November 2011 so that they could make a new ggcassessment. That
interview was audio recorded and a transcript efas before the Court. On or
about 9 May 2012, ASIO furnished the Departmenthwé new security
assessment ("the 2012 assessment") that the filamas directly or indirectly a
risk to security within the meaning of s 4 of th8I® Act. The 2012 assessment
superseded the assessment mad@®@®. As a result of the 2012 assessment the
plaintiff continues to be unable to satisfy puldtiterest criterion 4002.

The Australian Government does not intend to resritre plaintiff to Sri
Lanka. There is presently no other country to Whie can be sent. Steps taken
by the Minister and by the Federal Government mal fa country to which the
plaintiff can be removed pursuant to s 198 of thayrstion Act have been

1 ASIO Act, s 36(b) read with definition of "presmed administrative action" in
s 35(2).
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unsuccessful. On the basis of what appears iSpeeial Case it is unlikely that
a country will be found willing to accept the plafh within the foreseeable

future.

The plaintiff says that the public interest ciiv@rwhich led to the refusal
of his application for a protection visa is invalidHe contends that it is
inconsistent with the provisions of the Act whiah effect cover the refusal of
protection visas on the basis of national secwatycerns and which provide for
a process of review by the Administrative Appeatidnal ("the AAT"). The
plaintiff says also that he was denied procedw@mhéss by ASIO in connection
with the 2012 assessment. He argues that his tdeteander s 196 of the
Migration Act is unlawful because, absent any peaspf his removal to another
country, it does not serve any legitimate purposeeu that Act. The plaintiff
has filed an application in this Court seeking, agather relief, an order
absolute for a writ of habeas corpus against thecesf in charge of the
Melbourne Immigration Transit Accommodation wheeei presently held, and
the Secretary of the Department.

On 6 June 2012, Hayne J directed that a Specse Glad by the parties
be set down for hearing by a Full Court on 18 Ja6&2 and reserved four
questions for the Court. A fifth question was atldey leave, at the hearing.

Questions reserved in the Special Case

The questions reserved for the Full Court in thectal Case were:

"1. In furnishing the 2012 assessment, did thet BEdefendant fail to
comply with the requirements of procedural fairrress

2. Does s 198 of theligration Act 1958(Cth) authorise the removal
of the Plaintiff, being a non-citizen:

2.1 to whom Australia owes protection obligationsder the
Refugees Convention as amended by the RefugeescBrot
and

2.2 whom ASIO has assessed poses a direct or ¢hdisk to
security;

to a country where he does not have a well-fountésd of
persecution for the purposes of Article 1A of theflRees
Convention as amended by the Refugees Protocol?

2A. If the answer to question 2 is 'Yes' by reasbrthe plaintiff's
failure to satisfy public interest criterion 4002thin the meaning
of clause 866.225 of Schedule 2 of thagration Regulations
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1994 is that clause to that extauitra viresthe power conferred by
section 31(3) of th#ligration Act1958(Cth) and invalid?

3. Do ss 189 and 196 of tiMigration Act 1958(Cth) authorise the
Plaintiff's detention?

4. Who should pay the costs of the special case?"

Australia's obligations under the Convention

In any dispute about the application of an Augrallaw which gives
effect to an international Convention, the firsgitmal step is to ascertain the
operation of the Australian ldw However, where, as in the case of the
Migration Act, the Act uses terminology derived rfroor importing concepts
which are derived from the international instrumenis necessary to understand
those concepts and their relationships to eachr otherder to determine the
meaning and operation of the Act.

The Migration Act contains what was described Ime tOffshore
Processing Cadeas:

"an elaborated and interconnected set of statytosyisions directed to
the purpose of responding to the internationalgabions which Australia
has undertaken in the Refugees Convention andehegBes Protocol.”

The Act does not translate into Australian domekstwe the obligations of the
Contracting States under the Convention. It foesisspon the definition of
“refugee” in the Convention as the criterion of rapien of the protection visa
system. Nevertheless, the Convention informs the consiyn of the provisions

2 Question 2A was added by leave at the hearitigeoproceeding.

3 NBGM v Minister for Immigration and Multiculturalfiairs (2006) 231 CLR 52 at
71 [61] per Callinan, Heydon and Crennan JJ, Gumm@4d generally agreeing at
55 [1]; [2006] HCA 54;Shi v Migration Agents Registration Author{8008) 235
CLR 286 at 311-312 [92] per Hayne and Heydon JI)$2 HCA 31.

4  Plaintiff M61/2010E v The Commonweal{p010) 243 CLR 319 at 339 [27];

[2010] HCA 41.

5 Minister for Immigration and Multicultural Affairg Khawar(2002) 210 CLR 1 at

16 [45] per McHugh and Gummow JJ; [2002] HCA 14ptgd in Minister for
Immigration and Multicultural and Indigenous Affaiv QAAH of 20042006) 231
CLR 1 at 14-15 [34] per Gummow ACJ, Callinan, Hayadmd Crennan JJ; [2006]
HCA 53.
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of the Migration Act and the Regulations which m@sg to the international
obligations which Australia has undertaken under lit is necessary in this case
to refer to those obligatiorefore turning to the Act and Regulations.

Australia's obligations under the Convention aned to the other State
parties to the Convention. They are obligationgtvinequire Australia to afford
a degree of protection to the persons to whom thevéntion applies. The word
"protection” appears in the preamble to the Conwanwhich begins with a
recitation of the principle affirmed by the Chartdrthe United Nations and the
Universal Declaration of Human Rights that "humaaings shall enjoy
fundamental rights and freedoms without discrimorat’ Obligations accepted
by the signatories to the Convention appear inrabar of Articles which require
Contracting States to treat refugees within themitories no less favourably than
their nationals in relation to the enjoyment ofiwas rights and freedoms and
social benefits

A number of observations about the nature of tleav@ntion and the
obligations it imposes on Contracting States weteat inNAGV and NAGW of
2002 v Minister for Immigration and Multiculturalnd Indigenous Affairs
They included the following:

. the obligations created by the Convention aredwge the Contracting
States to each other and not to refufees

. the Convention does not detract from the righadContracting State to
determine who should be allowed to enter its tenylt;

6 See ss 15AB(1) and 15AB(2)(d) of thAets Interpretation Act901 (Cth), referred
to in Minister for Immigration and Multicultural and Indenous Affairs v QAAH of
2004(2006) 231 CLR 1 at 15 [34].

7  Charter of the United Nations, Preamble; UniveBclaration of Human Rights,
GA Res 217A (lll), UNGAOR, 3rd sess, 183rd plen mtgN Doc A/810
(10 December 1948), Art 7.

8 Plaintiff M70/2011 v Minister for Immigration andit2enship(2011) 244 CLR
144 at 196 [117] per Gummow, Hayne, Crennan antdBe[2011] HCA 32.

9  (2005) 222 CLR 161; [2005] HCA 6.

10 (2005) 222 CLR 161 at 169 [16] per Gleeson CIJHMgh, Gummow, Hayne,
Callinan and Heydon JJ.

11 (2005) 222 CLR 161 at 169-170 [16].
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. the determination of the status of refugee isuaction left by the
Convention to the competent authorities of the @mting States which
may select such procedures as they see fit foptiranse;

. the Convention sets out the status and civiltsigh be afforded within
Contracting States to those accorded the statrefujeé®,

It is also well settled thahe Convention does not impose an obligation upon
Contracting States to grant asylum to refugeesiagiat their borders or a right
to reside in those Statés Nor may any individual assert a right under cursiry
international law to enter or remain in the temytowf a State of which that
individual is not a national

The protections for which the Convention provida® conferred on
persons who answer the description "refugee”. clrtl is headed "Definition of
the Term 'Refugee™. The well-known words of A#(2)'° define a refugeas a
person who:

"owing to [a] well-founded fear of being persecufed reasons of race,
religion, nationality, membership of a particulacsl group or political
opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the peotion of that country".

12 (2005) 222 CLR 161 at 170 [17].
13 (2005) 222 CLR 161 at 170 [19].

14 T v Home Secretafft996] AC 742 at 754 per Lord Mustilpplicant A v Minister
for Immigration and Ethnic Affair§1997) 190 CLR 225 at 273 per Gummow J,
[1997] HCA 4;Minister for Immigration and Multicultural Affairs Haji lbrahim
(2000) 204 CLR 1 at 45 [137] per Gummow J, 72 [208] Hayne J; [2000] HCA
55; Minister for Immigration and Multicultural Affairs Khawar(2002) 210 CLR
1 at 15 [42] per McHugh and Gummow JNAGV and NAGW of 2002 v Minister
for Immigration and Multicultural and Indigenousfairs (2005) 222 CLR 161 at
169 [14] per Gleeson CJ, McHugh, Gummow, Haynelizad and Heydon JJ.
See also Zimmermann (edJhe 1951 Convention Relating to the Status of
Refugees and its 1967 Protocol: A Commenté®11) at 1335.

15 (2005) 222 CLR 161 at 169 [14] and authoritiexé¢hcited. See als®Z v Minister
for Immigration and Multicultural Affairg2000) 101 FCR 342 at 345-346 [14] per
Branson J, Beaumont and Lehane JJ agreeing atLB48d 351 [43].

16 Article 1A(2) refers to s A of Art 1. Sections ©8 F of Art 1 are similarly
designated in these reasons.
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The reach of that definition is qualified by Art€ 1to 1F inclusive, which
provide that the Convention ceases to apply or doespply to a person in the
circumstances specified in those secttandHow a refugee is to be defined or
accorded recognition as such, or to be entitledaiatinue to avail himself of
protection, is expressly and exhaustively the sulgeArt 12,

It was not suggested that any of the disqualifysegtions of Art 1 was
capable of application to the plaintiff. Articld-Irelates to persons who have
committed crimes against peace, war crimes, cragasnst humanity or serious
non-political crimes outside the country of refuge,who have been guilty of
acts contrary to the purposes and principles of Wmted Nations. The
Minister's delegate, in refusing the plaintiff'spapation for a protection visa,
found she did not have serious reason to consiusrthe plaintiff should be
excluded from the protection of the Convention unflg 1F. The defendants
expressly conceded that Art 1F had no applicatiahe plaintiff.

Articles 32 and 33 deal with expulsion and refmgat of refugees and
impose "significant obligations" on the ContractiBtates’. Under Art 32 the
Contracting States agree that they shall not egpetfugee lawfully in their
territory save on grounds of national security oblic ordef’. Such expulsion
shall only be in pursuance of a decision reacheacgordance with due process
of law”. Except where compelling reasons of national $gcwtherwise
require, the refugee shall be allowed to submitievce to clear himself, and to
appeal to and be represented for the purpose bafommpetent authority or a
person or persons specially designated by the ctamipauthority?.

The defendants submitted that Art 32 had no agipdin to the plaintiff
who, being in Australia without a visa, was not @fugee "lawfully in
[Australian] territory”. That issue need not beaked in this case which, in the

17 NAGV and NAGW of 2002 v Minister for Immigrationdaklulticultural and
Indigenous Affairg2005) 222 CLR 161 at 176 [43].

18 Minister for Immigration and Multicultural and Ingenous Affairs v QAAH of
2004 (2006) 231 CLR 1 at 19 [48] per Gummow ACJ, Calfin Heydon and
Crennan JJ.

19 NAGV and NAGW of 2002 v Minister for Immigrationdaklulticultural and
Indigenous Affairg2005) 222 CLR 161 at 170 [20].

20 Convention, Art 32(1).
21 Convention, Art 32(2).

22 Convention, Art 32(2).
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end, concerns the construction and interactiora@¥ipions of the Migration Act
and the Regulations. As appears later in thessonsa the Migration Act
provides for the refusal or cancellation of a petiten visa relying upon Art 32

A visa holder whose visa is cancelled may be lawfwithin Australia for the
purposes of domestic law and of Art 32 of the Coiom at least until his or her
visa is cancelled. The mere designation of anieguput for a visa, who does not
hold a visa, as an "unlawful non-citizen" under @strc law does not resolve the
question whether that person is lawfully within #fafia for the purposes of
Art 32 of the Convention.

Article 33 incorporates the "non-refoulement” ghlion and provides:

"1l.  No Contracting State shall expel or returnf@uter”) a refugee in
any manner whatsoever to the frontiers of tere®rwhere his life or
freedom would be threatened on account of his nadigjion, nationality,
membership of a particular social group or polltmainion.

2. The benefit of the present provision may notyéwner, be claimed
by a refugee whom there are reasonable groundedarding as a danger
to the security of the country in which he is, ohay having been
convicted by a final judgment of a particularlyises crime, constitutes a
danger to the community of that country."

The prohibition on refoulement in Art 33(1) is ¢jtiad by the condition
in Art 33(2). By reason of that qualification, A8(1) would not prevent the
return of a refugee, who is a security risk, tamartry where his life or freedom
could be threatened for a Convention reason. Asngted by the defendants,
the condition in Art 33(2) differs in terms fromdsets a higher standard than
the "national security or public order" grounds evhiengage Art 32. The
defendants conceded that the facts before the @ourbt support the conclusion
that the condition in Art 33(2) has been satisedas to permit theemoval of
the plaintiff to Sri Lanka consistently with the @@ntion.

Articles 32 and 33 have different functions. A®fEssor Shearer has
written, Art 32 applies to a refugee who residegfldly in a Contracting State.
It precludes expulsion other than in accordancé wiie process of law. That

23 Migration Act, s 500(1).

24 StenbergNon-Expulsion and Non-Refouleme(i989) at 219-221; Lauterpacht
and Bethlehem, "The scope and content of the mimcof non-refoulement
Opinion”, in Feller, Turk and Nicholson (edf}efugee Protection in International
Law: UNHCR's Global Consultations on Internatiorfalotection (2003) 87 at
134; Goodwin-Gill and McAdamThe Refugee in International La2007) at
234-237.
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process may include extradition. Article 33 appli® refugees lawfully or
unlawfully within a Contracting State but embracas measures of return
including extradition to a country where their kveor freedom would be
threatene®. Consistently with the text of those Articles aheir place in the
Convention, they apply to persons who are refugeBsey do not qualify the
reach of Art 1. The protection they provide ismiged upon a person first
falling within the definition of a refugee undertAr®.

The statutory framework - grant and refusal of @cabn visas

The plaintiff was at all times, after midnight @ December 2009, an
"unlawful non-citizen®. That term is defined in the Migration Act asexgon
in the migration zone who is not a lawful non-atiZ. A lawful non-citizen is a
"non-citizen in the migration zone who holds a \f&a Some classes of visa are
created by the Migration At Other classes of visa are prescribed by the
regulations'. The regulations may prescribe criteria for aavis visas of a

25 Shearer, "Extradition and Asylum”, in Ryan (eltlternational Law in Australia
2nd ed (1984) 179 at 205, quoted with approvaNAGVY and NAGW of 2002 v
Minister for Immigration and Multicultural and Ingenous Affairs(2005) 222
CLR 161 at 171 [21].

26 Zimmermann (ed)The 1951 Convention Relating to the Status of Refgnd its
1967 Protocol: A Commentarg2011) at 1295, 1301, 1369; Hathawaie Rights
of Refugees Under International La{2005) at 304-305; Fitzpatrick and Bonoan,
"Cessation of refugee protection”, in Feller, Tiznkd Nicholson (eds)Refugee
Protection in International Law: UNHCR's Global @sultations on International
Protection (2003) 491 at 530M38/2002 v Minister for Immigration and
Multicultural and Indigenous Affairg2003) 131 FCR 146 at 158 [38] per
Goldberg, Weinberg and Kenny JJ; Stenbergjon-Expulsion and
Non-Refoulement(1989) at 92, 174R v Secretary of State for the Home
Department, Ex parte Sivakumargh988] AC 958 at 1001 per Lord Goff of
Chieveley.

27 The word "unlawful" is a statutory designationt meferable to any breach of the
law.

28 Migration Act, s 14(1).
29 Migration Act, s 13(1).

30 Sections 32-38B (referred to in s 31(2)) provideclasses of visa in addition to
the prescribed classes.

31 Migration Act, s 31(1) and definition of "predoed” in s 5(1) as "prescribed by the
regulations”.
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specified clas$. The protection visa for which the plaintiff appliéxiprovided
for in s 36(1). Section 36(2)(a) specifies asiteion for a protection visa that
the applicant is:

"a non-citizen in Australia to whom the Ministersatisfied Australia has
protection obligations under the Refugees Convard® amended by the
Refugees Protocol".

The term "protection obligations" is not definede Migration Act.

Prior to amendments to the Migration Act in 1599 36 did no more than
specify protection visas as a class of visa in(436@nd state the criterion in
s 36(2). Sections 36(1) and 36(2)(a) are in reldydhe same terms as ss 36(1)
and 36(2) when those provisions were consider@diG\**. The Court has not
been asked to depart from what was said in thasidec In a joint judgment, six
Justices held that the phrase "to whom Australgadnatection obligations":

. describes no more than a person who is a refugie the meaning of
Art 1 of the Conventiofi;

. removes any ambiguity that it is to Art 1A onhat regard is to be had in
determining whether a person is a refugee, witlbmmsidering whether
the Convention does not apply or ceases to apphgdson of one or more
of the circumstances described in the other sestioArt 1°°.

The Court rejected the proposition that a persbo tad a right to reside
in and enjoy effective protection in a third coynéind who could be returned to
that country consistently with Art 33, was not ago@& in respect of whom
Australia had protection obligations. The 1999 adment to s 36 was among a
number of amendments to the Migration Anade to deal with non-citizen
asylum seekers who have a right to enter and rasigieother country.

Section 65, which applies to visa applications egally, provides that
after considering a valid application for a vida Minister, if satisfied that the
health and other criteria for the grant of the \nsae been satisfied and that the

32 Migration Act, s 31(3) read with s 504.

33 Border Protection Legislation Amendment A889 (Cth).
34 (2005) 222 CLR 161 at 168 [11].

35 (2005) 222 CLR 161 at 176 [42].

36 (2005) 222 CLR 161 at 177 [47].
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grant is not otherwise prevented by ss 40, 500A5{dof the Migration Act (or
any other provision of Commonwealth legislatiorng, to grant the visd". If not
so satisfied, the Minister is "to refuse to grdmet visa.* In respect of protection
visas, the satisfaction required of the Ministerdems 36(2)(a) has been
described as "a component of the condition predettethe discharge of [the]
obligation" imposed by s 85

A visa, once granted, may be cancelled under €11 inter alia, the
presence of its holder in Australia is, or would aeisk to the health, safety or
good order of the Australian commurfty The Minister may also cancel a visa
if "a prescribed ground for cancelling a visa agplio the holder’ Regulation
2.43(1)(b) of the Regulations prescribes as a gtdancancellation that:

"the holder of the visa has been assessed by trstralan Security
Intelligence Organisation to be directly or inditgca risk to security,
within the meaning of section 4 of thustralian Security Intelligence
Organisation Act 1979

That ground reflects the terms of public interestedon 4002. However,
cancellation of a protection visa under s 1d&ot mandatory on that groufid
That was not always the case. The Minister musicelathe visa if the
Regulations prescribe circumstances in which awigat be cancelléd Prior to
March 2006, reg 2.43(2) provided that the Ministess required to cancel a visa
if the holder of a visa was subject to a securstyegsment in the terms described
in reg 2.43(1)(b). However, following aamendment to the Regulations in
March 2006" the only circumstance in which a Minister is reqdito cancel a

37 Migration Act, s 65(1)(a).
38 Migration Act, s 65(1)(b).

39 Minister for Immigration and Multicultural Affairg Haji Ibrahim (2000) 204 CLR
1 at 34-35 [107] per Gummow J, citit€hen Shi Hai v Minister for Immigration
and Multicultural Affairs(2000) 201 CLR 293 at 306 [41]; [2000] HCA 19.

40 Migration Act, s 116(1)(e).
41 Migration Act, s 116(1)(9).

42 Migration Act, s 116(3) read with reg 2.43(2) ahé definition of "relevant visa"
in reg 2.43(3) which includes a subclass 866 vesa,protection visa.

43 Migration Act, s 116(3).

44 Migration Amendment Regulatio@906 (No 1), Sched 1, Items [1]-[4].
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protection visa under s 116 is where the Minister Foreign Affairs has
personally determined that the visa holder's presé@nAustralia may be directly
or indirectly associated with the proliferation weapons of mass destruction.
qu reason given for the amendment to the Reguktias that it was necessary
to™:

“[ensure] that Australia's international legal ghlions in respect of
holders of certain protection and humanitarian wisae not adversely
affected.”

Section 501 provides that the Minister may refiasgrant or may cancel
visa if the applicant for the visa or the visa lesldloes not satisfy the Minister
that he or she passes the character*testSection 501(6) sets out the
circumstances under which "a person does not p&ssharacter test”. Those
circumstances include possession of a substamtialnal record’, association
with persons or with a group or organisation whdra Minister reasonably
suspects has been, or is, involved in criminal ocetfy and want of good
character on account of the person's past and mireseninal and/or general
conducf®. A person also does not pass the characterftest i

“(d) in the event the person were allowed to emterto remain in
Australia, there is a significant risk that thegmer would:

(1) engage in criminal conduct in Australia; or

(i)  harass, molest, intimidate or stalk anotherrspa in
Australia; or

(i) vilify a segment of the Australian communityr

(iv) incite discord in the Australian community ior a segment
of that community; or

45 Explanatory Statement, Migration Amendment Reguis 2006 (No 1),
Attachment B, Sched 1, Item [1].

46 Migration Act, s 501(1) and (2).
47 Migration Act, s 501(6)(a).
48 Migration Act, s 501(6)(b).

49 Migration Act, s 501(6)(c).
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(v) represent a danger to the Australian communpityto a
segment of that community, whether by way of bdialle
to become involved in activities that are disruptte, or in
violence threatening harm to, that community omseugt, or
in any other way."

As has happened in this case, the refusal or datioal of a visa, if no other visa
Is granted, renders the applicant or visa holdetha case may be, an unlawful
non-citizen and engages the application of the @atomyg detention regime.

Statutory framework — detention of unlawful nonzgns

The mandatory detention regime applicable to uhlamon-citizens is to
be found in Div 7 of Pt 2 of the Migration Act. &lobligation to detain unlawful
non-citizens is imposed by s 189(1) which provides:

“If an officer knows or reasonably suspects thpeeson in the migration
zone (other than an excised offshore place) isrdendul non-citizen, the
officer must detain the person.”

As soon as reasonably practicable after an offie#ains a person under s 189
the officer must ensure that the person is madeeawnfathe provisions of s 195
under which a detainee may apply for a visa anflésvthich provides for the
duration of detention. The language of s 196(1)ctvhs said to, in effect,
support indefinite detention under some circumstans as follows:

"An unlawful non-citizen detained under section 18@st be kept in
immigration detention until he or she is:

(a) removed from Australia under section 198 or; 189
(b)  deported under section 200; or
(c) granted avisa."

That section, on its face, prevents the releasanofinlawful non-citizen from
detention (otherwise than for removal for depootatiunless the non-citizen has
been granted a visa. Subsections (4) and (4A) atanithie continuance of the
detention of persons detained as a result of theetlation of their visas under
s 501 or pending their deportation under s 20023mh court finally determines
that the detention is unlawful. Those provisiopplg™®:

50 Migration Act, s 196(5)(a).
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"whether or not there is a real likelihood of thergon detained being
removed from Australia under section 198 or 199,deported under
section 200, in the reasonably foreseeable future".

Section 198 provides for the removal from Australiainlawful non-citizens "as
soon as reasonably practicable” when one or otharnuimber of events set out
in s 198 have occurred. One of those events tsthleanon-citizen is a detainee
who has made a valid application for a substantisa which has been refused,
the application has been finally determined and rtbe-citizen has not made
another valid application for a substantive visattban be granted while the
applicant is in the migration zotle As will be shown in these reasons, the
plaintiff's application for a visa has nbeen finally determined because public
interest criterion 4002, which was relied uponitsirefusal, is invalid.

Statutory framework - refusal or cancellation obtection visas relying on
Articles 1F, 32 or 33(2)

The plaintiff's current detention has resultednfrahe refusal of his
application for a protection visa. That refusakvea the ground that he did not
satisfy public interest criterion 4002. As appdaosn reserved question 2A, the
validity of that criterion is challenged. That dbage rests upon its asserted
inconsistency with provisions of the Migration Amtoviding for the refusal of
protection visas on grounds, which include natia®adurity grounds, and which
attract statutory review processes in the AAT.sIhecessary to consider those
provisions.

The relevant provisions provide for review by #&T of decisions made
by the Minister to refuse to grantpaotection visa or to cancel a protection visa
“relying on one or more of the following Article$ the Refugees Convention,
namely, Article 1F, 32 or 33(Zf: The provisions may be summarised as
follows:

. Section 500(1)(c) which provides for review by t®AAT of such a
decision, other than a decision to which s 502iappl

. Section 500(3) which provides thatperson is not entitled to make an
application to the AAT for the review of such a de&mn unless the person
would be entitled to seek review of the decisiodemPt 7 (ie in the RRT)
if the decision had been made on another ground.

51 Migration Act, s 198(6).

52 Migration Act, s 500(1)(c).
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. Section 500(4)(c) which provides that such a sleniis not reviewable
under Pt 7 of the Act.

. Section 500(5)(c) which provides ththe President of the AAT, giving a
direction as to the persons who are to constitueeAAT for the purpose
of a proceeding for review of such a decision, naste regard, inter alia,
to "the degree to which the matters to which thaiceeding relates
concern the security, defence or internationaltiada of Australia”. The
allocation of responsibility for such review to tAA&T has been linked to
the seriousness of the matters likely to be raisetich reviews.

. Section 502 which provides that if the Ministacting personally, intends
to make such a decision and decides that "becdutfe seriousness of
the circumstances giving rise to the making of #etision, it is in the
national interest that the person be declared t@anbexcluded person”, the
Minister may, as part of the decision, issue aiftsate declaring the
person to be an excluded person. Such a decisientt be made
personally and notice of it laid before each HoofsBarliament.

. Section 503 which provides that a person in i@ato whom such a
decision has been made is not entitled to entertrélies or to be in
Australia at any time during a period determinedarrthe Regulations.

The plaintiff submitted that the power to refusegtant a visa relying on
one or more of Arts 32 or 33(2) was to be found B01. The submission did
not refer to Art 1. The defendants accepted at the hearing thatritexia
authorising expulsion or refoulement of a refugedar Arts 32 or 33(2) were
subsumed within the criteria for the character tester s 501(6)(d)(v). In later
written submissions however, the defendants arghetl the Migration Act
provides no power to make decisions refusing a eptmn visa relying
on Arts 32 or 33(2) and that in that respect ssSI® were enacted upon a false
premise. As appears below, that submission shaoldbe accepted. It is
necessary now to consider the significance of éfierences to Arts 1F, 32 and
33(2) in ss 500, 502 and 503.

The plurality inNAGV suggested, but did not decide, that Arts 32 and
33(2) may have been included in ss 500, 502 and'fe@3nore abundant caution
or as epexegetical of Art 1F in its adoption by Ao, with operation both at the

53 Dabher v Minister for Immigration and Ethnic Affaif$997) 77 FCR 107 at 110.

54 As appears below, a decision refusing a protectisa under s 36(2) may rely
upon Art 1F. A decision cancelling a protectiosavin reliance upon Art 1F may
be made under s 501.
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time of grant and later cancellation of protectivsns.® Their Honours did not

discuss how Art 1F could be relied upon in relationthe cancellation of a
protection visa, nor how Arts 32 and 33(2) couldrbaked in relation to refusal

or cancellation of a protection visa. Consideratmnthose matters requires
reference to the legislative history of ss 500-503.

The leqgislative history of ss 500-503

The precursor of s 500(1)(c) was introduced in®Migration Act as part
of a new section 180(1) by thdigration (Offences and Undesirable Persons)
Amendment Acti992 (Cth). Sections 180A, 180B and 180C, whichrewe
enacted by the same legislation, were the precadoss 501, 502 and 503. The
new section 180(1) was said, in the Explanatory Eeamdum to the Bill, to
"[allow] applications to be made to the AAT for rew of criminal deportation
decisions under s 85and decisions of the Minister under new sectiobALS’

The new section 180(1) was said to provide the A#ith determinative
jurisdiction to review decisions under the nsection 180A to refuse or cancel a
visa or entry permit on the grounds provided fothat section. That review is
subject to the case in which the Minister has idsueertificate that the person
affected by the decision be an excluded pefsoriThe purpose of the new
section 180(1)(¢) was®:

"to extend the jurisdiction of the AAT to review algions to refuse or
cancel protection visas relying on Articles 1F,3283(2) of the Refugees
Convention."

55 (2005) 222 CLR 161 at 179 [57].
56 Such decisions are now made under ss 201 and 203.

57 Australia, House of Representatives, Migrationff¢@ces and Undesirable
Persons) Amendment Bill 1992, Explanatory Memoramd 2 [6].

58 Australia, House of Representatives, Migrationff¢@ces and Undesirable
Persons) Amendment Bill 1992, Explanatory Memoramad 2 [7].

59 Now s 500(1)(c).

60 Australia, House of Representatives, Migrationff¢@ces and Undesirable
Persons) Amendment Bill 1992, Explanatory Memoram@d 3 [10].
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Noting that protection visas would come into exise on the commencement of
the Migration Reform Act 1992 (Cth), the Explanatory Memorandum
continued":

"The Articles of the Refugees Convention referrednt new paragraph
180(1)(c) have the effect of removing the obligatio provide protection
as a refugee to a person who has committed crimamst peace, war
crimes, crimes against humanity, serious non-galitcriminal offences,
or otherwise presents a threat to the security obt@lia or to the
Australian community."

The purpose of the new section 180(1) was linkedhe Explanatory
Memorandum to criminal deportation decisions ancigiens torefuse or cancel
visas under s 180A The explanation of the new section 180(1)(a)dssistent
with the proposition that the grant of a protectiosa might be refused under
s 36(2) or refused or cancelled pursuant to s 189Aapplication of criteria
derived from Arts 1F, 32 or 33(2) of the Conventiohe Second Reading
Speech was to similar effect. The Minister $aid

"Protection visas will be granted on the basis thatapplicant is entitled
to protection under the United Nations conventiod protocol relating to
the status of refugees. Decisions to refuse piotecvisas will be
reviewable by the Administrative Appeals Tribunalhexe adverse
determinations are made against persons suclchhghcter concernare
sufficiently serious to engage those articles a tonvention which
provide for the exclusion of an individual from thpeovisions of the
convention, article 1F, or for the expulsion ofedugee, articles 32 and
33(2). Such decisions will only be reviewable lne tAdministrative
Appeals Tribunal on and after 1 November 1993rhleasis added)

Against that background consideration may be gteete textual indications of
the source of power under the Migration Act to makelecision refusing or
cancelling a protection visa relying on one or mafrérts 1F, 32 and 33(2).

61 Australia, House of Representatives, Migrationffé@ces and Undesirable
Persons) Amendment Bill 1992, Explanatory Memoram@d 3 [10].

62 Australia, House of Representatives, Migrationff¢@ces and Undesirable
Persons) Amendment Bill 1992, Explanatory Memoramd 2 [6].

63 Australia, House of Representative®arliamentary Debates (Hansard),
17 December 1992 at 4122.
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The power to refuse or cancel a visa relying ors A, 32 and 33(2)

Section 500(1)(c) and the cognate provisions &@0&and 503 raise the
question - where does the Migration Act provide plosver for decisions to be
made to refuse or cancel a protection visa in sualay as to rely upon one or
other of Arts 1F, 32 and 33(2)? One approach terdening that question is to
consider the ways in which such decisions couldhbede under the Act. Taking
the words "rely on" in their dictionary sense oést upon with assuranég"a
decision can be said to "rely on" one or more @f Articles in the following
ways:

. the Article provides a statutory ground for thexidion which is a ground
adopted by the Migration Act and which is appligctire decision-maker;

. the Article embodies a criterion or standard \Whis congruent with a
relevant (but not necessarily mandatory) factorthe exercise of the
decision-making power and which the decision-malglies in reaching
the decision.

To give effect to ss 500, 502 and 503, the powenasie such decisions must be
found within existing grants of power under the Actby implication from the
terms of ss 500, 502 and 503.

In NAGYV, in the joint judgment, reference was made to"ddoption by
the Act" of Art 1F with operation both at the timégrant and later cancellation
of protection visaS. That adoption is clear enough in relation to gnant of
protection visas. Article 1F may be said to haeerbso "adopted" because it
limits the reach of the definition of refugee intAr It thereby gives content to
the criterion in s 36(2)(a), which depends upon s$hbsistence of protection
obligations owed by Australia under the Conventiorthe visa applicant. In a
direct way therefore, a decision to refuse the tgodm protection visa by reason
of the application of Art 1F can be described afeaision "to refuse to grant a
visa relying on Art 1F".

As further appears frolNAGYV, and the earlier discussion of Arts 32 and
33 in these reasons, those Articles do not qu#iéyreach of Art 1 and therefore
do not play a part in the application of the crdrrin s 36(2)(a). There is no
provision of the Migration Act which gives direcffect to those Articles as
providing grounds for the refusal or cancellationaoprotection visa. It is
necessary, therefore, to turn to s 501 and thecapipin of the character test to
determine whether, and if so in what ways, decsitm refuse or cancel a

64 The Oxford English Dictionarynd ed (1989), vol Xlll at 576, "rely" sense 5.

65 (2005) 222 CLR 161 at 179 [57].
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protection visa made under that section may be teargly on one or more of
Arts 1F, 32 and 33(2).

If the criterion under s 36(2)(a) of the Migratigkct and all other
prescribed criteria are satisfied, the Ministenevertheless required to refuse the
grant of a protection visa if the visa applicanesimot pass the character test in
s 50f°. The applicant would be treated as a person tomwiustralia has
protection obligations under the Convention butngeefused a visa, would be
an unlawful non-citize¥l. The applicant would continue to be entitled he t
benefit of the non-refoulement obligation under 38t unless the condition in
Art 33(2) were satisfied. In that case there wdugdnothing in the Convention
to prevent his return to the country from whichclaene.

As noted earlier in these reasons, the defendaotepted that the
disentitling criteria in Arts 32 and 33(2) which wd lift Convention bars to the
expulsion or refoulement of a refugee are subsuwmi¢itin the character test.
"National security or public order" is a ground ®pulsion under Art 32. The
existence of reasonable grounds for regarding ¢fiegee as a danger to the
security of the host country is a criterion forfésting the benefit of Art 33(1).
Those criteria fall withinthe concept in s 501(6)(d)(v) of a person who would
represent a danger to the Australian community cmrat segment of that
community.

The defendants argued, in submissions filed afterhearing, that when
ss 500, 502 and 503 were enacted the Parliamentinges the misapprehension,
only dispelled by the decision of this CourtN®GV, that a protection visa could
be refused for failure to meet the criterion in6$2) by reason of the disentitling
conditions in Arts 32 and 33(2). The defendantsnstied that those Articles
have no part to play in the application of s 3642d that there is no other
provision of the Migration Act authorising refusala protection visa in reliance
upon them. That is to say ss 500, 502 and 503 waeeted upon a false
premise. That submission should be rejected. fHiee premise which is
asserted does not emerge with any clarity fronBk@anatory Memorandum or
the Second Reading Speech. As noted eatimre are indications to the
contrary. In any event, the task of a court camsty a statutory provision is to
give meaning to every word in the provision. Itadong-established rule of
interpretation that "such a sense is to be made tip® whole as that no clause,
sentence, or word shall prove superfluous, voidnsignificant, if by any other

66 Migration Act, s 65(1)(a)(iii) which, read with@5(1)(b), out of abundant caution
requires the Minister to refuse to grant a visadt satisfied that the grant of the
visa is not prevented by s 501.

67 Migration Act, s 14(1).
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construction they may all be made useful and pamtiff. That task in this case
directs attention to ss 36 and 501 of the Migrat\ah

In relation to s 501, it is sufficient for presgnirposes to proceed on the
basis, conceded by the defendatitaf there is an overlap between the criteria in
Arts 32 and 33(2) and the criteria in s 501(6)(H)¥ the Migration Act. A
Minister refusing a visa or cancelling a visa ihamce upon s 501(6)(d)(v) may
do so on a basis which also satisfies the disegfitriteria under one or other of
Arts 32 or 33(2). A cancellation decision may als® made in reliance upon
criteria which would satisfy Art 1F.

A refusal or cancellation of a visa under s 5Gdsdal upon a finding that
meets one or more of the disentitling criteria undes 1F, 32 or 33(2), will
have consequences for Australia's obligations utie€onvention and therefore
for the application of other provisions of the Magon Act. This reflects the
characterisation of the Migration Act in th@ffshore Processing Casas
containing provisions which are directed to the pmse of responding to
Australia’'s international obligations under the @amtior?®. The consequences
for Australia's Convention obligations of decisiae$ying upon one or more of
Arts 1F, 32 or 33(2) include the following:

. a visa cancellation by reference to criteriaha tharacter test which also
satisfy Art 1F would have the result that the visader is no longer
treated as within Art 1 and therefore no longeated as a person to
whom Australia owes protection obligations;

. the refusal to grant a visa by reference to tharacter test on grounds
which also satisfy Art 33(2) would have the reshét the visa applicant,
although satisfying the requirements of Art 1, @& longer treated as a
person who has the benefit of the non-refoulembhgation in Art 33(1);

. a cancellation of a visa by reference to critevlach also satisfy Arts 32
or 33(2) would have the result that the former visader, although
satisfying the requirements of Art 1, may be trdas a persosubject to
expulsion pursuant to Art 32 or refoulement pursuanArt 33(2) as the
case may be.

68 Project Blue Sky Inc v Australian Broadcasting Awity (1998) 194 CLR 355 at
382 [71] per McHugh, Gummow, Kirby and Hayne JB98] HCA 28, citingR v
Berchet(1688) 1 Show KB 106 [89 ER 480], quoted The Commonwealth v
Baume(1905) 2 CLR 405 at 414 per Griffith CJ; [1905] HQA.

69 (2010) 243 CLR 319 at 339 [27].
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Expulsion or refoulement following a decision &fuse or cancel a visa
under s 501 can be effected by the mechanadnise domestic law, which may
include deportation under Div 9 of Pt 2 of the Migon Act or removal under
Div 8 of Pt 2.

Save for cases in which the Minister has issueeraficate under s 502,
decision to refuse or cancel a visa on nationalirgcgrounds congruent with
the disentitling criteria in Arts 32 or 33(2) islgect to review by the AAT on the
application of the person affecttd A decision of the AAT on such an
application is subject to statutory "appeal’ to thederal Court exercising
original jurisdiction on a question of I&w The decision of the Federal Court on
the statutory appeal is subject to appeal to thieCaurt of the Federal Court.

The defendants submitted that if the power to ntasions relying upon
Arts 32 and 33 is to be located in s 501, s 506)Ljproviding for review of such
decisions, becomes largely redundant because &)§0pprovides for review by
the AAT of decisions of a delegate of the Ministeade under s 501. Even if
that were correct it would not be determinatives llord Macnaghten said in
Commissioners for Special Purposes of Income TRemsef:

"Nor is surplusage or even tautology wholly unknowrihe language of
the Legislature.”

In any event, the two provisions have differentlagapions. Section 500(1)(b)

provides for review by the AAT of decisions madedygelegate of the Minister

under s 501. Section 500(1)(c) allows for revidwdecisions made to refuse a
visa under s 36 by reason of Art 1F. It also &%plo decisions made by the
Minister personally under s 501, acting in reliangp®n one or more of Arts 1F,

32 or 33(2), where the Minister does not declaee ggbrson affected to be an
"excluded person” under s 502.

The plaintiff submitted, in the alternative, th#ie power to make
decisions to refuse or cancel a visa relying onamnmore of Arts 1F, 32 or 33(2)
Is to be implied from the terms of ss 500, 502 &A8. The plaintiff does not
need to rely upon that alternative submission. eéxeless, something should be
said about it.

70 Migration Act, s 500(1)(c).
71 Administrative Appeals Tribunal At®75 (Cth), s 44(1).

72 [1891] AC 531 at 589.
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Where a statute expressly confers upon a persan lwody apower or
function or a duty, anynexpressed ancillary power necessary to the esedfi
the primary power or function, or discharge of dty, may be implie@.

The present case is not one requiring the imptinadf ancillary powers.
Sections 500, 502 and 503 create a scheme relairige review of certain
classes of decisions. The scheme thus creatattikagy to the exercise of the
power, which it assumes, to make the decisionshicwthose provisions refer.
An analogous situation, but one which differs inportant respects from the
present, was considered Minister for Immigration and Ethnic Affairs v
Mayer”. That wasa decision made prior to the introduction of theavéystem in
1992. It was a condition of the grant of an emieymit under the former s 6A of
the Migration Act that the Minister had determinbg,instrument in writing, that
the applicant had the status of a refugee. Thisrteeld, by majority, that the
section impliedly conferred upon the Minister thendtion of making a
determination. The making of the determination wWeseby "a decision under
an enactment" for the purposes of the obligatioprtavide reasons pursuant to
s 13 of theAdministrative Decisions (Judicial Review) A&77 (Cth).

In drawing the implication which they did from & 6f the Migration Act,
Mason, Deane and Dawson JJ said that a legislptmasion operating upon a
specified determination of a Minister or other o, could readily be construed
as impliedly conferring upon the Minister or officthe statutory function of
making the particular determination. Their Honosaal;

"Such a construction is likely to be clearly watezhin a case where the
determination upon which the legislative provisi@perates is a
determination to be made for the purposes of tmgcpéar provision and
at a time when and in the circumstances in whiehpgiovision is called
upon to operate, where no other statutory souragbldation to consider
whether the determination should be made or ofaaityhto make it is
apparent and where the legislative provision wal Wwithout effective
content if no authority to make the requisite deieation exists."

73 Fenton v Hamptor1858] 11 Moo 347 at 360 [14 ER 727 at 732], citedlhe
Trolly, Draymen and Carters Union of Sydney andu8lib v The Master Carriers
Association of New South Wald®05) 2 CLR 509 at 523 per O'Connor J; [1905]
HCA 20; Attorney-General v Great Eastern Railway {1880] 5 App Cas 473 at
478 per Lord Selborne LC, 481 per Lord BlackbuEgan v Willis(1998) 195 CLR
424 at 468 [83] per McHugh J; [1998] HCA 71.

74 (1985) 157 CLR 290; [1985] HCA 70.

75 (1985) 157 CLR 290 at 303.
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The present case differs in two respects:

. There are identified statutory sources of poweantke decisions to refuse
or cancel visas relying on one or more of Arts3Fand 33.

. Section 6A, from which the implication Mayerwas drawn, conditioned
the substantive power to grant a permit on the stenial determination of
refugee status. The condition embodied the poweermiake the
determination.On the other hand ss 500, 502 and 503 are anctibaryr
consequential upon, the exercise of the power tkentecisions of the
class referred to in those provisions.

The question whether the prescription of publteriest criterion 4002 is a
valid exercise of the regulation-making power unttex Migration Act directs
attention to the source and scope of that power.

The regulation-making power

The regulation-making power under s 504 of therstign Act authorises
the Governor-General to make regulations, "not msesient with this Act,
prescribing all matters which by this Act are reqdi or permitted to be
prescribed or which are necessary or conveniebétprescribed for carrying out
or giving effect to this Act." Section 504 doest mo termsprovide that the
regulations may prescribe criteria for visas. Bec81(3) does that. Section 504
is nevertheless the source of the regulation-maower.

Regulations made under s 504 must be "not incamgiswith" the
Migration Act. Even without that expressed constralelegated legislation
cannot be repugnant to the Act which confers thevgpoto make ff.
Repugnancy or inconsistency may be manifested inows way$’. An
important consideration in judging inconsistency pvesent purposes is "the
degree to which the legislature has disclosed #&aniion of dealing with the
subject with which the statute is concern€d."A grant of power to make
regulations in terms conferred by s 504 does nthtaaise regulations which will
"extend the scope or general operation of the emeut but [are] strictly

76 Federal Capital Commission v Laristan Building dngestment Co Pty L#1929)
42 CLR 582 at 588 per Dixon J; [1929] HCA 36.

77 For an historical account of the concept of refaungy in a variety of contexts see
Leeming,Resolving Conflicts of Law§011) at 84-139.

78 Morton v Union Steamship Co of New Zealand (i851) 83 CLR 402 at 410;
[1951] HCA 42.
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ancillary.”™ In considering whether there has been a validcise of the
regulation-making power "[t]he true nature and s of the power must be
determined®.

The plaintiff relied upon those general proposision support of his
submission that public interest criterion 4002a@pugnant to the Migration Act
and its scheme. Before considering the reguldi@yework under which the
criterion was prescribed it iIs necessary to sayetsbimg about s 498 of the
Migration Act.

Section 498(1) of the Migration Act provides:

"The powers conferred by or under this Act shall dveercised in
accordance with any applicable regulations undsrAht."

That provision does not authorise the making ofula&gpns which abrogate,
modify or qualify the scope of the powers conferbgdhe Migration Act. Nor
does s 498 provide a gateway for construction efMligration Act by reference
to regulations made under it. Generally speakméet, which does not provide
for its own modification by operation of regulattomade under it, is not to be
construed by reference to those regulaffonghat would be a case of the tail
wagging the dog. That general principle does motuele the possibility that a
regulatory scheme proposed and explained at threethiat Parliament enacted the
Act under which the scheme was to be made couldtitote material relevant to

79 Shanahan v Scoftl957) 96 CLR 245 at 250 per Dixon CJ, Williams, Weand
Fullagar JJ; [1957] HCA 4.

80 Williams v City of Melbournél933) 49 CLR 142 at 155 per Dixon J; [1933] HCA
56.

81 Some statutes provide for regulations of thatattar: egExtradition Act1988
(Cth), s 11 considered by this CourtOates v Attorney-General (Ct(2003) 214
CLR 496 at 508-509 [30]-[31]; [2003] HCA 2Minister for Home Affairs (Cth) v
Zentai (2012) 289 ALR 644 at 649-650 [15]-[17] per French, 661 [59] per
Gummow, Crennan, Kiefel and Bell JJ; [2012] HCA 28ee alsdD'Connell v
Nixon (2007) 16 VR 440 at 448 [32] per Nettle JA, Cherrand Redlich JJA
agreeing, that Parliament, requiring by s 8AA of Bolice Regulation Acl1958
(Vic) that an appeal be subject to the regulati@hsyated the regulation-making
powers under the Act to enable modification andrict®n of what was otherwise
provided for in unrestricted terms in the Act ifsel

82 Hunter Resources Ltd v Melvill@d988) 164 CLR 234 at 244 per Mason CJ and
Gaudron J; [1988] HCA 5.
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determination of the statutory purpose. No occadior reference to the
Regulations in that way arises in this case.

Requlations - the public interest criteria

The Regulations provide for classes of visa wiaighset out in Sched 1 to
the Regulations and are in addition to the clas$essa created by the Migration
Act itsel®. The criteria prescribed by the Regulations gfach class of visare
in addition to those prescribed by the Act. Theyta be found in Sched 2 to the
Regulation¥. Criteria in Sched 2 may incorporate by numericafierence
criteria bearing the relevant numbers and setro8cheds 3, 4 and™s

Schedule 1 to the Regulations prescribes critanialtem 1401, for
Protection (Class XA) visas and specifies as alagbcan "866 (Protection)"
visa. The designation of that subclass identifiespart of Sched 2 that applies
in relation to the Protection (Class XA) Visa That is the part headed
"Subclass 866 Protection”. That part of Schedt2 set, in Div 866.2, primary
criteria to be satisfied at the time of the appiaa for a protection visa and
other primary criteria to be satisfied at the tiofethe decisioff. Secondary
criteria are set out in Div 866.3. One of the @igncriteria is in cl 866.225,
which provides:

"The applicant:
(a) satisfies public interest criteria 4001, 40068 4003A; and

(b) if the applicant had turned 18 at the time pplacation - satisfies
public interest criterion 4019."

Each number referred to in cl 866.225 refers tatareon bearing that number in
Sched 4.

83 Regulations, reg 2.01.

84 Regulations, reg 2.03(1).

85 Regulations, reg 2.03(2).

86 Regulations, reg 2.02(2).

87 Regulations, Sched 2, Subdiv 866.21.

88 Regulations, Sched 2, Subdiv 866.22.



59

60

French CJ
26.

Schedule 4 to the Regulations is entitled "Pulntierest criteria and
related provisions". Public interest criteria 40fid 4002 are in the following
terms:

"4001 Either:

(@) the person satisfies the Minister that the gensasses the
character test; or

(b) the Minister is satisfied, after appropriateguiries, that
there is nothing to indicate that the person waialidi to
satisfy the Minister that the person passes theaclter test;
or

(c) the Minister has decided not to refuse to geamtsa to the
person despite reasonably suspecting that the mpatses
not pass the character test; or

(d) the Minister has decided not to refuse to geamtsa to the
person despite not being satisfied that the peps@ses the
character test.

4002 The applicant is not assessed by the Austr&ecurity Intelligence
Organisation to be directly or indirectly a risk security, within the
meaning of section 4 of th&ustralian Security Intelligence Organisation
Act 1979"

Public interest criterion 4003A is not material fpresent purposes. Public
interest criterion 4002 does not create a mecharo$mhme kind contemplated by
s 505,for third party assessment informing the Ministelegision. It is itself a
criterion. As a matter of construction, the teigiot assessed"” in public interest
criterion 4002 must be taken to refer to the abseoic any current adverse
assessment by ASIO that a person is directly arantly a risk to security. That
is to say, if ASIO has made such an assessmengediroe and thereafter made a
fresh assessment that the applicant is not a oissecturity, the applicant will,
while that later assessment stands, satisfy theriom in public interest criterion
4002.

Criteria similar, but not identical, to public arest criteria 4001 and 4002
were prescribed when the Regulations were firstaniadl994. Public interest
criterion 4002 then read:

“The applicant is not assessed by the competentralias authorities to
be directly or indirectly a risk to Australian natal security."”
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That criterion was replaced with the present datein 200%°. The amendment
substituted the words "competent Australian autiesi with "Australian
Security Intelligence Organisation” in order to makclear that ASIO was the
only Australian authority able to provide securigssessments to the
Departmerf. The amendment also broadened the definitiorsefurity" from
"Australian national security” to security "withihe meaning of section 4 of the
Australian Security Intelligence Organisation AS79' such that':

“to prevent the grant of a visa, an assessmentiak & security need not
necessarily be restricted to Australian nationalisgy, but may relate to
the carrying out of Australia's responsibilities fimreign countries in
security-related matters."

An assessment made by ASIO for the purpose ofiquiikrest criterion
4002 is done in the exercise of a statutory fumctioder the ASIO Act. It is
necessary therefore, to look to the statutory fsaomk within which such
assessments are made.

Statutory framework - adverse security assessments

ASIO is continued in existence by the ASIO Actlts functions include
furnishing Commonwealth agencies with "securityeasments relevant to their
functions and responsibilitie$®" The word "security” is defined broadly in s 4.
It relevantly includes:

“(@) the protection of, and of the people of, trmnonwealth and the
several states and territories from:

(i)  politically motivated violence;

(iv)  promotion of communal violence;

89 Migration Amendment Regulations 2005 (No 10),&ERB, Item [2].

90 Explanatory Statement, Migration Amendment Reguts 2005 (No 10),
Attachment B, Sched 3, Item [1].

91 Explanatory Statement, Migration Amendment Retjpha 2005 (No 10),
Attachment B, Sched 3, Item [2].

92 ASIO Act, s 6.

93 ASIO Act, s 17(2)(c) read with s 37(2).



French CJ

28.

whether directed from, or committed within, Ausaar not; and

(b) the carrying out of Australia's responsibiktigo any foreign
country in relation to a matter mentioned in any tfe
subparagraphs of paragraph (a)".

The term "security assessment” is defined in $)3&d means:

"a statement in writing furnished by the Organmatio a Commonwealth
agency expressing any recommendation, opinion oricadon, or
otherwise referring to, the question whether it ldobie consistent with
the requirements of security farescribed administrative actioto be
taken in respect of a person or the question whebeerequirements of
security make it necessary or desirable fpoescribed administrative
actionto be taken in respect of a person, and includggjaalification or
comment expressed in connection with any such resamdation, opinion
or advice, being a qualification or comment th#ates or that could relate
to that question.” (emphasis added)

"Prescribed administrative action" is also defimed 35(1) andncludes:

"(b) the exercise of any power, or the performaotany function, in
relation to a person under thegration Act 1958or the regulations
under that Act".

The term "adverse security assessment" ni&ans
"a security assessment in respect of a persorcomnéins:

(@) any opinion or advice, or any qualification afy opinion or
advice, or any information, that is or could bejpdeial to the
interests of the person; and

(b) arecommendation that prescribed administraisteon be taken or
not be taken in respect of the person, being amewendation the
implementation of which would be prejudicial to ihéerests of the
person."

94 ASIO Act, s 35(1).
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Part IV of the ASIO Act makes provision for perso be notified of
assessments and for merits review of assessmetite AT. However, merits
review is precluded in relation to a security assent provided in connection
with the exercise of any power or the performarfcany function in relation to a
person under the Migration Act or the Regulationslar that Ac. There are
certain exclusions from that non-application wharie not relevant for present
purposes. In the resulijerits review is not available in relation to arvade
securityassessment made for the purposes of public interiéstion 4002.

Whether public interest criterion 4002 is invalid

The Migration Act creates a statutory scheme pilmpose of which is to
give effect to Australia's obligations under then@ention and to provide for
cases in which those obligations are limited odiad. It provides, in ss 36 and
65, for the grant of protection visas to personswioom Australia owes
protection obligations. It provides for the refusacancellation of such visas in
respect of persons to whom Australia owes obligatiohere:

. the person may nevertheless be expelled froncdhatry for "compelling
reasons of national security" pursuant to Art 32;

. the person may be removed from the country where are reasonable
grounds for regarding [the person] as a dangerhéo security of the
country in which [the person] is" pursuant to AB(3).

The Act provides procedural protection by way oérits review of
decisions to refuse or cancel a visa relying ors 8& or 33(2). That protection
Is not available in those "national interestises in which the Minister makes a
decision personally to refuse or cancel a visayamsto s 501 and issues a
certificate under s 502. That is the statutoryesah by reference to which the
validity of public interest criterion 4002 is to hedged.

Since at least 2005, the scope of the securitgarmis which may attract
an adverse security assessment for the purpogashbt interest criterion 4002
have extended to those concerns which relate tdr@lisss responsibilities to
foreign countries in security-related matters. €Reent to which such concerns
may enliven the disentitling conditions of Arts 88d 33(2) was considered by
the Supreme Court of CanadaSaresh v Canada (Minister of Citizenship and
Immigrationy®. The Supreme Court recognised that "the secafibne country

95 ASIO Act, s 36 read with the definition of "preded administrative action" in
s 35(1).

96 [2002] 1 SCR 3.
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is often dependent on the security of other natidhsin so doing, the Court
acknowledged that historically it had been arguet threats to the security of
another State would not enliven the disentitlingditon under Art 3%. The
Court said, howevét.

"Whatever the historic validity of insisting onredct proof of
specific danger to the deporting country, as matteave evolved, we
believe courts may now conclude that the supporteaforism abroad
raises a possibility of adverse repercussions aradals security".

As to the level of threat sufficient to lift therghibition against
refoulement, the Court said tffat

“The threat must be 'serious’, in the sense thatust be grounded on
objectively reasonable suspicion based on evidancein the sense that
the threatened harm must be substantial rathemtbgligible."

A similar approach to the level of threat was addpby the Supreme Court of
New Zealand inZaoui v Attorney-General (No*). The word "security" as
defined in the ASIO Act does not in terms set @shold level of risknecessary
to support an adverse assessment for the purpofeguldic interest
criterion 4002.

The relationship between Art 33(2), s 500 and ipuiniterest criterion
4002 was considered in two single judge decisionshe Full Court of the
Federal Court. Both of those decisions were magferb the decision of this
Court inNAGV. In Director General Security v Sult&h Sundberg J rejected a
submission that public interest criterion 4002 $tiawot be construed so as to
detract from the jurisdiction conferred on the ABY s 500 of the Migration Act.
His Honour rejected that contention on the basid 500 and public interest
criterion 4002 deal with different mattéfs In Kaddari v Minister for

97 [2002] 1 SCR 3 at 52 [90].

98 [2002] 1 SCR 3 at 49 [86].

99 [2002] 1 SCR 3 at 50 [87]

100 [2002] 1 SCR 3 at 51 [90].

101 [2006] 1 NZLR 289 at 310 [45].
102 (1998) 90 FCR 334.

103 (1998) 90 FCR 334 at 339.
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Immigration and Multicultural AffairS?, Tamberlin J, in the context of a
challenge to the validity of public interest criter 4002, expressed his
agreement with that vieW. In concluding that public interest criterion 208
valid, his Honour saf:

"It cannot be said that the criterion attempts dol mew and different
means of carrying out the provisions of the Actamdepart from or vary
an exclusive plan which the legislature has adopted

In VWOK v Minister for Immigration and Multiculturalnd Indigenous
Affairs'”’, a case concerning the validity of a public insereriterion relating to
conviction for an offence punishable by at leastriighths imprisonment, similar
reasoning was applied by the Full Court of the Fa&ld€ourt to uphold the
validity of that criterion.

Despite the support for the validity of publicargst criterion 4002 which
might be derived from the decisions of the Fed€alrt in SultanandKaddari,
and analogical argument which might be derived fMWOK the relationship
between public interest criterion 4002 and the gions of ss 500-503 of the
Migration Act spells invalidating inconsistency.hdt is primarily because the
condition sufficient to support the assessmentriedeto in public interest
criterion 4002 subsumes the disentitling natioreusity criteria in Art 32 and
Art 33(2). It is wider in scope than those crideaind sets no threshold level of
threat necessary to enliven its application. Tulelip interest criterion requires
the Minister to act upon an assessment which leawescope for the Minister to
apply the power conferred by the Act to refuse dhent of a visa relying upon
those Articles. It has the result that the effextilecision-making power with
respect to the disentitling condition which reposethe Minister under the Act
is shiftedby cl 866.225 of the Regulations into the hand&$fO. Further, and
inconsistently with the scheme for merits reviewvded in s 500, no merits
review is available in respect of an adverse sgcuassessment under the
ASIO Act made for the purposes of public interegedon 4002. Public interest
criterion 4002 therefore negates important elemeaftshe statutory scheme
relating to decisions concerning protection visad the application of criteria
derived from Arts 32 and 33(2). It is inconsistevith that scheme. In my
opinion cl 866.225 of the Regulations is invalidth@ extent that it prescribes
public interest criterion 4002.

104 (2000) 98 FCR 597.
105 (2000) 98 FCR 597 at 601 [27].
106 (2000) 98 FCR 597 at 602 [31].

107 (2005) 147 FCR 135.
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Because public interest criterion 4002 is invalide refusal of the
plaintiff's application for a protection visa waSeated by jurisdictional error.
As a result there has, at this time, been no vdédision on the plaintiff's
application for a protection visa. While that apation is pending, the plaintiff
can lawfully be detained pursuant to s 196 of thgrstion Act. It is not
necessary, for present purposes, to determine ehhbib detention can lawfully
be continued if his application for a protectiosaviis refused and there is no
other country to which he can be removed.

The procedural fairness guestion

It may be accepted that the requirements of proegdfairness are
attracted to the making of a security assessmederuthe ASIO Act. The
content of those requirements is not necessariljbdoanswered solely by
reference to the terms of the ASIO Act and the micdkeffect of an assessment
upon the interests of the person about whom itaslean A security assessment
may be used for a variety of purposes involvinggkercise of different statutory
powers. Such an assessment may be relied upomdog than one purpose
under the Migration Act. The content of procedueainess will depend upon
the part played by the assessment in the exer¢iskeeopower in which it is
considered and the nature of that power. Whethaobprocedural fairness was
accorded in this case depends upon the way in whielassessment is used and
upon the decision ultimately made. The questianaias hypothetical unless,
and until, the assessment is used to support sidecadverse to the plaintiff,
other than a decision involving the applicatiorpablic interest criterion 4002.

Conclusion

| would amend Question 2A and answer the reseruesktions in the
terms proposed by Hayn&?)

108 Reasons of Hayne J at [227].
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GUMMOW J. InR (European Roma Rights Centre) v Immigration ©ffet

Prague Airport® Lord Bingham of Cornhill describ&d the tension in domestic
statute law which governs the administration of ignation control between, on
the one hand, the powers of the sovereign stadrtot, exclude and repel aliens,
and, on the other hand, the humane practice, teflein treaty obligations, to
admit aliens, or some of them, seeking refuge fpmrsecution elsewhere. His
Lordship spoke of this tension with reference tamage of materials, including
what had been said in this CourtApplicant A v Minister for Immigration and
Ethnic Affairs® and Minister for Immigration and Multicultural Affairsv

Ibrahim**?,

The plaintiff in this action in the original judgtion of the Court was
born in 1976 and is a national of Sri Lanka. He&esrd Australia at the Territory
of Christmas Island on 29 December 2009. Whilsaided as an unlawful non-
citizen he applied for a protection visa. A delegaf the Minister found that the
plaintiff had a well-founded fear of persecutionSn Lanka on the basis of his
race, or political opinion attributed to him as anmer member of the LTTE
(Liberation Tigers of Tamil Eelam). There is nosmlite that the plaintiff
satisfies that criterion for a protection visa whis stated in s 36(2)(a) of the
Migration Act1958 (Cth) ("the Act"), namely a non-citizen in gixalia to whom
the Minister is satisfied Australia has protecti@bligations under the
Convention. It also is accepted that the plaifit&f no present right to enter and
remain in any country other than Sri Lanka.

The first defendant ("the Director-General”) cofdgr the Australian
Security Intelligence Organisation ("ASIO") purstém s 8(1) of theAustralian
Security Intelligence Organisation At979 (Cth) ("the ASIO Act"). The tension
of which Lord Bingham spoke is reflected in thausture of those provisions of
the Act and the Migration Regulations 1994 (Cthih€" Regulations") upon
which turn the issues in the present action. Thesees are presented by the
circumstance that, while the plaintiff is a nonzgh who is classified as a
refugee, he is the subject of an adverse secus$gssment by ASIO. The

109 [2005] 2 AC 1.

110 [2005] 2 AC 1 at 27-32. Lord Hope of CraigheBdroness Hale of Richmond and
Lord Carswell agreed with the reasons of Lord Bargton this issue.

111 (1997) 190 CLR 225 at 247-248, 273-274; [1997AHC

112 (2000) 204 CLR 1 at 45-46 [137]-[138]; [2000] HGA. See alsdinister for
Immigration and Multicultural Affairs v Khawg2002) 210 CLR 1 at 15-17 [41]-
[48]; [2002] HCA 14;NAGV and NAGW of 2002 v Minister for Immigratiordan
Multicultural and Indigenous Affair§2005) 222 CLR 161 at 169-171 [13]-[21];
[2005] HCA 6.
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absence of such an adverse assessment is a coniposed by the Regulations
upon the grant of a protection visa.

The plaintiff seeks an order quashing, for wanpmfcedural fairness, the
adverse security assessment. Further, and in aegt,ehe seeks an order
absolute for habeas corpus against the seconddiefe(the Officer in Charge,
Melbourne Immigration Transit Accommodation) ane timird defendant (the
Secretary, Department of Immigration and Citizepghisupported by a
declaration that the detention of the plaintiff that Melbourne facility is
unlawful®. The Minister is the fourth defendant and the @amwealth is the
fifth defendant.

Leave to intervene in support of the plaintiff wgien first to the
Australian Human Rights Commission and secondlyhwo plaintiff in another
action pending in this Court whose circumstancesmble those of the present
plaintiff.

General considerations

The Act was most recently amended by thiégration Legislation
Amendment (Regional Processing and Other Measuxes2012 (Cth) but no
issues respecting "regional processing" ariseiglitigation.

The object of the Act is stated in s 4. Thisg&A) was inserted by s 3 of
the Migration Reform Act1992 (Cth) and reflects the changes in the Act
described irRe Patterson; Ex parte Tayfdt whereby in its terms the Act was
based no longer upon the immigration power (s 54i(¥xbut upon the aliens
power (s 51(xix)).

Section 4(1) specifies the object of the Act as tkgulation, in the
national interest, of the coming into and preseincAustralia of non-citizens.
The national interest thus extends to the reguiadiothe continuing presence in
Australia of non-citizens. To advance the objdatesl in s 4(1), provision is
made in the Act for the removal and deportatiomfrAustralia of non-citizens
whose presence in the country is not permittechbyAct (s 4(4)).

Several points are to be made here, of signifieadonc the issues in this
case. The first is that the evident legislativeigle to base the Act upon the
aliens power does not deny the support the legslahay receive in whole or

113 The plaintiff also seeks injunctive relief in pest of the continuation of his alleged
unauthorised detention, but this would be unnecgs$dabeas corpus were to
issue.

114 (2001) 207 CLR 391 at 443 [156]; [2001] HCA 51.
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part from other heads of power A law dealing with the movement of persons
between Australia and places physically externahustralia may be supported
by the external affairs power (s 51(xxix)); thisllvWie so independently of the
implementation by that law of any treaty imposingigations upon Australia
respecting movement of non-citizens, and the poweter that law to make
delegated legislation, in turn, will take this cheter. So much follows from the
joint reasons inDe L v Director-General, NSW Department of Comnyunit
Service§®. Further, the decision iThomas v Mowbrdy shows that the
defence power (s 51(vi)) extends to that aspedhefnational interest which
concerns matters relating to national security.

The upshot is that to conclude that in a particafzeration the Act is not
supported by one head of legislative power doesforeclose the operation of
the Act on the strength supplied by other appliedtdads of power. The issue is
not one of legislative "intention”, here as elsexgh& term apt to mislead, but of
the engagement of a supporting head of power.

In the present case, some submissions by thetiffl@ppeared to assume
that it was the degree of support for the Act whechupplied by the engagement
of that aspect of the external affairs power comedrwith treaties which was
essential to or alone critical for the operatiofigh® Act and the Regulations
with which the plaintiff is concerned.

Section 498 of the Act stipulates that powers eoefdl by or under the

Act are to be exercised in accordance with anyhef Regulations which are
applicable. Section 504(1) requires that the Raguis not be "inconsistent with
this Act". It should be noted immediately that tAet includes the object

identified in s 4(1), which refers to "the nationaterest”. Further, it is the

strong term "“inconsistent” in s 504(1) which colsithe relationship between the
statute and delegated legislation, not the nequhstible, to give an harmonious
operation to a statute as a whéle

The plaintiff is detained as an unlawful non-@tiz in reliance upon s 196
of the Act, but disputes the continued applicat@iim of that provision. This
circumstance brings into play another principle dafmestic law. Without
judicial warrant, an officer of the Commonwealth avtletains another person

115 Re Patterson; Ex parte Tayl¢2001) 207 CLR 391 at 443-444 [157].
116 (1996) 187 CLR 640 at 649-650; [1996] HCA 5.
117 (2007) 233 CLR 307; [2007] HCA 33.

118 cf Project Blue Sky Inc v Australian Broadcasting buity (1998) 194 CLR 355
at 381-382 [70]; [1998] HCA 28.
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may do so only to the extent that this conductjlUstified by clear statutory
mandate'®®,

The issues which arise are not answered simplyalyesponse to a
rhetorical question asking how the plaintiff magiocl release from detention in
the absence of a "legal right" to be present ig tlountry. Putting to one side the
position of enemy aliens, the plaintiff, although alien, has access to the
Australian legal system. He is protected by thenmon law of tort against
detention by or under the authority of officerstloé Commonwealth, who must
have statutory warrant for their actions. Thenglichallenges the presence of
that statutory authority.

Protection visas

Section 65(1)(a) of the Act obliges the Ministergrant to a non-citizen a
protection visa (among other categories of visawbrch the Act provides) if it
has been sought by a valid application and if agith criteria, and other criteria
prescribed by the Act or the Regulations, have lsa¢isfied, and the grant is not
prevented by, among other provisions, s 501 ofAtte This section empowers
the Minister to refuse a visa if satisfied that teiisal "is in the national interest”
and if the Minister reasonably suspects the apmplidaes not pass the "character
test”. A person does not pass the "character ifesithong other criteria, there is
"a significant risk" that the person would engageriminal conduct in Australia,
or "represent a danger to the Australian commuaityto a segment of that
community" (s 501(6)).

There is a class of visas to be known as protectigas. Section 36(1) of
the Act so states. "A criterion” — not, it sholle emphasised, "the criterion” —
for the grant of such a visa is that the appligard non-citizen in Australia "to
whom the Minister is satisfied Australia has pratet obligations under the
Refugees Convention as amended by the RefugeescBlof'the Convention”)
(s 36(2)(a)). The text and structure of the Acteveeld inPlaintiff M61/2010E
v The Commonwealffi to:

“proceed on the footing that the Act provides powvierrespond to
Australia's international obligations by grantingpeotection visa in an
appropriate case and by not returning that perioactly or indirectly, to

119 Re Bolton; Ex parte Beangl987) 162 CLR 514 at 528; see also at 523, 547;
[1987] HCA 12.

120 (2010) 243 CLR 319 at 339 [27]; [2010] HCA 41eeSalsoPlaintiff M70/2011 v
Minister for Immigration and Citizenshif2011) 244 CLR 144 at 174-175 [44];
[2011] HCA 32.
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a country where he or she has a well-founded féarecsecution for a
Convention reason".

Sections 91R-91T of the Act explain what, for phugposes of the Act and
the Regulations, is to be taken to be the meanirggibain expressions in Art 1
of the Convention, including "persecution" and ftmadar social group”.
Further, and significantly for the present litigetj s 31(3) is an express
provision for the making of regulations. It progglfor the prescription by the
Regulations of criteria for visas of various classecluding that of protection
visa. This power, however, is qualified by theuiegment in s 504(1) that the
Regulations not be "inconsistent with [the] Act".

Further provisions with respect to the grant aitpction visas are made in
Subclass 866 of Sched 2 to the Regulations. Titexiarof which the Minister is
to be satisfied at the time of decision includeltheeequirements (cll 866.223,
866.224, 866.224A, 866.224B), satisfaction that gnent "is in the national
interest” (cl 866.226) and satisfaction of "pubinterest criteria” identified by
the numbers 4001, 4002 and 4003A (cl 866.225).s&ltleree criteria are set out
in Sched 4 to the Regulations. Each is expressedgative terms. Item 4001 is
concerned with the "character test", defined i®%(6) of the Act. Item 4003A
stipulates that the applicant not be determinedhieyForeign Minister to be a
person whose presence in Australia "may be directipdirectly associated with
the proliferation of weapons of mass destruction".

It is the prescription of item 4002 which has beatical for the plaintiff.

It requires that he not be assessed by ASIO toireetly or indirectly a risk to

"security” within the meaning of the definition 4 of the ASIO Act. This so
defines "security" as to include both the protetiod the Commonwealth and its
people from “politically motivated violence" andethcarrying out of the

"responsibilities” of Australia to any foreign cdonin relation to such violence.
The expression "politically motivated violence'disfined in s 4 of the ASIO Act
SO as to encompass terrorism offences againstringnal Code(Cth), and acts

or threats of violence intended to achieve a malitiobjective in Australia or

elsewhere.

The Convention

Something more should be said here respectingiogstovisions of the
Convention. Article 1 is headed "DEFINITION OF THEERM 'REFUGEE™
and comprises Sections A-F. Article 1A(2) sets what often is spoken of as
the criteria for a person such as the plaintifatswer the description "refugee”.
Article 1C states six circumstances in which then@mtion shall cease to apply
to a person falling under Art 1A. Articles 1D, HAd 1F specify circumstances
in which the Convention "shall not apply" to centgiersons. It will be necessary
to refer later in these reasons to Art 1F. ArtBPeis headed "EXPULSION".
Article 32(1) reads:
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"The Contracting States shall not expel a refugedully in their territory
save on grounds of national security or public ofde

It thus applies to a refugee "lawfully” in the tery of a Contracting State. R
(ST) v Secretary of State for the Home Departiffetite United Kingdom
Supreme Court construed "lawfully" as it appear&\ih32 as meaning "lawful
according to the domestic laws of the contractitafeS. This construction
should be accepted. The plaintiff has the standeuthe Act of an unlawful
non-citizen in the absence, as described belovg pfotection visa. He is not
“lawfully" in Australia within the meaning of ArtZBand thus no question arises
of whether, notwithstanding that status, he maysstently with Art 32, be
expelled on grounds of national security or pubhder.

It should be added that the plaintiff is not auggfesur place as a result
of his own actions whilst lawfully in Australia, f@xample, on another category
of visa®. In such a case, Art 32 of the Convention coadehhad an application
to the plaintiff.

Article 33(1) obliges a Contracting State notxpel or return a refugee to
the frontiers of territories where his life or fdeen would be threatened on
account of his race, religion, nationality, memb@ysof a particular social group
or political opinion. The benefit of Art 33(1) denied by force of Art 33(2), if
there are reasonable grounds for regarding thegeefu'as a danger to the
security of the country in which he is", or if thefugee, having been convicted
by final judgment of "a particularly serious crimels "a danger to the
community" of that country. Section 91U of the Aotes detailed content to the
expression "particularly serious crime" in Art 3B(this is done by s 91U "[f]or
the purposes of the application of [the] Act anel fR]egulations to a particular
person”.

The present situation of the plaintiff

On 9 May 2012, the Director-General issued an @dvesecurity
assessment with respect to the plaintiff. He wssessed to be directly or
indirectly a risk to security within the meaning ®# of the ASIO Act. This
assessment engaged, against the plaintiff, pulikcest criterion 4002.

The result is that as matters stand, the plairt#hnot be granted a
protection visa because he does not satisfy thaligpinterest criterion. The
plaintiff remains an unlawful non-citizen. As anlawful non-citizen, and as

121 [2012] 2 WLR 735 at 750; [2012] 3 All ER 103714154.

122 SeeMinister for Immigration and Citizenship v SZJ@®009) 238 CLR 642
at 661-663 [40]-[45]; [2009] HCA 40.
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required by s 189 of the Act, he was detained d&itelanded at Christmas Island
in 2009. Without the grant of a visa, the plaintémains the object of the
obligation imposed by s 198 of the Act upon "aricef* to remove him from
Australia "as soon as reasonably practicable". Méimnmediately in dispute in
this action is the operation of the distinct buh@mmitant provision in s 196
respecting the duration of the immigration detamtad the plaintiff which began
with his detention under s 189. Does this contimgefinitely until such time, if
ever, that an officer removes the plaintiff from sdalia in performance of the
duty imposed by s 198?

The duty of removal carries with it, subject toyaxpress qualification in
the Act or the Regulations, the power of selectibthe destination to be reached
upon removal. However, it follows from determiatiby the Minister that the
plaintiff is one to whom Australia owes protectiohligations that it would not
be a proper exercise of that power to return treenpff to Sri Lanka or to
remove him to any other territory where his lifefaedom would be threatened
on account of his race or political opinion, withie meaning of Art 33(1) of the
Convention.

The Convention has not been enacted as a wholéirectly into
Australian law. But s 36(2)(a) of the Act does expressly to the extent
described in these reasons. That circumstancevesribe power of selection
which is appended to the duty to remove under sfa®8 the application of the
ordinary rulé® that unenacted international obligations are natndatory
relevant considerations in the exercise of stayufmowers. There is, in any
event, no threat by the Australian authoritiesdbatherwise than in accordance
with Art 33(1). Their difficulty has been in locag) any other country which will
receive the plaintiff.

It was said by Brennan, Deane and Dawson JCho Kheng Lim v
Minister for Immigration, Local Government and EthnAffairs™® that the
involuntary detention of a citizen in custody by tBtate "is penal or punitive in
character" and that it "exists only as an incidehtthe exclusively judicial
function of adjudging and punishing criminal guilt® Their Honours also

123 The term "officer” is so defined in s 5(1) of tAet as to include any persons in a
class authorised by the Minister as officers fer pirposes of the Act.

124 Re Minister for Immigration and Multicultural anchdigenous Affairs; Ex parte
Lam (2003) 214 CLR 1 at 33-34 [101]-[102]; [2003] HGA

125 (1992) 176 CLR 1 at 27; [1992] HCA 64.
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affirmed, with reference to the writings of Dicethat punishment is to be for
breach of the law and for nothing éf§e Mason CJ spoke to similar eff&¢t

Deportation by the executive under legislativehatity had earlier been
held not to partake of the character of punishid&ntBut as explained later in
these reasons, under the heading "Conclusionste tiee no deportation in
prospect here. In the joint reasonsLim their Honours considered that the
power of detention conferred by the legislationtdsen stood was, by reference
to two particular considerations, "reasonably cépalb being seen as necessary
for the purposes of deportation”. First, there waspecific time limit (in terms
of days) upon the period of detention, and, seggntlay within the power of
the detainee to bring the detention to an end ljyesting removal to another
country®®. Mason CJ was of like opinidfi.

Neither consideration applies to the position e plaintiff. The Act
prescribes no finite period such as that considerddm. There is no country
except that from which the plaintiff is a refugebigh is willing to receive him.

The plaintiff entered Australia as an "unlawfulnadtizen™ and because
or by reason of this infringement by him of the Antthe absence of a protection
visa he was detained and remains in detention.si€@mtly with what was said
in Lim*** with respect to Ch Ill of the Constitution, mayttdetention continue
solely by legislative fiat into a period in whichet detention cannot reasonably
be seen as necessary for the purposes of his dapot Counsel for the second
intervener, in particular, submitted that the ansteethat question should be in
the negative.

Consistently with Ch Ill of the Constitution, maydifferent answer be
given solely on the ground that the unlawful naiizen in question has an
adverse security assessment? No party submittetl dbtention in such
circumstances may be warranted other than as atemtdo judicial adjudication
and punishment of criminal guilt.

126 (1992) 176 CLR 1 at 27-28.
127 (1992) 176 CLR 1 at 11-12.
128 Chu Shao Hung v The Quegi®53) 87 CLR 575 at 585, 589; [1953] HCA 33.
129 (1992) 176 CLR 1 at 33-34.
130 (1992) 176 CLR 1 at 11-12.

131 cf Al-Kateb v Godwin(2004) 219 CLR 562 at 585 [47], 658-659 [290]; G2
HCA 37.
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But does s 196, upon its proper construction,geany such issues? In
particular, for the reasons to be given under #@ding "The issue of statutory
construction" the question which the second inteevewould answer in the
negative does not arise in the present case.

The questions reserved

There are five questions reserved to the Full Comra Further Amended
Special Case dated 20 June 2012 ("the Special as@uestion 2A asks
whether the prescription of public interest criverd002 in its application to the
plaintiff is ultra vires the regulation making power conferred by s 31({3)he
Act. Question 1 concerns the alleged failure ey Bhrector-General to comply
with the requirements of procedural fairness, qoes? the operation of s 198 of
the Act, question 3 the authority for the detentodrihe plaintiff and question 4
the costs of the Special Case.

Habeas corpus

Three points may be made immediately respectiegémedy of habeas
corpus sought by the plaintiff to secure his rede®m what is said to be
unauthorised detention. The first is that, subjectany relevant statutory
procedures, there is applicable in Australia theppsition, recently affirmed by
the Supreme Court of the United Statesthat habeas corpus is available to
every individual detained in this country withoagél justification®. Secondly,
it has long been settl& that in a matter in which the Court is seized igioal
jurisdiction, the powers of the Court include thever conferred by s 33(1)(f) of
the Judiciary Act1903 (Cth) to direct the issue of a writ of habeaspus.
Thirdly, there may be attached to the writ conditi®@o be observed upon release,
analogous to those attending release upon thespovof bail. Indeed, it was
explained by the South Australian Full Court fobin v Minister for
Correctional Servicé® and by the Supreme Court of New Zealan@#&oui v
Attorney-Generaf®, in each case with reference to historical maitéfjathat

132 Hamdi v Rumsfeldb42 US 507 at 525 (2004); dkuddock v Vadarlig2001)
110 FCR 491 at 521.

133 Re Bolton; Ex parte Bear{(@987) 162 CLR 514 at 520-522.

134 Jerger v Pearcg1920) 28 CLR 588 at 590; [1920] HCA 42. Habeapus was
sought by the plaintiff, an alien, who was in dé¢item pending his deportation. See
alsoRe Officer in Charge of Cells, ACT Supreme CouxtjpBrte Eastmarf1994)
68 ALJR 668; 123 ALR 478; [1994] HCA 36.

135 (1980) 24 SASR 389 at 391-392.

136 [2005] 1 NZLR 577 at 643-646.
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before the development of modern curial procedtoesail, habeas corpus was
the principal method for the seeking of bl

As Gleeson CJ indicated iMl-Kateb v Godwit®, with particular
reference to United States authority, a dischargenuhabeas corpus from
immigration detention may be made upon terms anditons.

The issue of statutory construction

Part 2 (ss 13-274) of the Act is headed "Contf@raval and presence of
non-citizens". Something first should be said eesipg Div 9 (ss 200-206).
This is headed "Deportation". Section 202(1) emgrewthe Minister to order
under s 200 the deportation of certain non-citizémsn security grounds where
the Minister has been furnished by ASIO with aneade security assessment
made for the purposes of s 202(1). Where the Kéinisas made a deportation
order under s 200, then s 206 requires that theopershall be deported
accordingly. There is no threat of deportationhaf plaintiff in reliance upon the
powers in Div 9 of the Act.

Of these deportation provisions in an earlier inaéion in the Act, this
Court held inZnaty v Minister for Immigratiof that the legislation disclosed
the intention "that the authorities may select acelto which the deportee is to
go and may then take steps designed to producestidt that he goes to that
place". However, it later was emphasised thatethmsvers may not be used to
effect a collateral purpose such as an irregulaadition*.

137 See als®ayre v The Earl of Rochfo(d777) 2 Black W 1165 at 1166 [96 ER 687
at 687]; the remarks of the New South Wales Fulut€an Ex parte Nicholls
(1845) Reserved and Equity Judgments of New SoudtedVll at 12; Clark,
"Procedure vs Substance: Habeas Corpus Reformewv Kealand", (2009)
12 Otago Law Review7 at 101-102; Sharp&he Law of Habeas Corpugnd ed
(1989) at 134. IrEx parte Hill (1827) 3C & P 225 [172 ER 397] Littledale J
refused to attach a condition to the rule for habearpus that the prisoner be
restrained from bringing any action for false ingpnment.

138 cf United Mexican States v Cab@001) 209 CLR 165 at 182-183 [44]; [2001]
HCA 60.

139 (2004) 219 CLR 562 at 579-580 [27].
140 (1972) 126 CLR 1 at 9 per Walsh J; [1972] HCA 14.

141 Barton v The Commonweali{i974) 131 CLR 477 at 483-484, 503-504; [1974]
HCA 20; Schlieske v Minister for Immigration and Ethnic akf§ (1988)
84 ALR 719 at 729-731.
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It is Pt 2 Div 7 (ss 188-197AG) which is materidDivision 7 is headed
"Detention of unlawful non-citizens" and subdiv As(188-197) is headed
"General provisions" while subdiv B (ss 197AA-197A@eals with what are
called "Residence determinations”, whereby the $&fam may determine that a
detainee may reside at a specific place "as i there detention under s 189.
These residence determination provisions were adbgdthe Migration
Amendment (Detention Arrangements) 2@95 (Cth).

The operation upon the plaintiff of the terms 9189, 196 and 198 of the
Act may be succinctly restated. As an "unlawfuhfoitizen" he was required to
be taken into immigration detention. He must bmaeed from Australia as
soon as reasonably practicable and "until" thatorexhor deportation or grant of
a visa he must be kept in "immigration detentioAmong other places, this may
be in a "detention centre" established under the dkcin a federal, State or
Territory prison or remand centre (s 5(1)). If tdiénister makes a "residence
determination” under s 197AB the unlawful non-@tizwith the benefit of this
arrangement will be deemed still to be in immigratdetention under s 189. No
such determination has been made in respect qiflainaiff.

The effect of the construction given to the Ad,iathen stood, by the
majority in Al-Kateb* appears to have been to read the word "until" 186 as
if it were "unless". The immigration detention vegd by the Act would
continue indefinitely and for the term of the nalulife of the detainee unless
there occurred either the earlier removal of thaidee from Australia by way of
deportation or the grant of a visa. It may be ptax that had the legislation
been framed in these express terms then the nesadhed inAl-Kateb would
have been the product of language which was "claad' "unambiguous" and
"intractable®®.

Whether, if so, the legislation would survive dtaek on its validity then
would be another question, as indicated earli¢h@se reasons with reference to
what was said ibim**,

But the Act does not provide in terms that an wildnon-citizen is to be
kept in immigration detention permanently or indé@é&ly. The Parliament has
not squarely confronted what then becomes the pyimssue of statutory
construction in this case. Rather, the use in6sdf3he term "until" assumes the
possibility of compliance with the requirement inspd by s 198 of removal as
soon as reasonably practicable. The legislatian tis susceptible of two

142 (2004) 219 CLR 562.
143 (2004) 219 CLR 562 at 581 [33], 643 [241], 662gP

144 (1992) 176 CLR 1 at 11-12, 33-34.
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interpretations to meet the situation where therena practical possibility of
meeting that requirement of removal.

These competing interpretations were identified Gigeson CJ in his
dissenting reasons iAl-Kated®™. The first interpretation is that, if it never
becomes practicable to remove the detainee, thainget must spend the
remainder of his or her life in detention. Themw®tis that if removal ceases to
be a practical possibility, the detention must eead least for as long as that
situation continues. That is to say, the dutyeshoval imposed upon an officer
by s198 may continue to subsist, although it i ab present practically
available, without the continuing necessity of déta of the unlawful non-
citizen. The first of the two constructions comsitl by Gleeson CJ does not
appear with the "irresistible clearness” requirgdhe authorities beginning with
Potter v Minaharf® and continuing withAustralian Crime Commission v
Stoddart”’.

Care is required in resolving the issue of stayutonstruction that is
presented here by the invocation of legislative€tion”. It has become better
understood than it was when McHugh JAIFKateb™®, used the term "intention"
and cognate expressions, that they are indicafiieeoconstitutional relationship
between the arms of government respecting the makimterpretation and
application of law¥®.

Further, two members of the majority iAl-Kateh McHugh J and
Callinan J, did not refer to what was then and essained the doctrine of the
Court which provides strongest guidance in resglvime issue of construction
presented by the interaction between ss 189, 186188 of the Act. This has
been stated as follows in the joint reason8aco v The Queét:

145 (2004) 219 CLR 562 at 575 [14].

146 (1908) 7 CLR 277 at 304; [1908] HCA 63.

147 (2011) 244 CLR 554 at 622 [182]; [2011] HCA 47.
148 (2004) 219 CLR 562 at 581 [33].

149 Zheng v Ca{2009) 239 CLR 446 at 455-456 [28]; [2009] HCA hlckson v The
Queen(2010) 241 CLR 491 at 506-507 [32]; [2010] HCA 3@pmcilovic v The
Queen (2011) 85 ALJR 957 at 984-985 [38]-[42], 1009 [14@80 ALR 211
at 239-241, 274; [2011] HCA 34.

150 (1994) 179 CLR 427 at 437 per Mason CJ, Brenaydron and McHugh JJ;
[1994] HCA 15.
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"The insistence on express authorization of an gdiron or
curtailment of a fundamental right, freedom or inmty must be
understood as a requirement for some manifestationdication that the
legislature has not only directed its attentionthe question of the
abrogation or curtailment of such basic rightsefi@ms or immunities but
has also determined upon abrogation or curtailmémihem. The courts
should not impute to the legislature an intentian ibhterfere with
fundamental rights. Such an intention must be rijtemanifested by
unmistakable and unambiguous language. Generalsmeill rarely be
sufficient for that purpose if they do not speatflg deal with the question
because, in the context in which they appear, wityften be ambiguous
on the aspect of interference with fundamentaltsgh(footnote omitted)

Further authorities adopting that passage recemdye collected inLacey v
Attorney-General (QIdy".

The justification for not following an earlier dsion of the Court
construing a statute, particularly a decision redchy a majority, is that the
earlier decision appears to have erred in a sigamti respect in the applicable
principles of statutory constructibf It is the second construction identified by
Gleeson CJ irAl-Kateb which better accommodates the basic right of petso
liberty. The contrary construction adopted by tiggority in that case should not
be regarded as a precedent which in the preserd ftmecloses further
consideration of the matter.

Before returning to the construction of ss 189% Bxd 198 of the Act,
attention should be given to two other issues,eeitbf which, if decided
favourably to the plaintiff, would be sufficient wbviate the necessity to deal
with the larger issue of statutory constructiorhe3e concern the validity of the
prescription of public interest criterion 4002 aheé alleged denial of procedural
fairness. On neither of these issues should thetgdf succeed.

The validity of the prescription of public interestterion 4002 — inconsistency

The first issue concerns the validity of the prggon of public interest
criterion 4002 in its application to an applicaat & protection visa such as the
plaintiff. In effect, the plaintiff submits thdirst, additional criteria applicable to
the grant of a protection visa, beyond satisfactipithe Minister of the existence

151 (2011) 242 CLR 573 at 582 [17]; [2011] HCA 10.0 These authorities may be
addedPlaintiff S157/2002 v The Commonwed@#03) 211 CLR 476 at 492 [30];
[2003] HCA 2.

152 SeeJohn v Federal Commissioner of Taxatii®89) 166 CLR 417 at 439-440;
[1989] HCA 5.
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of protection obligations under the Convention esv/jaled in s 36(2) of the Act,
will be "inconsistent" with the Act within the meaag of s 504(1) and thus
invalid, if those additional criteria "undermine wegate the terms or scheme of
the Act, or constraints imposed on states by thav€ation". Secondly, the
plaintiff points to the definition of "security" ia 4 of the ASIO Act (adopted in
public interest criterion 4002) and to the accepgahy the defendants in oral
argument that this is more widely expressed thantehms of Arts 32 and 33(2)
of the Convention. Thirdly, the plaintiff submitisat these Articles along with
Art 1F are "picked up" by the medium of provisiansluding s 500(1)(c) of the
Act as grounds for refusal to grant, or for theasdlation of, a protection visa.
Finally, it is submitted that because these grousidsefusal are narrower in
application than public interest criterion 4002sttriterion is “inconsistent” with
s 500(1)(c) and so its prescriptionuilra viresto that extent. The result then is
said to be that there is no bar to the grant tethmtiff of a protection visa.

For the reasons which follow these submissionsilshoot be accepted.
First, the plaintiff's submissions misconceive éx¢ent to which the Convention
is drawn by the Act into domestic law. The schearhéhe Act does not provide
for the enactment of the various obligations respgcdomestic status and
entitlement which are found in the Convent®n Rather, s 36(2) fixes upon the
definition in Art 1A as a criterion for the opemati of the visa protection
system™. However, the phrase in s 36(2), "to whom Augdrdlas protection
obligations under [the Convention]", embraces aqlires consideration of the
whole of Art 1 of the Convention, not just the tefmefugee” in Art 1A. It
followed that the circumstance that Australia migbt breach its international
obligation under Art 33(1) by sending to Israel tagpellants inNAGV and
NAGW of 2002 v Minister for Immigration and Multicwal and Indigenous
Affairs did not deny the existence of protection obligagi@wed to them under
s 36(2)(a) of the Act.

Article 1F excludes from the application of then@ention any person
with respect to whom there are "serious reasonstdasidering that this person
has committed a crime against peace or against mitynar a war crime
(par (a)), or "a serious non-political crime outsithe country of refuge prior to
his admission to that country as a refugee" (pgr @ "has been guilty of acts
contrary to the purposes and principles of the é¢hiiations” (par (c)).

153 Plaintiff M70/2011 v Minister for Immigration and itenship (2011) 244
CLR 144 at 225-226 [217]-[218].

154 Minister for Immigration and Multicultural Affairy Khawar (2002) 210 CLR 1
at 16 [44]-[45].

155 (2005) 222 CLR 161 at 173 [29], 176-178 [42]-[53]
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Section 91T of the Act specifies a particular megrno be given for the
purposes of the Act and the Regulations to theesgmon "non-political crime”
in par (b) of Art 1F; it also should be noted tha acts, practices and methods
of terrorism, and its planning, financing and prapan, repeatedly have been
declared by the General Assembly and Security Abtmdoe contrary to the
purposes and principles of the United Natidhs

However, it is not contended that Art 1F applieshe plaintiff, and, as
noted above, the plaintiff has been found to bemgn to whom Australia has
protection obligations. It also should be accepked notwithstanding the range
of acts contrary to the purposes and principleshef United Nations, public
interest criterion 4002 has a broader scope becaliske wide definition of
"security" in s 4 of the ASIO Act.

To found his argument of inconsistency between Alogé and public
interest criterion 4002, the plaintiff contendsttiiae provisions in Art 32(1)
respecting expulsion on "grounds of national séguwi public order" and in
Art 33(2) respecting danger to the security ofdbantry of refuge have statutory
force. This is said to be the effect of the prmrnsin s 500(1)(c) that the
Administrative Appeals Tribunal may review a deafsi'to refuse to grant a
protection visa, or to cancel a protection visdying on one or more of ...
Article 1F, 32 or 33(2) [of the Convention]", anéltbe provision in s 500(4)(c)
to the effect that these decisions are not reviéavhlp the Migration Review
Tribunal or the Refugee Review Tribunal. Furtreb03(1)(c) denies to persons
the subject of such a refusal or cancellation artitlement to enter Australia or
be present at any time during the period determinethe Regulations. Finally,
s 502 empowers the Minister, acting personally,iardeciding to refuse to grant
or to cancel a protection visa by reliance on ang or more of Arts 1F, 32 or
33(2), to declare the person in question to begtatuded person” and to include
a certificate to that effect.

It will be observed that refusal and cancellatarme treated together in
these provisions. Something more should be satldeopower of cancellation.

Section 116 of the Act confers upon the Ministewpr to cancel a visa if
satisfied that "any circumstances which permittezlgrant of the visa no longer
exist" (sub-s (1)(a)), the presence in Australigh& visa holder is a risk to the
health, safety or good order of Australia (subJ$e(}, or a prescribed ground for
cancellation applies (sub-s (1)(g)). One prescrigound (reg 2.43(1)(b)) is an
adverse security assessment by ASIO.

156 Symes and Jorrd\sylum Law and Practic&nd ed (2010) at [8.27].
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Further, in the case of the cancellation of agutbn visa, in exercise of
the power conferred by s 116(1)(a), the "circumstah which permitted the
grant of the visa but "no longer exist" could irdducircumstances which
engaged Art 1 of the Convention and so suppliedctiterion in s 36(2) of the
Act with respect to the existence of protectiongdtions under the Convention.

The joint reasons iINAGV’, after referring to the references to Arts 32
and 33(2), in addition to Art 1F, in the sectiosh® Act referred to above in the
statement of the plaintiff's submissions, continued

"The special provisions made in Arts 32 and 33(2jhwespect to
expulsion 'on grounds of national security or paiolider' (Art 32) and to
those who are a danger to security (Art 33(2)mattcomparison with the
terms used in Art 1F to identify those to whom @anvention 'shall not

apply'.

The reference to Arts 32 and 33(2) may have beelnded by the
legislation identified above for more abundant maubr as epexegetical
of Art 1F in its adoption by the Act, with operatidoth at the time of
grant and later cancellation of protection visas."

The construction of Art 1F may require attentiorthie text, scope and purpose
of the Convention as a whdt& Further, Professor Gilbert writes that the
relationship between Art 1F and Art 33(2) is coeftisn state practice, and that
this is so although Art 1F excludes applicants frefugee status while Art 33(2)
applies to those who would otherwise benefit frohe nhon-refoulement
protection of Art 33(1%°.

It is unnecessary to pursue any further the ptdcArts 32 and 33(2) in
the scheme of the Act. This is because the pbeptaintiff seeks to make good
respecting "inconsistency" and thus invalidity igfigiently founded in Art 1F.
Article 1F has an immediate effect upon the existeaf protection obligations
engaging s 36(2) of the Act, and thus upon the tgfand cancellation) of
protection visas.

157 (2005) 222 CLR 161 at 179 [56]-[57].

158 Minister for Immigration and Multicultural Affairy Khawar (2002) 210 CLR 1
at 16-17 [46].

159 Gilbert, "Current issues in the application of #xclusion clauses"”, in Feller, Turk
and Nicholson (eds)Refugee Protection in International Law2003) 425
at 457-459.
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Of a provision® relevantly indistinguishable from s 504(1) of thet, in
Morton v Union Steamship Co of New Zealand®tithis Court said:

“The ambit of [the regulation making] power mustdszertained by the
character of the statute and the nature of theigioms it contains. An
important consideration is the degree to which thgislature has
disclosed an intention of dealing with the subjeith which the statute is
concerned."

The character of the Act, as indicated by s 4,uides the regulation, in the
national interest, of the presence in Australial@ns. The pursuit of that object
iIs supported by heads of power including, but nahwnutual exclusion, the
aliens power, the external affairs power and tHerte= power.

The reference iMorton to "intention" is to be understood to pose the
question whether upon its true construction theusgadeals completely and thus
exclusively with the subject matter of the reguatiin question with the
conseé%lzjence that the regulation detracts from @airs that operation of the
statute™.

The subject matter of public interest criterio®20by reference to the
definition of "security" in s 4 of the ASIO A¥, includes the protection of the
Commonwealth and its people from "politically meiigd violence". It also
includes the carrying out of the "responsibilitied’ Australia to any foreign
country in relation to such violence; these resfmiitees of the executive branch
may arise from customary international law, treat@ statute, such as the
Diplomatic Privileges and Immunities At967 (Cth)**.

160 Section 164 of thExcise Actl901 (Cth).

161 (1951) 83 CLR 402 at 410; [1951] HCA 42. Sea adarrington v Lowe(1996)
190 CLR 311 at 324-325; [1996] HCA Btinister for Foreign Affairs and Trade v
Magno(1992) 37 FCR 298 at 328-329.

162 cf Momcilovic v The Queen(2011) 85 ALJR 957 at 1028-1029 [261];
280 ALR 221 at 300.

163 See [93].

164 See Minister for Foreign Affairs and Trade v Magn(@992) 37 FCR 298
at 313-314, 320-327.
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It is plain from the terms of the section that6$23 of the Act does not
purport to cover "completely and exclusiveéf§"the criteria for the grant of a
protection visa. Section 31(3) explicitly providés the prescription by the
Regulations of other criteria. It follows that applicant to whom the Minister is
satisfied Australia has protection obligations unitie Convention yet may fail
to qualify for a protection visa. An applicant wehom the disqualifying
provisions of Art 1IF do not apply nevertheless ntegve to meet criteria
specified in the Regulations. The assessmenteopldntiff relevantly required
by the Regulations is by Australia's specialisemigty intelligence agency. The
role given to it by the Regulations is a manifastatof the national interest
identified in s 4(1) of the Act, being the intereta sovereign state to scrutinise
those aliens seeking admission, even if they bsogpar to whom protection
obligations are owed. The provisions in the Adldey with the "character test",
described aboV®¥, are another example of the balance the legisldtas sought
to strike between the two interests identified lmyd_Bingham of Cornhill in the
passage referred to in the opening paragraph sétreasons.

Provisions in the Convention which are restrictiok the return and
expulsion (Arts 32, 33) are qualified so as to dprotection from such return or
expulsion upon security grounds of the state afgef But these provisions deal
with a different subject matter. They do not dealh the criteria for the
existence of refugee status. Article 1F does Bot it would be a large step to
read the power of prescription of criteria confdrigy s 31(3) of the Act as
foreclosed by the place of Art 1F in the operatidrithe criterion for protection
obligations which is found in s 36(2) of the Act.

For the reasons given above, and for those staye@ell J, that step
should not be taken. There is no "inconsistenaytinthe meaning of s 504(1)
of the Act. The prescription of public interesiteron 4002 is valid in its
application to the plaintiff.

Procedural fairness

In Plaintiff S157/2002 v The Commonwe#&itiGleeson CJ remarked:

"Decision-makers, judicial or administrative, mag tound to have acted
unfairly even though their good faith is not in gtien. People whose

165 Cullis v Ahern(1914) 18 CLR 540 at 543; [1914] HCA 5Glyde Engineering Co
Ltd v Cowburn(1926) 37 CLR 466 at 489-490; [1926] HCA 6; LeegjiResolving
Conflicts of Laws(2011), §83.8.

166 At [89].

167 (2003) 211 CLR 476 at 494 [37].
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fundamental rights are at stake are ordinarilytiectito expect more than
good faith. They are ordinarily entitled to expttness."

The Director-General does not dispute that gena@bosition as applicable to
the security assessment of the plaintiff issueda§y M012. But he relies upon
the further point emphasised by Gleeson CRenMinister for Immigration and
Multicultural and Indigenous Affairs; Ex parte Lath

"Fairness is not an abstract concept. It is esgdbnpractical. Whether
one talks in terms of procedural fairness or nafussdice, the concern of
the law is to avoid practical injustice.”

Further, the procedure for the security assessmvastinquisitorial rather than
adversarial as that term is understood in a cduaveo hearing a prosecutidi,

For the reasons which follow the plaintiff sufféneo denial of procedural
fairness in the conduct of the security assessmsméd 9 May 2012.

The Director-General provided to this Court eviceron affidavit. His
security assessment was not based on any informabiout the plaintiff which
had been received from other irregular maritimevals or detainees. Basing
himself upon investigations which were made by ASHe Director-General
assessed that the plaintiff:

"a. was a voluntary and active member of the LitbenaTigers of

Tamil Eelam (LTTE) Intelligence Wing from 1996-199@ith

responsibilities including identifying Sri Lankan riAy

collaborators, which he was aware likely led to raxidicial
killings, and maintained further involvement in ahligence

activities on behalf of the LTTE from 1999-2006;

b. deliberately withheld information regarding hectivities of
security concern and provided mendacious informatimoughout
the security assessment process in order to cosuehlactivities;
and

C. remains supportive of the LTTE and its use iofence to achieve
its political objectives, and will likely continu® support LTTE
activities of security concern in and from Austaali

168 (2003) 214 CLR 1 at 14 [37].

169 SeeRe Refugee Review Tribunal, Ex parte A@A00) 204 CLR 82 at 115 [76];
[2000] HCA 57.
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The security assessment process referred to ing¢h)ded an interview of
the plaintiff (in the company of his legal adviserd a translator) by three ASIO
officers. This commenced at 9.30am and conclud@d3®&pm. The transcript of
what was said at the interview is a confidentid@iment to the Special Case. It
comprises 50 pages. There were breaks noted & lYagpage 28 (between
12 noon and 12.15pm), and page 38 (between 1.16gr.40pm), during which
the plaintiff was free to consult privately his &@dviser.

The transcript shows that the plaintiff was preddwith the opportunity

to provide information with respect to the mattetsich later fell within par (a)

of the assessment by the Director-General. It aige put to the plaintiff on at
least six occasions in the interview that he waanging his story, giving an
incomplete account in important respects, andnigito explain discrepancies in
various accounts he had given. The plaintiff wagtéd to respond to two
specific inconsistencies in what he had said atrttezview, was told that certain
explanations could not be accepted, and shortlprbethe noon break was
informed that at that stage his honesty in giving dnswers was "not looking
great".

There was no denial of procedural fairness.
Conclusions

There remains the issue of construction outlireties in these reasot{s
As foreshadowed there, in my view the constructmfins 198 which was
preferred by Gleeson CJ Al-Katebshould be accepted.

In the joint reasons iRlaintiff M70/2011 v Minister for Immigration and
Citizenship™ their Honours observed that:

"Australia's power to remove non-citizens from ftesritory is
confined by the practical necessity to find a sttt will receive the
person who is to be removed."

The difficulties which attend that practical nedcgsbave caused the continued
detention of the plaintiff.

The Special Case details efforts by the third &odrth defendants
between August 2011 and May 2012 to arrange reswdtit in third countries of
persons who had entered Australia and had beerd fiube refugees but who
also were the subject of adverse security assessmehhere were negative

170 At [97]-[106].

171 (2011) 244 CLR 144 at 190 [92].
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responses from four countries and responses fraimmfmre countries remained
outstanding. An officer of the Department of Imnaigon and Citizenship

intended to raise the resettlement of refugeelearnpbsition of the plaintiff with

counterparts from some additional countries on ritergins of a meeting at
Geneva in July 2012 of the Annual Tripartite Cotesidns on Resettlement.

This is a case where the requirement of removal asatter of present
practicability cannot be fulfilled for reasons ulated to any shortcomings on the
part of the detaining authority. For the reasomgemy by Gleeson CJ in
Al-Kateb?, the invalidation of the assumption of the avaligbof removal
under s 198 suspends but does not permanentlyadespihe obligation of
detention imposed by s 196.

There then arises the nature of the relief whicy ibe given a person in
the position of the plaintiff. As indicated earlisn these reasons under the
heading "Habeas corpus”, it is consistent withrthture of that remedy that the
order be made upon terms and conditions effectiegrélease of the plaintiff.
The terms and conditions of that release would beadter for the Justice
disposing of the matter in this Court, or, if a réer was made to another court,

upon that remitter.

Orders

The questions in the Special Case should be apdvesrfollows:

1. In furnishing the 2012 assessment, did the Bdefendant fail to
comply with the requirements of procedural fairrress

No.

2. Does s 198 of theligration Act1958 (Cth) authorise the removal
of the Plaintiff, being a non-citizen:

2.1 to whom Australia owes protection obligatiamsder the
Refugees Convention as amended by the RefugeascBlot
and

2.2 whom ASIO has assessed poses a direct oeatdisk to
security;

to a country where he does not have a well-fountésd of
persecution for the purposes of Article 1A of thefuRjees
Convention as amended by the Refugees Protocol?

172 (2004) 219 CLR 562 at 578 [22].
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Yes.

If the answer to question 2 is "Yes" by reasdnthe plaintiff's
failure to satisfy public interest criterion 4002thin the meaning
of clause 866.225 of Schedule 2 of the MigratioguR&tions1994,

is that clause to that extenttra vires the power conferred by
section 31(3) of th#ligration Act1958 (Cth) and invalid?

No.

Do ss 189 and 196 of thdigration Act1958 (Cth) authorise the
Plaintiff's detention?

The continued detention of the plaintiff is noégpently authorised.
Who should pay the costs of the special case?

The defendants.
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HAYNE J. The plaintiff is a Sri Lankan nationaln October 2009, he, with
others, started a journey by boat from Indonesi&udstralia. An Australian

Customs vessel intercepted the boat and the gfeamil others were taken by it
to Indonesia.

In December 2009, the plaintiff was granted a spguurpose visa that
lasted long enough for him to be brought from Ireka to the Territory of
Christmas Island. Within an hour of the plaintdhding in that Territory, the
visa expired, and he was detained by an officeyirglon s 189(3)® of the
Migration Act1958 (Cth) ("the Act").

While in immigration detention the plaintiff apgd for a protection visa.
A delegate of the fourth defendant, the Ministarlfomigration and Citizenship
("the Minister"), found, as the United Nations HiGlmmmissioner for Refugees
had earlier found, that there is a real chancettteaplaintiff would be persecuted
on account of his race and political opinions ifwere returned to Sri Lanka.
The delegate said:

“[The plaintifff has a well-founded fear of persdon from the Sri
Lankan Government and/or paramilitary groups inLanka and or Tamil
separatist groups on the basis of his race andigadliopinion. This
political opinion is attributed to him by the agemtf persecution because
he is a former member of the LTTE [the Liberatioigers of Tamil
Eelam]. The well-founded fear from Tamil sepatatysoups can be
attributed to the [plaintiff's] refusal to rejoirhg LTTE. Country
information indicates that former LTTE supporters members are
targeted by the Sri Lankan Government and or pditamyi groups in Sri
Lanka. The [plaintifff may be identified becausk hos ethnicity and
because of his profile as a former member of th&E.TIf identified the
[plaintiff] risks persecution by way of abduction, torture crath"
(emphasis added)

The finding that the plaintiff is a refugee withihe meaning of Art 1A of the
Refugees Conventiof is not disputed in these proceedings.

173 Section 189(3) provides that: "If an officer kv or reasonably suspects that a
person in an excised offshore place is an unlawéan-citizen, the officer may
detain the person." The Territory of Christmasansl is an "excised offshore
place" as defined in s 5(1). Because the plaixiidif not hold a visa that was in
effect, he was an "unlawful non-citizen" as defimed 14.

174 The Convention relating to the Status of Refugh®®e at Geneva on 28 July 1951,
as amended by the Protocol relating to the Stdtiefugees done at New York on
31 January 1967 (together "the Convention").
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Notwithstanding this finding that the plaintiff & refugee, the Minister's
delegate refuseft to grant the plaintiff a protection visa. The atgte found
that the plaintiff did not satisfy all of the cniia for the grant of a protection visa
that are prescribett by the Act and the Migration Regulations 1994 jGtthe
Regulations"). In particular, the delegate fouhdttthe plaintiff did not satisfy
public interest criterion 4002 ("PIC 4002") because, in 2009, before the
delegate made her decision, the Australian Secuimiiglligence Organisation
("ASIO") had provided to the Department of Immigoat and Citizenship a
security assessment which assessed the plaintiié wirectly or indirectly a risk
to security within the meaning of s 4 of tAeistralian Security Intelligence
Organisation Actl979 (Cth) ("the ASIO Act"). The text of the redmt part of
s 4 of the ASIO Act is set out later in these reaso

The plaintiff sought review of the delegate's dexi by the Refugee
Review Tribunal but the Tribunal also found tha¢ thlaintiff did not satisfy
PIC 4002. The Tribunal therefore affirmed the date's decision to refuse to
grant the plaintiff a protection visa.

The plaintiff brought proceedings in the Federalu@ of Australia
challenging the validity of ASIO's assessment. aleged that he had not been
accorded procedural fairness because he had been go opportunity to say
anything about whether an adverse assessment sheuithde and because he
had not been told why an adverse security assessmagihbeen made. The
proceedings were settled before they were heatdwas agreed that a new
security assessment would be made.

In November 2011, the plaintiff was interviewed A810 officers in the
presence of his lawyer. In May 2012, ASIO providedew security assessment
to the Department of Immigration and Citizenshiphe new assessment said
again that ASIO assessed the plaintiff to be diyemtindirectly a risk to security
within the meaning of s 4 of the ASIO Act.

175 s 65(1)(b).
176 s 65(1)(a)(ii).

177 Sched 2, cl 866.225(a) of the Regulations prajide far as presently relevant, that
PIC 4002 is a criterion for the grant of a protectvisa. PIC 4002 (set out in
Sched 4, item 4002) provides:

"The applicant is not assessed by the Australiacuidg Intelligence
Organisation to be directly or indirectly a riskdecurity, within the meaning of
section 4 of théustralian Security Intelligence Organisation A&79"
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The present proceedings

The plaintiff commenced proceedings in the origijonasdiction of this
Court, naming as defendants the Director-Generéeafurity (“the Director"),
the Officer in Charge of the Melbourne Immigratidnansit Accommodation
(where the plaintiff is being held in immigratioeténtion), the Secretary of the
Department of Immigration and Citizenship, the Mier and the
Commonwealth. The plaintiff and the defendanteedrin stating, in the form
of a special case for the opinion of a Full Cogttestions of law that were said
to arise in the matter. The plaintiff in anotheoqeeding pending in this Court,
Plaintiff S138/2012, sought, and was granted, l¢avatervene in the hearing of
the special case on the basis that his proceedaiggs generally similar issues to
those that fall for consideration in these. Thestfalian Human Rights
Commission sought, and was granted, leave to ieta{ in support of the
plaintiff. The Attorney-General for the State oéW South Wales intervened in
support of the Commonwealth.

Initially, the plaintiff advanced two principal guments. He challenged
the validity of the 2012 security assessment orbdwes that it was made without
according him procedural fairness. If that chajkerailed, he submitted that,
having been found to be a refugee, he cannot |lawioé removed from
Australia, and that his continued detention is ef@e not lawful. In the course
of oral argument, the plaintiff sought, and wasnggd, leave to amend his
originating process to raise, for the first timeclaallenge to the validity of
prescribing PIC 4002 as a criterion for the grahtaoprotection visa. The
plaintiff submitted that the power conferred byl¢3 of the Act to prescribe
criteria for a visa of the class provided by s 3fofection visas) does not
authorise the prescription of PIC 4002. The paréigreed upon a consequential
amendment to the special case and the additiorgagsation of law asking about
the validity of the prescription of PIC 4002 asrisecion for a protection visa.

These reasons will show that the prescription I6f 4002 as a criterion
for the grant of a protection visa is not authatissy s 31(3) of the Act and is
invalid. The decisions by the Minister's delegateefuse to grant the plaintiff a
protection visa and by the Refugee Review Tributmalaffirm that refusal
depended upon application of this criterion and ewdrerefore attended by
jurisdictional error. The plaintiff accepted tliatollowed that his application for
a protection visa had not been finally determined that his detention for the
purposes of the determination of the applicatios l@aful. The questions about
the validity of the security assessment providedAByO in 2012 and about the
lawfulness of the plaintiff being detained for therposes of his removal from
Australia need not be examined.

178 Australian Human Rights Commission A886 (Cth), s 11(1)(0).
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The questions of law that have been stated byptrties should be
answered accordingly. What relief the plaintifoald have will be a matter to
be determined by a single Justice.

The validity of prescribing PIC 4002 — a guestidrstatutory construction

The plaintiff submitted that to prescribe PIC 4088 a criterion for the
grant of a protection visa, as the Regulation¥°’dgoes beyond the power to
prescribe visa criteria given by s 31(3) of the.A8ection 31(3) provides that:

“The regulations may prescribe criteria for a visavisas of a specified
class (which, without limiting the generality ofigrsubsection, may be a
class provided for by section 32, 36, 37, 37A dB B8it not by section 33,
34, 35, 38 or 38A)."

Section 31(3) contains no express limitation ugwngower it gives to prescribe
“criteria for a visa or visas of a specified clas8ut s 504(1) expressly provides
that regulations "which by this Act are requiredparmitted to be prescribed"
must not be "inconsistent" with the Act. This egfly recognises the

fundamental proposition that the meaning of anyustay provision (here the

regulation making power given by s 31(3)), and titsisange of operation, must
be determined "by reference to the language ofitkgument viewed as a
whole'*®,

The Act refer®! to, and providé& for special rights of review in respect
of, decisions to refuse to grant or to cancel dguton visa "relying on one or
more of the following Articles of the Refugees Cention, namely, Article 1F,
32 or 33(2)". The plaintiff submitted that it fols that the Act, read as a whole,
does not authorise the prescription of a critefmma visa of the class provided
for by s 36 (protection visas) which, on the onediavould preclude the grant of
a protection visa to a refugee on grounds of natisecurity or public order but

179 Sched 2, cl 866.225(a).

180 Cooper Brookes (Wollongong) Pty Ltd v Federal Cossimner of Taxatiof1981)
147 CLR 297 at 320; [1981] HCA 2@2roject Blue Sky Inc v Australian
Broadcasting Authority1998) 194 CLR 355 at 381 [69]; [1998] HCA 28.

181 ss 500(1)(c), 500(4)(c), 502(1)(a)(iii), 503(2)(cSections 500(1)(c) and 500(4)(c)
have now been amended by thdigration Amendment (Complementary
Protection) Act2011 (Cth). Nothing was said to turn on theserainmeents and it
is convenient to refer, as the parties did, to Aut as it stood before these
amendments.

182 ss 500(1)(c) and 500(4)(c).
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which, on the other hand, would not be a decisibrihe kind identified in
s 500(1)(c) of the Act: a decision to refuse targrthe protection visa "relying
on one or more of the following Articles of the BRgées Convention, namely,
Article 1F, 32 or 33(2)". That is, the plaintifulsmitted that s 31(3), when
construed in the context of the whole Act, mustréad as not authorising the
prescription of a criterion for the grant of a mation visa that is inconsistent
with the Act's identification of, and provision special rights of review for, a
decision of the kind described in s 500(1)(c).

This branch of the plaintiff's argument invokedwell-establishetf®
principle of statutory construction which directgeation to the way in which the
Act is framed. It was not an argument that depdnithe any respect upon
suggesting that there is some relevant limit to @memmonwealth's legislative
power to provide for the expulsion or exclusionnfréustralia of persons who
are found to be risks to national security. Anel ¢tonstruction urged does not, in
the end, depend upon limiting the operation of 8B8Ir the Act more generally,
by reference to the international obligations Aaisirhas under the Convention.

The defendants sought to meet the proposition $h3i(3) does not
authorise the prescription of PIC 4002 by subngttthat there is no tension
between s 500(1)(c) and PIC 4002. They submitted there is no tension
between these provisions primarily because the ddets not provide for any
decision to refuse to grant a protection visa rglyon either Art 32 or Art 33(2).
They accepted that it would follow from this subsnié that the Act's several
references to a decision to refuse to grant a gtiote visa relying on those
Articles have no work to do.

The defendants accepted that the text of the aateprovisions must be
read as assuming that there can be a decisiogfuseto grant a protection visa
relying onany of the identified Articles, but their argument widst the Act's
repeated references to decisionsefiniseto grant a protection visa relying on one
or more of Arts 32 and 33(2) have work to do inany circumstances. The
defendants (correctly) did not submit that the tekts 500(1)(c) (and other
provisions using the same language) could be gigeme distributive
construction by which the reference to a decismrefuseto grant a protection
visa connects only with Art 1F of the Conventiorddhe reference to a decision
to cancela protection visa connects only with one or otbfeArts 32 and 33(2).
It is not possible to construe the relevant pravisias if they read "a decision to
refuse to grant a protection visa relying on A#idlF of the Convention or a
decision to cancel a protection visa relying omegitArticle 32 or Article 33(2)
of the Convention". No such distributive constroigtof the relevant provisions

183 See, for examplé&roject Blue Sky1998) 194 CLR 355 at 381-382 [69]-[71].
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is open. It is foreclosed by the phrase "relyimgome or more of" the identified
Articles.

The text of the relevant provisions

The text of s 31(3) has been set out earlier@selreasons. It is necessary
to set out the text of s500(1) and then the tdxthe three Articles of the
Convention that are mentioned in s 500(1)(c). i8&00(1) provides:

"Applications may be made to the Administrative A&pfs Tribunal for
review of:

(@) decisions of the Minister under section 200 abse of
circumstances specified in section 201; or

(b) decisions of a delegate of the Minister unaetisn 501; or

(c) a decision to refuse to grant a protection ,visato cancel a
protection visa, relying on one or more of thedaling Articles of
the Refugees Convention, namely, Article 1F, 333{R);

other than decisions to which a certificate un@éetisn 502 applies."”

Decisions to refuse to grant a protection visabarancel a protection visa relying
on one or more of those Articles of the Conventare also referred to in

s 500(4)(c) (as decisions not reviewable under5Pw 7 of the Act),

s 502(1)(a)(iii) (as decisions in respect of whibb Minister, acting personally,
may, as part of the decision, include a certificd¢elaring the person to be an
excluded person) and s 503(1)(c) (to identify pesseho may be excluded from
Australia for a period determined under the Reguia).

Article 1F excludes from the application of then@ention certain persons
who have committed identified kinds of act. It ydes:

“The provisions of this Convention shall not appbyany person
with respect to whom there are serious reasonsoliasidering that:

(@) he has committed a crime against peace, acwae, or a
crime against humanity, as defined in the inteomei
instruments drawn up to make provision in respécuch
crimes;

(b) he has committed a serious non-political criogside the
country of refuge prior to his admission to thaticioy as a
refugee;
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(c) he has been guilty of acts contrary to theppses and
principles of the United Nations."

The Minister's delegate found, and it has not sibeen disputed, that the
plaintiff is not a person to whom Art 1F applies.

Articles 32 and 33(2) qualify the obligation unidéen by parties to the
Convention not to expel from their territory a p@ravho meets the definition of
refugee set out in Art 1. These Articles make spgrrovision for refugees who
present security risks to the country of refuge.rticke 32 deals with the
expulsion of refugees. It provides:

"1l. The Contracting Stateshall not expehl refugee lawfully in their
territory save on grounds of national security or public arde

2. The expulsion of such a refugee shall be onlpursuance of a
decision reached in accordance with due procesavaf Except where
compelling reasons of national security otherwisquire, the refugee
shall be allowed to submit evidence to clear hilseld to appeal to and
be represented for the purpose before competehoriyt or a person or
persons specially designated by the competent atytho

3. The Contracting States shall allow such a médug reasonable
period within which to seek legal admission inta@er country. The
Contracting States reserve the right to apply dutihat period such
internal measures as they may deem necessaryfhgesis added)

Article 33 contains one of the most important gations in the
Convention. It prohibits expulsion of a refugeethe frontiers of territories
where the refugee fears persecution. It provides:

"1l. No Contracting State shall expel or returef@uler’) a refugee in
any manner whatsoever to the frontiers of tere®rnvhere his life or
freedom would be threatened on account of his nadigjon, nationality,
membership of a particular social group or pollitmainion.

2. The benefit of the present provision may not, hewese claimed

by a refugee whom there are reasonable groundsrdgarding as a

danger to the security of the country in which §jeor who, having been
convicted by a final judgment of a particularlyises crime, constitutes a
danger to the community of that country.” (empsasided)

How should the Act be construed when, on the ocaedhs 31(3) is
expressed as a textually unbounded power to pbescriteria for the grant of a
protection visa (limited only by the reference iB®&!(1) to the regulation not
being inconsistent with the Act) and, on the othikere is repeated reference
elsewhere in the Act to decisions to refuse to tgaaprotection visa relying on
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one or more of the identified Articles of the Contien? It is necessary to begin
by restating some relevant and long-standing plasiof statutory construction.

Relevant principles

The Act must be construed in a way that giveswleight to two related
considerations. First, as was said fmoject Blue Sky Inc v Australian
Broadcasting Authority*:

"A legislative instrument must be construed on fireana facie
basis that its provisions are intended to giveatfte harmonious godfS.
Where conflict appears to arise from the langudgsadicular provisions,
the conflict must be alleviated, so far as possilllg adjusting the
meaning of the competing provisions to achieve tbsiilt which will best
give effect to the purpose and language of thosavigons while
maintaining the unity of all the statutory provisg®."

Second, as was noted iRroject Blue SKY’, it is "a known rule in the
interpretation of Statutes that such a sense etmade upon the whole as that
no clause, sentence, or wostlall prove superfluous, void, or insignificariitby
any other construction they may all be made useful pedinent®® (emphasis
added). This second point is of immediate relegancthis matter because the
defendants urged a construction of the Act whiakythccepted® gave some
elements of s 500(1)(c) no work to do.

The principles that have been identified beginmfrine premise, already
noted, that the Act must be read as a whole. Ardaject Blue SKY°, if s 31(3)

184 (1998) 194 CLR 355 at 381-382 [70].
185 Ross v The Quedfh979) 141 CLR 432 at 440 per Gibbs J; [1979] HZRA

186 See Australian Alliance Assurance Co Ltd v Attorney-&mh of Queensland
[1916] St R Qd 135 at 161 per Cooper ®dinister for Resources v Dover
Fisheries Pty Ltd1993) 43 FCR 565 at 574 per Gummow J.

187 (1998) 194 CLR 355 at 382 [71].

188 The Commonwealth v Baur(i05) 2 CLR 405 at 414; [1905] HCA 11, citifgv
Berchet(1688) 1 Show KB 106 [89 ER 480]. See al¥w Kheng Lim v Minister
for Immigration(1992) 176 CLR 1 at 12-13; [1992] HCA 64.

189 See, for example, [2012] HCATrans 149 at 59443595

190 (1998) 194 CLR 355 at 385 [80].
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were given its grammatical meaning, without regar@ 500(1)(c) and the other
provisions which use the same language, it woutdaise the prescription of a
visa criterion that would give the Act's provisiof review of decisions to
refuse to grant a protection visa relying on onetber of Arts 32 and 33(2) no
work to do. But, as irProject Blue Skythe express words of s 504(1) (that
regulations be "not inconsistent with this Act")daronsideration of the Act as a
whole show that the grammatical meaning of s 3i5(8pt its legal meaning.

As was pointed out iMorton v Union Steamship Co of New Zealand
Ltd™*:

"Regulations may be adopted for the more effecigministration of the
provisions actually contained in the Abyt not regulations which vary or
depart from the positive provisions made by thedkategulations which
go outside the field of operation which the Act kwaout for itself."
(emphasis added)

Thus the notion of inconsistency embraced by thmmoon form of regulation
making power — to make regulations "not inconsistgith this Act" — is not
sufficiently described by reference only to the apéior of "covering the field"
which has in the past been used in connection svitB9 of the Constitutidis.
Rather, as was said in the passage quotedN¥torton', the question is whether
the regulation in question varies or departs fromother words alters, impairs or
detracts from) the provisions of the Act.

Because the Act must be construed as a whole,ideyaton of the
validity of prescribing PIC 4002 as a criterion the grant of a protection visa
must begin from an understanding of the generakrsehfor which the Act
provides.

The Act — binary outcomes

Subject to some qualifications that are not immatsdy important, the Act
has a binary structure in that its central provisiposit a choice between two
outcomes. Non-citizens are divid&dinto "lawful non-citizens" and "unlawful

191 (1951) 83 CLR 402 at 410; [1951] HCA 42.

192 Momecilovic v The Queef2011) 85 ALJR 957 at 1029-1030 [262]-[265]; 28DRA
221 at 301-302; [2011] HCA 34.

193 See alsdsrech v Bird(1936) 56 CLR 228 at 239; [1936] HCA 59arrington v
Lowe(1996) 190 CLR 311 at 324-325; [1996] HCA 8.

194 ss 13 and 14.
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non-citizens" according to whether the non-citizeguestion holds a valid visa.
The Minister must decide to grafitor refuse to grafi a valid application for a
visa according to whether the Minister is satistectain requirements are met.

The Act spells out the consequences that folloemfrbeing a lawful
non-citizen or an unlawful non-citizen. Generadly, officer is bountd’ to detain
a person whom the officer knows or reasonably stisp® be an unlawful
non-citizen. Subject to the possibility of the Mier making a "residence
determination” under s 197AB, s 196(1) required @ unlawful non-citizen
detained under s 189 of the Act "be kept in imntigradetention until he or she
is" removed from Australia, deported or grantedsav An officer is bound® to
remove "as soon as reasonably practicable” an dulavon-citizen who has
been detained, has not subsequently been immigrekeared, and has no valid
application for a visa that has not yet been find#termined.

The Act provides no middle ground between beirlgv&ul non-citizen
(entitted to remain in Australia in accordance wisimy applicable visa
requirements) and being an unlawful non-citizenpowhay, usually must, be
detained and who (assuming there is no pendingidemagion of a valid visa
application) must be removed from Australia as sasmeasonably practicable.
These consequences — remaining in Australia onotiee hand and detention
followed by removal from Australia on the other elldw once the central
guestion has been answered: is the person a lawhukitizen or an unlawful
non-citizen? That question depends upon whetleeMinister grants or refuses
to grant a visa or, if a visa has previously beeamted, whether that visa has
since been cancelled.

The decision to grant or to refuse to grant a vapglication

Section 65 of the Act governs the decision to goarto refuse to grant a
visa and is the provision which gives practicaketfto the prescription of criteria
under s 31(3). Section 65(1) provides:

"After considering a valid application for a vishae Minister:

(a) Iif satisfied that:

195 s 65(1)(a).
196 s 65(1)(b).

197 s 189. An officer has a discretion whether ttastesuch a person who is in, or is
seeking to enter, an "excised offshore place".

198 s 198(2).
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(1) the health criteria for it (if any) have beeatisfied; and

(i)  the other criteria for it prescribed by thisctAor the
regulations have been satisfied; and

(i) the grant of the visa is not prevented by tgect40
(circumstances when granted), 500A (refusal or elfatoon
of temporary safe haven visas), 501 (special pawveefuse
or cancel) or any other provision of this Act oraofy other
law of the Commonwealth; and

(iv) any amount of visa application charge payableslation to
the application has been paid;

is to grant the visa; or
(b)  if not so satisfied, is to refuse to grant viea."

All the requirements of s 65(1) are importantmHty be possible to refer,
as the parties' arguments sometimes suggestedhme sf them as positive
(satisfying the health criteria) and others as hegdthe grant "is not prevented"
by certain considerations). But a distinction kestw positive and negative
requirements or criteria is not helpful for prespaotposes. What is presently
important is that s 65(1) directs attention to ehiéint requirements. Those
requirementgannotbe contradictory or otherwise inconsistent. $ogxample,
criteria prescribed by the Regulations cannot beonsistent with criteria
prescribed by the Act. And, of immediate relevarmderia prescribed by the
Regulations cannot be inconsistent with the opamatif the special powers to
refuse a visa that are given by s 501. The appgrganeral words of s 31(3)
must be read as not authorising the making of sucthterion. So much follows
from the express words of s 504(1) ("make regutatimot inconsistent with this
Act") and from fundamental principles of statutagnstruction.

It is useful to note at once, and reject, one lid submissions the
defendants made about inconsistency. The defemdénserved that the Act has
always contemplated that applicants for a protaectiisa must satisfy all
prescribed criteria, not just the criterion in §A6that the Minister be satisfied
that Australia has protection obligations to thelemant, and that these criteria
do not always engage the review provisions of s 58€cordingly, the mere fact
that an applicant is refused a protection visaimglyon PIC 4002, where
otherwise the applicant would have been grantedogegtion visa, reveals no
inconsistency. So much may readily be assumeda toobrect. Indeed it seems
amply demonstrated by the text of s 65. But tHarsssion is beside the point.
Alleged inconsistency is not usefully identified (@ast in this case) in terms of
outcome — of what would occur but for the existen€dIC 4002 or any other
criterion. The tension between PIC 4002 and thei\tound in the relationship
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between PIC 4002, in its application to protectwisas, and the special scheme
of review provided for by s 500. Examination odthnelationship reveals that the
problem with PIC 4002 is not that it creates aniteatthl hurdle to the grant of a

protection visa but that it erects a hurdle thatwnvents the special review

provisions made by the Act.

It is necessary to examine more closely the oeratf s 500(1)(c) and its
intersection with other provisions of the Act.

Section 500(1)(c) — the decisions identified

Unlike PIC 4002, s 500(1)(c) does not, in its foprescribe a criterion for
the grant of a protection visa. As already no®&800(1)(c) provides for the
review of certain kinds of decision. The decisiatsntified in s 500(1)(c) are
described as decisions to refuse to grant a proteetsa or to cancel a protection
visa "relying on" one or more of Arts 1F, 32 and(33 By treating these
decisions as a separate class, the Act not onlynass that a decision-maker
considering a visa application can examine the topres presented by those
Articles, it requires the decision-maker to do thAny other construction of the
provision would read its references to a decisioglying on" the relevant
Articles out of the Act.

In its terms, s 500(1)(c) neither provides for tneking of a decision
“relying on" one or more of the relevant Articlesrnidentifies some other
provision of the Act as founding a decision of Kned described. It is therefore
necessary to identify what provision or provisiasfsthe Act would yield a
decision "relying on" one or more of the speciffgticles. Two candidates were
identified in argument: s 36(2) and s 501. Sec86(2) intersects with s 65
because it prescribes a criteriSrfor the grant of a protection visa. Section 501
intersects with s 65 because its operation mayemté® the grant of a visa. It is
convenient to consider the relationship betweebs08$1)(c) and 36(2), and then
the relationship between ss 500(1)(c) and 501.

Section 500(1)(c) and protection obligations

The legislative predecessor of s 500(1)(c) wast fitroduce®” into the
Act by theMigration (Offences and Undesirable Persons) Amesmamct1992

199 s 65(1)(a)(ii).
200 s 65(1)(a)(iii).

201 s 4(2)(b).
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(Cth). The defendants submitted that extrinsic emaf® relating to the

amendment showed that it was assumed that a p&rsoncould be expelled
from Australia without breach of Art 32 or Art 33(®as not a person to whom
Australia owed protection obligations. On this wjeif a person could be
expelled without breach of Art 32 or Art 33(2), tMinister was to refuse to
grant a protection visa for want of satisfactionsd36(2) and this would be a
decision "relying on" Art 32 or Art 33(2). The aracy of these propositions
need not be examined; it is sufficient to assuraéttiey are right.

The defendants submitted that this understandirgg36(2) has now been
falsified by this Court's decision INAGV and NAGW of 2002 v Minister for
Immigration and Multicultural and Indigenous Aff&it®. The Court hef}* in
NAGV that the reference to "protection obligations” ihatvis now s 36(2)(a)
should be understood as identifying a person wiaorefugee within the meaning
of Art 1 of the Convention. It followed, so thefeiedants' argument continued,
that the application of s 36(2) could yield no dem to refuse to grant a
protection visa "relying on" either Art32 or ArB@). The defendants
recognised, however, thBIAGV establishe® that the application of s 36(2) can
yield a decision to refuse to grant a protecti@avirelying on" Art 1F. A person
who meets the description given in Art 1F, theyegted, is a person to whom
the Convention does not apply and thus a persamton Australia does not owe
protection obligations.

The defendants’ submissions about the operatiors 3(2) may be
accepted but their acceptance does not lead tadhelusion the defendants
asserted — that there can be no decision to rédugent a protection visa relying
on one or both of Arts 32 and 33(2). Too narroiwaus upon s 36(2) aldAGV
diverts attention from, and does not take sufficiaocount of, two important
considerations: the relationship between s 500(13hd what is called (in
s 65(1)(a)(ii)) the "special power to refuse oncal" given by s 501, and the
relationship between ss 501 and 65. It is to tisodgects that these reasons now
turn.

202 Australia, Senate, Migration (Offences and Unadse Persons) Amendmehill
1992, Explanatory Memorandum at 3 [10].

203 (2005) 222 CLR 161 at 178-180 [54]-[59]; [2005C K 6.
204 (2005) 222 CLR 161 at 176 [42]

205 (2005) 222 CLR 161 at 176-180 [42]-[60].
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Section 500(1)(c) and the character test

It will be recalled that one of the requirementated in s 65(1) as a
condition for the grant of a valid application farvisa is that the Minister is
satisfied that the grant of the visa is not pregdrily some identified provisions
of the Act, including s 501. Section 501(1) of #het empowers the Minister to
refuse to grant any kind of visa to a person ift fperson does not satisfy the
Minister that the person passes "the characteritksttified in s 501(6).

It is necessary to notice that one of the pubiiterest criteria that an
applicant for a protection visa must satisfy (pohinterest criterion 4001 —
"PIC 4001") expressly directs attention to thatareltter test. One
circumstanc&® in which PIC 4001 is met is if the applicant "séiis the
Minister that [he or she] passes the charactef.te®to question about the
validity or operation of PIC 4001 was consideredangument. It is therefore
neither necessary nor desirable to examine thiriom. Instead, attention must
be directed to the relationship between ss 500(&)(d 501.

In considering the relationship between these iprans it is necessary to
refer only to decisions to refuse to grant a pitweacvisa relying on one or both
of Arts 32 and 33(2). As has been explained, A&rtid properly taken into
account in considering the application of the ciote prescribed by s 36(2).

Both Art 32 and Art 33(2) deal with threats to wdty. Article 32 refers
to expelling a refugee on "grounds of national sé&guor public order";
Art 33(2) refers to "a refugee whom there are reabte grounds for regarding as
a danger to the security of the country in whichisie There are several
elements of the character test set out in s 5ahéi)intersect with the references
in Arts 32 and 33(2) to "national security" andcisety of the country in which
[the person] is". The provision of the characest iof most obvious relevance to
Arts 32 and 33(2) is s 501(6)(d)(v), which providhat a person does not pass
the character test if:

“(d) in the event the person were allowed to emterto remain in
Australia, there is a significant risk that thegmer would:

(v) represent a danger to the Australian commubityto a
segment of that community, whether by way of bdialle
to become involved in activities that are disrugtte, or in

206 The Regulations, Sched 4, item 4001(a). Paragrdp)-(d) of PIC 4001 state
other circumstances in which the criterion is mefhe operation of these
provisions need not be examined.
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violence threatening harm to, that community omseugt, or
in any other way."

This provision of the character test embraces denations of the kind with
which both Arts 32 and 33(2) deal by their refeemnto "security”.

Other elements of the character test in s 50lf@cidattention to many
other kinds of consideration. Some, perhaps manay, fall within the reference
in Art 32 to "public order", but it is not necesgan attempt to identify the extent
to which the two overlap. It is enough to obseiivat the character test directs
attention to the issues with which Arts 32 and 338ial.

A decision to refuse to grant a protection visxdwse its grant is
prevented by s 501 is thus capable of being a ideciselying on" Art 32 or
Art 33(2) which would engage s 500(1)(c). Thataigjecision to refuse to grant
a protection visa relying on either Art 32 or AB(3) is aéoarticular species of
case in which the grant of a protection visa isveneed” by s 501. This
construction of the Act being open, there is nsoaao construe s 500(1)(c) as if
the reference there (and elsewhere in the Act)refusal to grant a visa relying
on Art 32 or Art 33(2) were "superfluous, void,insignificant™®,

The reason for the Act marking off this class etidion for a special
process of review is readily apparent. A decisbrihis kind will lead to the
expulsion from Australia of a person who has bemrmd to be a refugee within
the meaning of Art 1 of the Convention. Markind décisions of this kind for
special review processes reflects a legislativegeition of important aspects of
the international obligations Australia has undexta There is in these
circumstances all the more reason to read s 5@)({h)é way that gives all of its
elements work to do. Yet if, as the defendantsrstied, a decision taken under
s 65(1) to refuse a protection visa because itstgsaprevented by s 501 cannot
be a decision relying on Art 32 or Art 33(2), theference to decisions of that
kind in s 500(1)(c) is given no work at all.

Before dealing with the validity of prescribing@4#002, it is necessary to
consider, and reject, two further submissions théemndants made about the
relationship between ss 500(1)(c) and 501.

First, the defendants submitted that the refereimces 500(1)(c) to
decisions to refuse to grant a protection visaimglyn Art 32 or Art 33(2) has
no more than a trivial operation if decisions dadttkind are made on the basis of

207 s 65(1)(a)(iii).

208 Project Blue Sky1998) 194 CLR 355 at 382 [71], citinbhe Commonwealth v
Baume(1905) 2 CLR 405 at 414.
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the character test prescribed by s 501. This asmart was said to follow from

s 500(1)(b), which provides for the review, by tAelministrative Appeals

Tribunal, of decisions made by a delegate of theidter under s 501. The only
possible separate field of operation for s 500§1 ligferent from that covered by
s 500(1)(b), would be decisions of the kinds ideadiin s 500(1)(c) when they
are made by the Minister personally. The deferslanbmitted that it is likely

that there would be very few decisions of this kimad that it follows that

s 500(1)(c) would "have little or no work to do".

The defendants' submission should be rejectedethéh or why decisions
of the relevant kind would rarely be made by theister personally need not be
examined. If the defendants are right, it is asepbation that does not bear upon
the proper construction of the Act.

Section 500(1) deals with three kinds of decisiomtecisions of the
Minister to deport non-citizens in Australia forsgethan 10 years who are
convicted of crimes, decisions of a delegate of Mhmeister under s 501 (the
character test) and decisions to refuse to grantp @ancel, a protection visa
relying on one or more of Arts 1F, 32 and 33(2f the defendants accepted, the
first two categories of decision are identified i@ference to both thkind of
decision and thdecision-make(the Minister or a delegate). The third category
is identified by reference only to thend of decision, not who made it. Given
these differences, reading s 500(1)(c) as markfhglecisions relying upon the
specified Articles of the Convention, whoever maltesm, as a separate class of
decision taken under s 501 does not render s 5@p&)perfluous.

The second of the submissions the defendants atzmlé the relationship
between ss 500(1)(c) and 501 was that the charéesérto be applied under
s 501 requires proof to a lesser standard than dvbel necessary to engage
Art 33(2). It followed, so they submitted, thaidacision relying on Art 33(2)
could not be made under s 501.

This submission should be rejected. There ateast two reasons to do
so. First, the submission proceeded from the menfat it is necessary to begin
by asking whether s 501 (and s 501(6)(d)(v) inipaldr) "embodies Australia’s
interpretation and implementation of Australia'digdttions under Arts 32 and
33 of the Convention". That is, the defendantsgkouirst to construe the
Convention and then read the Act as if it givegd@fto that construction. This
inverts the proper order of enquiry. The Act miostconstrued® in the light of

209 NAGV (2005) 222 CLR 161 at 178-180 [54]-[5%laintiff M61/2010E v The
Commonwealth(Offshore Processing Cas€2010) 243 CLR 319 at 339 [27];
[2010] HCA 41;Plaintiff M70/2011 v Minister for Immigration andit2enship
(Malaysian Declaration Ca3€2011) 244 CLR 144 at 189 [90]; [2011] HCA 32.
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its recognition of and references to Australiatenmational obligations but it is
the Act and its text which controls.

201 The second reason to reject this submission isitlessumed, wrongly,
that s 501 can be applied on the basis of unfoursdesgicion or suggestion,
without recognition of the consequences that flownT its application, whereas
the application of Art 33(2) would require cleardacogent proof of a serious
threat to national security. But a decision tausef to grant a protection visa
relying on either Art 32 or Art 33(2), as a speadss 501 decision, cannot be
made unless, in a case where security is at issaajecision-maker is satisfied
that the person concerned is a risk to nationalrggc It is elementary that, as
Dixon J said irBriginshaw v Briginsha®®:

"reasonable satisfaction is not a state of mindt tisa attained or
established independently of the nature and comseguof the fact or
facts to be proved. Theeriousness of an allegatianade, the inherent
unlikelihood of an occurrence of a given descriptiorthe gravity of the
consequencelfowing from a particular findingare considerations which
must affect the answeo the question whether the issue has been proved
to the reasonable satisfaction of the tribunagémghasis added)

202 These are reasons enough to reject the defendautigiission. It is,
therefore, not necessary to examine how the sulmnisfamed by reference
only to Art 33(2), spoke at all to the Act's refeces to decisions relying on
Art 32. Nor is it necessary to consider how or wdifjerent fields of operation
for either or both of Arts 32 and 33(2) on the dwamd, and s 501 on the other,
could be marked off by reference to the applicawdrdiffering standards of
proof when the subject matter dealt with by s 5@dludes the subject matter
dealt with by the two Articles.

Inconsistency between prescribing PIC 4002 andD$15(k)

203 PIC 4002 hinges upon the absence of an assesdsiyeASIO that the
applicant for a protection visa is directly or iretitly a risk to security within the
meaning of s 4 of the ASIO Act. Section 4 defifgscurity" as:

“(a) the protection of, and of the people of, tr@®nhonwealth and the
several States and Territories from:

0] espionage;

(i)  sabotage;

210 (1938) 60 CLR 336 at 362; [1938] HCA 34.
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(i)  politically motivated violence;

(iv)  promotion of communal violence;

(v) attacks on Australia's defence system; or

(vi) acts of foreign interference;

whether directed from, or committed within, Ausitar not; and

(aa) the protection of Australia's territorial ahdrder integrity from
serious threats; and

(b) the carrying out of Australia's responsibibti¢o any foreign
country in relation to a matter mentioned in any tfe
subparagraphs of paragraph (a) or the matter nmedioin
paragraph (aa)."

Paragraphs (a) and (aa) of the definition focushujpoeats to Australia; par (b)
looks to Australia's performance of its respongibg to foreign countries.

It is clear that some of the matters to be comedien applying this
definition of "security" would be considered in &ppg either Art32 or
Art 33(2) and the character test in s 501 (espgcsab01(6)(d)(v)). But as the
defendants correctly accepted, par (b) of the d&findirects attention to matters
that do not fall within the reference in Art 32"grounds of national security or
public order" or the reference in Art33(2) to "afugee whom there are
reasonable grounds for regarding as a danger tedberity of the country in
which he is". And the issues with which par (b)tbé ASIO Act definition
deals, namely, Australia's responsibilities to igmecountries, are not matters
raised by the character test. It follows that aseasment made for the purposes
of PIC 4002 may rely upon matters that are irradéva those that would be
relevant if the decision-maker refused to grantretgetion visa by applying
s 501 and relying on either or both of Arts 32 88¢2).

Section 500(1)(c) provides for the review of aigien refusing to grant a
protection visa under s 501 that is a decisionimglyon Art 32 or Art 33(2).
Decisions of that kind are to be reviewed by themidstrative Appeals
Tribunal, not by the Refugee Review Tribunal. Bytast, a decision to refuse
to grant a protection visa relying on PIC 4002 aesiewed™ by the Refugee
Review Tribunal. Not only is the identity of theviewing body different, the
issues that would arise in the two avenues foresg\are radically different. In
the first case, the question would be whether gieunf the kind described in

211 s 411(1)(c).
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Art 32 or Art 33(2) were established. That wouddjuire consideration of the
facts and circumstances that underpinned any csiocluabout risks to

Australia's security. No doubt it would permitesfnce to any view that was
expressed by or on behalf of ASIO and it would wadily be expected that
ASIO's views would be sought and be influentialut ASIO's expression of

opinion would not, of itself, be conclusive of tkaquiry. By contrast, in a
review of a decision to refuse to grant a protectisa relying on PIC 4002, the
only issue would be whether ASIO had made an adveesurity assessment.
There would be no issue about whether that assessvas well-founded.

Because there are these differences between refi@ndecision relying
on either or both of Arts 32 and 33(2) and a deaiselying on PIC 4002 the
outcomeof an application for a protection visa may diféerxcording to which of
the provisions is relied on. More importantly, wkeger ASIO concludes that a
person is a risk to security (as defined in the @3ict) a decision to refuse to
grant the person a protection visa nawyaysbe made relying on PIC 4002, and
not relying on Art 32 or Art 33(2) and applying 815 That follows because the
matters that may be considered by ASIO in makisgaurity assessment for the
purposes of PIC 4002 include, but are not limitedthe matters that engage
either or both of Arts 32 and 33(2). Thus, as deéendants accepted, if the
prescription of PIC 4002 is valid, the Act can loeninistered in a way that gives
s 500(1)(c) no work to do. Such a constructiothef Act should not be adopted
“if by any other construction [all of the elemenfss 500(1)(c)] may ... be made
useful and pertinert?. The preferable construction of the Act revedis t
inconsistency of prescribing PIC 4002 as a critefar the grant of a protection
visa with a statutory scheme in which all of theneénts of s 500(1)(c) are given
work to do.

As pointed out earlier in these reasons, in camsid the operation of
S 65, it is not to be doubted that the Act may mevfor a series of criteria for
the grant of a visa in such a way that failuredtiséy any one of those criteria
would permit or require refusal of an applicatian the grant of a visa of that
type. That is, it may readily be accepted that tha may provide a
decision-maker with alternative paths to the orsalte But this observation is
beside the point.

The question in this case is whether the Regulatioay validly prescribe
satisfaction of PIC 4002 as a criterion for thengraf a protection visa when the
Act itself deals with the same subject matter amaviges for a different and
special mechanism for review of decisions of thedkidentified by the Act.
Observing that an application for a protection wisald be refused relying on

212 Project Blue Sky1998) 194 CLR 355 at 382 [71], citinthe Commonwealth v
Baume(1905) 2 CLR 405 at 414.
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Art 32 or Art 33(2) and that, if the prescriptiohRIC 4002 is valid, it could also
be refused for want of satisfaction of the lattdtecion presents the relevant
guestion. It does not answer it.

The defendants' construction

As noted earlier in these reasons, the defendsmight to meet the
proposition that s 31(3) does not authorise thesqguigtion of PIC 4002 by
placing the chief weight of their submissions oa ginoposition that therean be
no decision to refuse to grant a protection visalying on" either Art 32 or
Art 33(2). They sought to support this centralgmsition in several ways. But
before considering those arguments it is necessageal with a further and
apparently more fundamental submission that themdzints made.

They submitted that any tension or apparent inaatygbetween s 31(3)
and PIC 4002 on the one hand, and the Act's refeseto decisions to refuse to
grant a protection visa relying on Art 32 or Ar{3Bon the other, should be
resolved by treating s 31(3) as the leading prowisif the Act and the provisions
referring to decisions relying on the identifiedtidles as subsidiary provisions.
It followed, so the defendants submitted, that mcpnsistency between the two
should be resolved by giving effect to s 31(3) d@hds the prescription of
PIC 4002. This submission should be rejected.

In Project Blue Skyt was said™ that reconciling competing provisions of
a statute often requires the court to determinechvis the leading provision and
which the subordinate, and which must give wayh® other. So much may
readily be accepted. But in this case, the cormpetio be resolved is between a
visa criterion specified by regulation and exprpssvisions of the Act itself.
The proposition that is engaged in this case isttipower given by s 31(3) to
prescribe visa criteria cannot be exercised to qoites a criterion that is
inconsistent with or repugnant to the Act. Thisigd a proposition that depends
upon attaching the terms "leading" or "subordinateany provision of the Act.
It is no more than a reflection of the express woofl s 504(1) and the basic
proposition that any provision of any Act must ajwabe construed in the
context of the whole Act. And, contrary to theaedants' submissions, pointing
to how often the power conferred by s 31(3) haslercised, or even how it
was intended to be exercised, does not establtshbi in any relevant sense the
leading provision of the Act.

It is necessary now to deal with the several ciffié ways in which the
defendants sought to support their central projposi that because there can be

213 (1998) 194 CLR 355 at 382 [70], citingstitute of Patent Agents v Lockwood
[1894] AC 347 at 360 per Lord Herschell LC.
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no decision to refuse to grant a protection visgimg on either Art 32 or
Art 33(2), there is no tension between the pretonpof PIC 4002 and the
provisions of the Act which refer to decisions ladit kind.

First, the defendants submitted that s 500(1)foVvides for rights of
review and does not prescribe any criterion for ghent of a protection visa.
This is correct as a matter of form but it is beside point. Section 500(1)(c)
assumes that there can be decisions of the kinctided. Those decisions can
be identified as a species of decision made urtdeistt0l character test. It is
from this starting point — that therie a class of decision under the Act to which
s 500(1)(c) refers — that inconsistency betweesqpiteing PIC 4002 and the Act
as a whole is to be considered.

Second, the defendants submitted that, althoughctimtrary view may
have been available at the time of the first enaotrf what became s 500(1)(c),
the reference in s 36(2)(a) to "a non-citizen irstkalia to whom ... Australia has
protection obligations under the Refugees Convantas amended by the
Refugees Protocol" turns on Art 1 of the Conventaord not on Arts 32 and
33(2). Again, so much may be accepted. But oheer¢lationship between
ss 500(1)(c) and 501 is identified as it has beethése reasons, the observation
the defendants make is again beside the point.

Third, the defendants submitted that there candbdecision to refuse to
grant a protection visa relying on Art 32 becausat tArticle does not apply
unless the refugee is "lawfully in" the territory the relevant State and the
plaintiff, they submitted, is not. This submissi@ugjuires separate consideration.

Article 32 and "lawfully in" the territory

In the course of their arguments directed to #vgulness of the plaintiff's
detention (if, as they submitted, PIC 4002 is Jgligrescribed) the defendants
submitted that Art 32 could never found a decigmnefuse to grant a protection
visa because Art 32 applies only to refugees ldwialthe territory of the State
in question and an applicant for a protection vsaot lawfully in Australia.
Although not expressly deployed in connection witle argument about the
validity of prescribing PIC 4002, it is as well tonsider the point, if only
because, on its face, it was another and morecpkatiaspect of the defendants'
central argument that there can be no decisioreftse to grant a protection visa
relying on Art 32 or Art 33(2).
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217 The defendants pointed to decisions of the Supr€met of the United
Kingdont** and United States couttswhich, they said, demonstrate that, when
used in Art 32, the expression "lawfully in [th&|rritory” of a State should be
read as meaning that "the refugee has been grimaught to live in that State
under the domestic law of that State". It may bsuaned, for the purposes of
this case, that this is the better constructiohef expression. The defendants'
submissions fastened upon this construction ofekgression as denying the
possibility of a decision to refuse to grant a potibn visa relying on Art 32. On
that approach, there couteverbe a decision to refuse to grant a protection visa
relying on Art 32 because, by hypothesis, the ggalicant has no right to live in
Australia. That must be the hypothesis becausep#rson has a right to live in
Australia, there is no occasion for that persoseek a protection visa. And it is
not to be supposed that the Act, in its referetcedecisions relying on Art 32,
deals separately and only with protection visa iappts who hold some other
visa, like a bridging, student or tourist visa, rp@ting the person to remain in
Australia for a limited time or purpose. To rehd Act's references to decisions
relying on Art 32 as applying only to persons ddtthlass would have the Act's
operation depend upon the capricious happenstanadether the decision to
refuse a protection visa was made during the cayreh the relevant temporary
visa. But contrary to the defendants' submissiibig; no means follows that the
Act's references to a decision to refuse to grapradection visa relying on
Art 32 can be ignored or treated as a mistakemerde having no useful work to
do.

218 It is important to recognise that Art 32 has twtevant elements. First, it
refers to a refugee lawfully in the territory, lmécond, it specifies criteria that
must be satisfied before such a person may belegpelhe Act's references to
decisions "relying on" Art 32 must be read as dingcattention to theriteria
that are to be satisfied before a refugee may pelled. And those criteria may
then be engaged to yield a decision to refuse amtga protection visa by the
combined operation of ss 65 and 501 of the Acherhanner described earlier in
these reasons. Only this construction avoids tleular and capricious
application of the Act that would follow from fasiaeg, as the defendants did,
upon the first element of Art 32.

219 These are reasons enough to reject the defengdabtsission. It is to be
noted, however, that the context in which the Aefers to Art 32 also points

214 R (ST) v Secretary of State for the Home Departrfait2] 2 WLR 735 at 748
[33]; [2012] 3 All ER 1037 at 1052. See aRov Secretary of State for the Home
Department; Ex parte Bugdaycf©87] AC 514 at 526.

215 Kan Kam Lin v RinaldB61 F Supp 177 at 185-186 (1978him Ming v Marks
505 F 2d 1170 at 1172 (1974).
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firmly in the direction of understanding the Acthie referring to the second, and
not the first, element of Art 32. The Act refessArt 32 as a ground for refusing
to grant a protection visa. It thus assumes that Art 32 foaind a decision to
refuse to grant a protection visa. It also referthe Article in identifying which
decisions are to be subject to review by the Adstiative Appeals Tribunal.
There is an evident connection between that refereand the provision in
Art 32(2) that a refugee be "allowed to submit evice to clear himself, and to
appeal to and be represented for the purpose bedonpetent authority".

The reference in Art 32 to a refugee being "lalyfin" the territory of a
State has no bearing upon the present matter an thm construction of the
relevant provisions of the Act. An applicant fopmtection visa can have his or
her application for a protection visa refused mdyon Art 32. It is irrelevant to
the application of the Act whether, for the purmos# the Convention, the
applicant is or is not "lawfully in" Australia.

Conclusion and answers

The defendants' submissions that there can beenision to refuse to
grant a protection visa relying on either Art 32Aut 33(2) should be rejected.
Section 500(1)(c) can and should be construed asidhaseful work to do. It
follows that the prescription by cl 866.225(a) afh&d 2 to the Regulations of
PIC 4002 as a criterion for the grant of a protettrisa is not valid. Its making
Is inconsistent with the express provisions of ket and s 31(3) does not
authorise the specification of a criterion incotesis with the Act. No party
suggested that PIC 4002 could be read down.

This Court has pointed out, more than éifgehat the text and structure
of the Act proceed on the basis that the Act ersaBlastralia to respond to the
international obligations that Australia undertogken it acceded to the
Convention. The construction of the Act that hagrbidentified is consistent
with those obligations. But it will be observedaththe reasons given for
adopting that construction stem almost entirelyfraonsideration of the text and
structure of the Act and do not direct particult#emtion to the content of the
international obligations Australia has under then@ntion. Something more
should be said, however, about two aspects of #neg' arguments about the
operation of the Act and the Convention.

The plaintiff placed the notion of "protection mations” and s 36 at the
forefront of his argument. Though expressed irumlmer of different ways, a

216 NAGV (2005) 222 CLR 161 at 178-180 [54]-[59Dffshore Processing Case
(2010) 243 CLR 319 at 339 [27Malaysian Declaration Cas€2011) 244 CLR
144 at 189 [9Q]
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constant thread in many of the submissions advanoeblehalf of the plaintiff
was that, having been found to be a refugee, l@epsrson to whom Australia
owes protection obligations and he cannot be rechdrem Australia otherwise
than in accordance with Arts 32 and 33(2) of the@mtion. Expressed in this
way, not only is the argument too broad, it doelsemmage, as it must, with the
text of the Act.

The defendants, on the other hand, sought to tihea€ourt's decisions in
Plaintiff M61/2010E v The Commonweali®ffshore Processing Cag¥ and
Plaintiff M70/2011 v Minister for Immigration and it2enship (Malaysian
Declaration Casf™® as establishing that the Act permits and requesgsulsion
from Australia of a person found to be a refugeendver the expulsion would
not breach Australia’'s international obligation§.his argument appeared to
proceed from the premise that the Act should besttoed by first construing the
Convention and then reading the Act as if it gigéiect to that construction. As
noted earlier in these reasons, this inverts tlpgarorder of enquiry. The Act
should be construed in the light of its recognitafrand references to Australia's
international obligations but it is the Act andtiégt which controls.

The decisions that have been made to refuse tot ghe plaintiff a
protection visa have applied a criterion that wasvalidly made and it follows
that the plaintiff's application for a protectionsa has not validly been
determined. Because that is so, he may lawfullgdtained for the purposes of
the determination of his application for a protectvisa. If that application were
to be refused relying on either Art 32 or Art 33(Bgcause the Minister or the
Minister's delegate decided that the plaintiff issk to Australia's security, the
plaintiff would be entitled (unless s 502(1) weoeapply) to seek review of that
decision by the Administrative Appeals Tribunal.

Other questions that were canvassed in the cafrgggument are not
reached. Whether ASIO failed to accord the pl#ingrocedural fairness in
making its security assessment need not be coesideiThe prescription of
PIC 4002 as a criterion for the grant of a protecttvisa being invalid, the
assessment that was made does not affect theifflsinghts or interests. No
question now arises about whether the plaintiff neayfully be detained for the
purposes of his removal. It follows that the arguits advanced by the parties
about overruling or distinguishing the decision AkKateb v Godwift® and
about the constitutional limits of the power toaletunlawful non-citizens need
not be examined.

217 (2010) 243 CLR 319
218 (2011) 244 CLR 144.

219 (2004) 219 CLR 562; [2004] HCA 37.
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The questions asked by the parties and refernreddiosideration by the
Full Court should be answered as follows:

Question 1

In furnishing the 2012 assessment, did the Firdeaant fail to comply
with the requirements of procedural fairness?

Answer

It is not necessary to answer this question.

Question 2

Does s 198 of th#ligration Act 1958 (Cth) authorise the removal of the
Plaintiff, being a non-citizen:

2.1 to whom Australia owes protection obligatiomsler the Refugees
Convention as amended by the Refugees Protocol; and

2.2 whom ASIO has assessed poses a direct or éhdisk to security;

to a country where he does not have a well-fouridadof persecution for
the purposes of Article 1A of the Refugees Conwenéis amended by the
Refugees Protocol?

Answer
It is not necessary to answer this question.
Question 2A should be amended to read:

If the plaintiff's application for a protection wss refused by reason of the
plaintiff's failure to satisfy public interest aiion 4002 within the
meaning of clause 866.225 of Schedule 2 of the dign Regulations
1994, is that clause to that extent ultra vires plogver conferred by
section 31(3) of th#ligration Act1958 (Cth) and invalid?

and answered

The prescription of public interest criterion 4082 a criterion for the
grant of a protection visa is beyond the power eoefl by s 31(3) of the
Act and is invalid.

Question 3
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Do ss 189 and 196 of thMligration Act 1958 (Cth) authorise the
Plaintiff's detention?

Answer

The plaintiff is validly detained for the purposesthe determination of
his application for a protection visa.

Question 4
Who should pay the costs of the special case?
Answer

The defendants.
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HEYDON J. During oral argument iAl-Kateb v Godwin McHugh J asked
counsel for the appelladt "How can you claim a right of release into the
country when you have no legal right to be hereMost of the plaintiff's
arguments in this case were directed to that patiegr question. The plaintiff
denied its premise, and denied the answer whiclyukstion expected.

The factual background

The plaintiff is a national of Sri Lanka. He bagajourney by boat from
Indonesia with other persons wishing to claim asyio Australia. The boat was
intercepted. The plaintiff was transferred to &dgon centre in Indonesia. In
December 2009, he entered Australia at Christmlasdspursuant to a special
purpose visa. That visa expired 50 minutes afteatrival. The plaintiff has not
since possessed a visa. He has not been "imnagrekeared". When his visa
expired he was detained pursuant to s 189(3) oMigeation Act 1958 (Cth)
("the Act")?®. That was because he was known or reasonablgsiesbto be an
unlawful non-citizen in an excised offshore planamely Christmas Islafd.
The plaintiff has since been transferred to a detercentre on the Australian
mainland. There he is detained pursuant to ss1)&8(d 196(1) of the A&
That is because he is known or reasonably suspécté@ an unlawful non-
citizen in the migration zone (that is, in a pdrtAoistralia other than an excised
offshore placef”.

In 2009, the Australian Security Intelligence Qmgation ("ASIO") made
an adverse security assessment of the plaintiffe('2009 assessment"). The
2009 assessment was that the plaintiff was direotlyindirectly a risk to
Australia's security within the meaning of s 4 dfe tAustralian Security
Intelligence Organisation Act979 (Cth) ("the ASIO Act®*°. ASIO forwarded
this adverse security assessment to the Departroéntmmigration and
Citizenship.

220 (2004) 219 CLR 562 at 565; [2004] HCA 37.
221 See above at [152] n 173.

222 Migration Act 1958 (Cth), ss 5(1) (definition of "excised offshglace”) and 14
(definition of "unlawful non-citizen").

223 See above at [177].
224 Migration Act1958 (Cth), s 5(1) (definition of "migration zone"

225 See above at [203].
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A delegate of the Minister for Immigration andiganship then refused to
grant the plaintiff a protection visa. That refuseas based on public interest
criterion 4002 in Sched 4 of the Migration Reguas 1994 (Cth) ("the
Regulations™). Public interest criterion 4002 is:

“The applicant is not assessed by [ASIO] to beatliyeor indirectly a risk
to security, within the meaning of section 4 of fASIO Act]."

As the plaintiff did not satisfy this criterion,dldelegate found that the plaintiff
did not meet the requirements of cl 866.225(a) cfefl 2 of the Regulations.
Under that clause, an applicant cannot be grantptbiction visa unless the
applicant satisfies public interest criteria 400002 and 4003A.

However, the delegate found that the plaintiff laadell-founded fear of
persecution in Sri Lanka by reason of his racethrdolitical opinions imputed
to him. The delegate also found that were thenpfaito return to Sri Lanka
there was a real chance that he would be persebytbéing abducted, tortured
or killed. The Refugee Review Tribunal affirmee tthelegate's decision.

The plaintiff has no right to enter and remairamy country (other than
Sri Lanka). He thus has no right to enter and rermaany safe third country
within the meaning of s 91D of the Act.

The plaintiff was dissatisfied with the intervietnat led to the 2009
assessment. In 2011, ASIO officers interviewedplaentiff for the purpose of
making a new security assessment. The plainidi'gyer was present. On
9 May 2012, the Director-General of Security iss@eather adverse security
assessment ("the 2012 assessment”). On the sameA8&O furnished the
Department of Immigration and Citizenship with itThe 2012 assessment
concluded that the plaintiff was directly or inditly a risk to security within the
meaning of s 4 of the ASIO Act. In consequence,gdlaintiff remained unable
to satisfy public interest criterion 4002 and cl6@®5(a) of Sched 2 of the
Regulations.

The plaintiff concedes that he is being detairedte purpose of removal
from Australia. The Department of Immigration aitizenship does not intend
to remove the plaintiff to Sri Lanka. The Commoaitle Executive has made
efforts to find a safe third country to which thlaiptiff can be removed. Some
efforts have not succeeded. The success of otkemains in suspense. The
Executive plans to continue those efforts.

The controversy in outline

The defendants — the Director-General of Secuttitg; Officer in Charge,
Melbourne Immigration Transit Accommodation; theci®¢ary, Department of
Immigration and Citizenship; the Minister for Immagion and Citizenship; and
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the Commonwealth of Australia — will be referred ¢ollectively as "the
Commonwealth".

The Commonwealth advanced two key arguments. fireewas that
s 198(2) of the Act creates a duty to "remove"gdlantiff "as soon as reasonably
practicable” because he is an "unlawful non-citizehthe kind described in
s 198(2¥°. Although Australia owes him protection obligaisp he is an
unlawful non-citizen because he has been refusesafor failure to satisfy
public interest criterion 4002. The second was $h&96(1) makes it lawful to
keep the plaintiff in immigration detention unt@moval can be effected under s
198(27%.

Under the refining pressure of oral debate, trenpff's attack on the
Commonwealth's position came to rest on four argusne

The first argument was that ASIO's decision taéss second adverse
security assessment had been vitiated by a faitareaccord the plaintiff
procedural fairness. He submitted that the ctitissues on which the decision
turned had not been put to him during his interweitih the ASIO officers.

The second argument was that s 198(2) does ndy &pghe plaintiff.

The Minister's delegate and the Refugee Reviewuhab concluded that the
plaintiff had a well-founded fear of persecutiom goConvention reason. Hence
Australia owes him protection obligations under @envention Relating to the
Status of Refugees and the Protocol Relating toStatus of Refugees ("the
Convention"), as embodied in the Act. The plaintifibmitted that s 198(2)
should be read down to "facilitate and reflect" thalka's Convention obligations
as embodied in the Act. If s 198(2) is read dowthat way, he argued, it does
not apply to him. The plaintiff submitted that base he is owed protection
obligations he cannot be removed from Australiaspant to s 198(2).
Accordingly, the Commonwealth cannot expel him fmn-compliance with
public interest criterion 4002 unless it compliggwthe procedure established by
s 500(1)(c) of the Act.

The third argument was put in the alternativeh $econd. If the second
submission were wrong, the plaintiff submitted that could not be removed
from Australia for non-satisfaction of public inést criterion 4002 because that
criterion is ultra vires the Act. If either thecemd or the third arguments
succeeded, the plaintiff submitted that his comthdetention is unlawful. The
plaintiff is detained under s 196(1) so as to ematlk removal pursuant to

226 See above at [177].

227 See above at [177].
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s 198(2). In the plaintiff's submission, if the tAconfers no power to remove
him, his detention has no statutory basis.

In the event that the first three arguments faited plaintiff put a fourth
argument. It was that it could be inferred frone tfailed efforts of the
Department of Immigration and Citizenship to remdvien that it was not
reasonably practicable to do so. His continueckrdain would therefore be
detention for an unlimited period. The plaintitflenitted that this is unlawful.
This argument depended on distinguishing or ovieguAl-Kateb v Godwiff®,

It IS convenient to deal with these issues in thraker. Each should be
resolved in favour of the Commonwealth.

Question 1 in the Further Amended Special Casecanlural fairness

Question 1 in the Further Amended Special Case"is:furnishing the
2012 assessment, did the First Defendant fail topdp with the requirements of
procedural fairness?"

The first defendant, the Director-General of Siéguswore an affidavit in
these proceedings. In that affidavit he said:

"Based on ASIO's investigations, | assessed tlegpldantiff:

a. was a voluntary and active member of the Lib@emafigers of
Tamil Eelam (LTTE) Intelligence Wing from 1996-199@ith
responsibilities including identifying Sri Lankan riAy
collaborators, which he was aware likely led to raxidicial
killings, and maintained further involvement in ahligence
activities on behalf of the LTTE from 1999-2006;

b. deliberately withheld information regarding hactivities of
security concern and provided mendacious informatinmoughout
the security assessment process in order to cosuehlactivities;
and

C. remains supportive of the LTTE and its use ofence to achieve
its political objectives, and will likely continu® support LTTE
activities of security concern in and from Austaali

The affidavit continues: "l assessed the plaintifbe directly or indirectly a risk
to Australia’'s security, within the meaning of sacd of the ASIO Act.”

228 (2004) 219 CLR 562.
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Like the 2009 assessment, the 2012 assessmemrdctdugsplaintiff not to
satisfy public interest criterion 4002. It thusdha dramatic effect on the
plaintiff's liberty. For that reason, the Commoumitle conceded that ASIO owed
the plaintiff an obligation of procedural fairness the making of the 2012
assessment. The question in these proceedingbather that obligation was
breached.

The plaintiff's written submissions centred on entention that the
obligation was breached because the ASIO officeiited to disclose the
following allegations:

“(@) that the plaintiff maintained further involvemt with LTTE
Intelligence activities from 1999-2006;

(b)  that the plaintiff remains supportive of theTH's use of violence
to achieve political objectives; and

(c) that the plaintiff is likely to continue to soqrt the LTTE activities
of security concern in and from Australia.”

The plaintiff submitted that the ASIO officers naikenly assumed that he bore
the "evidentiary onus" of satisfying them that haswnot a threat to national

security. This, according to the plaintiff, causkd ASIO officers not to put the

three allegations to him.

In oral argument, the plaintiff did not press liaim that procedural
fairness was denied in relation to pars (a) andafbjhe Director-General's
affidavit. There was in truth copious questionargthose subjects. The plaintiff
was asked whether he was a voluntary and active beernf the LTTE
Intelligence Wing from 1996 to 1999. He was askéether his responsibilities
included identifying Sri Lankan Army collaboratorgle was asked whether he
was aware that his identifications of Sri Lankamércollaborators had probably
led to extrajudicial kilings. He was asked whetlhee maintained further
involvement in intelligence activities on behalftok LTTE from 1999 to 2006.
He was asked whether he had deliberately withh&fldrmation regarding his
activities of security concern during the intervietde was asked whether he had
provided mendacious information during the interwieHe was asked whether
his purpose in withholding information and provigimendacious information
was to conceal his activities with the LTTE.

In oral argument, counsel for the plaintiff acegpthat the only important
matter which the ASIO officers had not raised with plaintiff was the material
in par (c) of the quotation from the Director-Gealar affidavit set out above.
Paragraph (c) related to the extent to which tlaenpff remained supportive of
LTTE violence.
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The plaintiff accepted that national security c¢daestions might
legitimately result in ASIO officers not fully rarsy matters with a person in his
positiort®.  But he submitted that there was no evidence rihtibnal security
considerations had been applied to this effectdrcase.

There is a concrete difficulty in the plaintiff@sition. Counsel for the
plaintiff submitted that if the allegation in par) (had been put to him, he might
have disputed its truth. He might have said thatwas not [sic] and would not
continue to support the activities in Australiaattithings had fundamentally
changed in Sri Lanka, that the context was fundaatigrdifferent in the context
of the civil war which had now finished and that andifferent environment
things were completely different, including the ldisdment of the LTTE."
There was no evidence before the Court to thiceffélo agreed fact supported
the submission. The debate thus took on an abstrac

The interview was largely directed to the plaitdifdealings with the
LTTE. The plaintiff was accompanied by his lawyeFhe interview ran from
9.30am to 2.35pm. There were three breaks in ribkerview — from 10.35-
10.45am, 12.00-12.15pm and 1.15-1.40pm. The ffflacduld have consulted
her during those breaks. The plaintiff was offeadoreak at any time he desired.
The plaintiff was given a number of opportunities éxplain obscurities, or
inconsistencies between what he was saying and twhdiad said on earlier
occasions or earlier in the interview. One intewer told the plaintiff: "I would
like to understand your activities and your invohent with the LTTE, this is
your opportunity to talk, to tell us about that aedtell us what you think we
should know about that." A full answer to thatuest would have dealt not only
with the plaintiff's past activities, but also withs present relationship with the
LTTE. The interviewers repeatedly made it plaiatth was incumbent on the
plaintiff to answer their questions fully and hotyes They also made it plain
that they did not believe the plaintiff's assersidhat he had been pressed into
service with the LTTE and that he had not suppoited The interviewers
identified reasons for their disbelief — for exampihconsistencies and belated
explanations. The plaintiff was thus on noticet this account of involuntary
service with the LTTE was not being accepted. Thetrary of involuntary
service is voluntary service. In the circumstantes interviewers' statements of
disbelief in the plaintiff's claim of involuntaryessice were not to be understood
as assertions that their minds were in a stateagtal equipoise. They were to
be understood as assertions that the interviewers inferring voluntary service.

229 The ASIO Act owes its origins to the Reports oRayal Commission presided
over by Mr Justice Hope. Section 36(b) of the ARQ reflects the observation
of the Commission's Second Report at [134]: "Telewstandable desire of
individuals to have all the rules of natural just&pplied to security appeals must
be denied to some extent, unfortunate though thig le."
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It is highly unlikely that the plaintiff's positowould be different if the
interviewers had stated the par (c) allegation sad: "We may reach that
conclusion. What do you say to that?" That qoestvould have rested on the
premise that the plaintiff had once supported tAHe'E.  The plaintiff had
persistently denied that premise. There was nigatdn on the interviewers to
ask the plaintiff: "We know you deny ever havingpported the LTTE. But in
case we disbelieve you on that and believe thatdy@support the LTTE in the
past, do you remain supportive?" The Commonweaitinectly submitted that
questioning of that kind would have been "futilé'Utterly pointless" and
“farcical”". It follows that the interviewers didthin substance deny the plaintiff
procedural fairness in the manner alleged.

Question 2 in the Further Amended Special Casees do 198 authorise the
plaintiff's removal?

Question 2 is:

"Does s 198 of the [Act] authorise the removal led Plaintiff, being a
non-citizen:

2.1 to whom Australia owes protection obligationsder the
[Convention]; and

2.2 whom ASIO has assessed poses a direct or ehdisk to security;

to a country where he does not have a well-fouridadof persecution for
the purposes of Article 1A of the [Convention]?"

This question assumes that public interest coted002 is valid. If
question 2 were answered "Yes", question 2A aridesoncerns the validity of
public interest criterion 4002.

The relevant Articles of the Conventioiis useful at the outset to set out
the three Articles of the Convention which are vald to this question. Article
1F provides:

“The provisions of this Convention shall not appdyany person with
respect to whom there are serious reasons foraemsgy that:

(@) he has committed a crime against peace, a Waecor a crime
against humanity, as defined in the internationatfruments drawn
up to make provision in respect of such crimes;

(b)  he has committed a serious non-political cronéside the country
of refuge prior to his admission to that countryaagfugee;
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(c) he has been guilty of acts contrary to the pseg and principles of
the United Nations."

Article 32 provides:

"1l.  The Contracting States shall not expel a reduigevfully in their
territory save on grounds of national security bl order.

2. The expulsion of such a refugee shall be onlpunsuance of a
decision reached in accordance with due procedavaf Except
where compelling reasons of national security otiss require,
the refugee shall be allowed to submit evidencel¢éar himself,
and to appeal to and be represented for the purpedere
competent authority or a person or persons spgaatignated by
the competent authority.

3. The Contracting States shall allow such a refugereasonable
period within which to seek legal admission inte#uer country.
The Contracting States reserve the right to apphind that period
such internal measures as they may deem necessary."

And Art 33 provides:

"1l. No Contracting State shall expel or returnf@uéer’) a refugee in
any manner whatsoever to the frontiers of tere®rvhere his life
or freedom would be threatened on account of hse,reeligion,
nationality, membership of a particular social groor political
opinion.

2. The benefit of the present provision may notyéner, be claimed
by a refugee whom there are reasonable groundedarding as a
danger to the security of the country in which $ieor who, having
been convicted by a final judgment of a particylagrious crime,
constitutes a danger to the community of that aguht

257 The plaintiff's case. The plaintiff's case relied on the finding of the
delegate and of the Refugee Review Tribunal thatvhe a "refugee"” within
Art 1A(2) of the Convention. That is, their findgirwvas that he was a person
who:

"owing to well-founded fear of being persecuted feasons of race,
religion, nationality, membership of a particulacsl group or political
opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the protion of that country".
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Because of that finding, the plaintiff satisfiec tbriterion for a protection visa
stated in s 36(2)(a) of the A& namely that the Minister be satisfied that
Australia has "protection obligations" under then@ntion in respect of him.

The plaintiff pointed out that s 500(1) of the Autkes special provision
for review of certain decisions by the Administvati Appeals Tribunal
("the AAT"):

"(1) Applications may be made to the [AAT] for rew of:

(b)  decisions of a delegate of the Minister urssation 501; or

(c) a decision to refuse to grant a protectiom v to cancel a
protection visa, relying on one or more of the daling
Articles of the ... Convention, namely, Article 1B2 or
33(2)".

The plaintiff argued that s 198 is directed omy'inlawful non-citizens".
An "unlawful non-citizen" is a non-citizen in theigration zone who does not
hold a visa: s 14 of the Act. He argued that isqe cannot be both a person to
whom Australia owes protection obligations unde36$2)(a) and an unlawful
non-citizen within the meaning of s 1hlessa decision under the Act to refuse
to grant or to cancel a protection visa has beettem#&le contended that the only
Articles in the Convention permitting expulsion pérsons to whom Australia
owes protection obligations are Arts 32 and 33(Be argued that s 500(1)(c)
creates a special regime that applies to decidgmmsfuse or cancel protection
visas in reliance on those Articles.

In the plaintiff's submission, if the route tr&ab00(1)(c) provides for is
employed, a person to whom Australia owes proteaigigations can validly be
removed under s 198. But if it is not employee@yréhis no power to remove the
person. In short, the plaintiff submitted that general power of removal under
s 198(2) is not triggered by a decision to refuggaection visa to an unlawful
non-citizen to whom Australia owes protection oatigns without going through
the special kind of process and review that s 500 Ttontemplates. He argued
that the decision refusing to grant him a protecttsa on the ground of non-
compliance with public interest criterion 4002 wast a decision "relying on"
Arts 32 or 33(2). The Minister's delegate made televant findings. The first
was that Art 1F had no application. The second thas the 2009 assessment
was not of itself sufficient to bring Art 33(2) oplay. The Refugee Review
Tribunal accepted both these findings as corré@tte Commonwealth expressly

230 See below at [264].
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accepted that the second finding was correct. plamtiff argued that in the
absence of a decision "relying on" Arts 32 or 3362198 does not apply.

The distinction between refugee status and thélement to a visa.The
Commonwealth correctly submitted that the plaitgtifrgument was afflicted by
a fatal flaw. The argument did not deal with actaldistinction between two
states of affairs. The first state of affairs igp@son's well-founded fear of
persecution within the meaning of Art 1A(2). Thexend state of affairs is the
entitlement of that person to a visa permittingdesce in Australia. The first
state of affairs gives the person refugee statnd,feom it there flow various
obligations which Australia owes to other partiesthe Convention. Two of
these are the obligations that Arts 32 and 33 ef@onvention create. But it
does not follow from the first state of affairs, foom Australia's international
obligations to the other parties to the Conventibiat the relevant person has
any entitlement to a visa. That person's entitlgne a visa depends on the Act
alone. In the absence of legislation, the Conweankias no effect on the rights
and duties of individuals or of the CommonwealtldemAustralian municipal
law.

The plaintiff relied on statements in this Couratt the Act proceeds on
the assumption that Australia has protection obbga to individuals. He also
relied on statements in this Court that the Acttams an elaborate and
interconnected set of provisions directed to meetthose obligations, in
particular, by not returning those individuals tountries in relation to which
they have a well-founded fear of persecution fa€anvention reaséit. The
plaintiff submitted that the Act should be consttue a way that facilitates
Australia's compliance with its Convention obligais, to the extent that the text
and context of the relevant provisions pefthit

Those submissions may be accepted for the purpioiee proceedings.
However, the legislature may well decide not topdbe whole of a treaty that
the Executive has entered. "[T]he purposes ofm@atgonal instruments are not
necessarily to be pursued at all co$ts."The purpose of an instrument may
instead be pursued in a limited way, reflecting éiceommodation of differing
viewpoints, the desire for limited achievement bjectives, or the constraints

231 The plaintiff relied orPlaintiff M61/2010E v The Commonwea({2010) 243 CLR
319 at 339 [27]; [2010] HCA 41PRlaintiff M70/2011 v Minister for Immigration
and Citizenshig2011) 244 CLR 144 at 174 [44] and 189 [90]; [20HQA 32.

232 The plaintiff relied onPlaintiff M70/2011 v Minister for Immigration and
Citizenship(2011) 244 CLR 144 at 192 [98].

233 Western Australia v War(2002) 213 CLR 1 at 283 n 833 per Callinan J; 400
HCA 28.
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imposed by limited resource$” The authorities which the plaintiff relied on
did not state that the Act gives effect to the whof the Convention. It is
notorious that it does not. The relevant quessamhat the Act provides, not the
Convention.

The visa regime under the AdtVhat regime, then, does the Act create in
relation to visas? Section 4(1) of the Act prosgide

"The object of this Act is to regulate, in the pal interest, the coming
into, and presence in, Australia of non-citizens."

Section 4(2) provides:

"To advance its object, this Act provides for viggsmitting non-citizens
to enter or remain in Australia and the Parliametgnds that this Act be
the only source of the right of non-citizens toeswer [sic] or remain."

The visa category that is relevant to the plainti$§f protection visas.
Section 36(2) relevantly provides:

"A criterion for a protection visa is that the applicant for ¥ is:

(&) a non-citizen in Australia to whom the Ministey satisfied
Australia has protection obligations under the Canvention®.
(emphasis added)

Hence the existence of protection obligations oa part of Australia is a
necessary but not a sufficient condition for thengrof a protection visa.
Section 31(3) provides:
“The regulations may prescribe criteria for a visavisas of a specified
class (which, without limiting the generality ofigsrsubsection, may be a
class provided for by section ... 36 ...)."
Section 65(1) provides:
"After considering a valid application for a visae Minister:
(a) Iif satisfied that:

(1) the health criteria for it (if any) have beeatisfied; and

234 Applicant A v Minister for Immigration and Ethnidféirs (1997) 190 CLR 225 at
248 per Dawson J; [1997] HCA 4.
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(i)  the other criteria for it prescribed by thisctAor the
regulations have been satisfied; and

(i)  the grant of the visa is not prevented bytget40 ..., 500A
..., 501 ... or any other provision of this Actairany other
law of the Commonwealth; and

(iv) any amount of visa application charge payableslation to
the application has been paid;

is to grant the visa; or
(b) if not so satisfied, is to refuse to grant visa."

The criteria the Regulations prescribe will be Ifk¢éo extend beyond the
criterion of being a person to whom Australia hastgction obligations.
Otherwise the grant by s 31(3) of regulation-makipgwer in relation to
protection visas would be pointless.

The s 31(3) regulation-making power was used ttmduce regulations at
the same time as thdigration Reform Actl992 (Cth) came into force in 1994.
Those regulations listed various criteria of whibk Minister had to be satisfied
when making the decision to grant a visa. The fofnthose criteria has often
changed, but their substance survives. One aitevias that the applicant was a
person to whom Australia owed protection obligatiamder the Convention:
Migration Regulations 1994, Sched 2, cl 866.221.nother was that a
Commonwealth medical officer had examined the appli cl 866.223.
Another was that the applicant had undergone atckeay examination:
cl 866.224. Another was that the grant of the \eain the national interest:
cl 866.226. And another was that the applicansfad public interest criteria
4001-4004: cl 866.225.

Public interest criterion 4001 required satisfactihat nothing in s 501 of
the Act (the character test) justified a decisiorrdéfuse to grant a visa. Public
interest criterion 4002 was not then identical t® present ford?® but it also
related to security. Public interest criterion 30felated to persons whose
presence in Australia would prejudice foreign relat. And public interest
criterion 4004 related to indebtedness to the Conwealth. None of these
public interest criteria related or relate to wheetthe applicant was or is owed
protection obligations. And none relate in terrmsamhether the applicant falls

235 For its present form, see above at [231]. ligioal form was: "The applicant is
not assessed by the competent Australian autretitidoe directly or indirectly a
risk to Australian national security."”
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within Arts 1F, 32 or 33 of the Convention, savattthere is an overlap between
those Articles and parts of the characteriest

The regulations just described go to the quesiiomhether the applicant
Is to receive a visa. They do not go to the qoastf Australia's compliance
with its international obligations.

Whatever international obligations Australia owedother parties to the
Convention in respect of the plaintiff, the plaihtiad no entitlement to remain
in Australia without a visa. The Commonwealth ectly contended that one
criterion referred to in s 65(1)(a)(ii) was the WNter's satisfaction that
cl 866.225(a) of Sched 2 of the Regulations, re&tl wublic interest criterion
4002 of Sched 4 of the Regulations, was met. Thmigf did not meet that
criterion. The Minister refused to grant him aavisSince the plaintiff had no
visa, the Act imposes a duty under s 189(1) toiddtan. It imposes a duty
under s 196 to keep him in detention until he moeed, deported or granted a
visa. And it imposes a duty under s 198 to remioive as soon as reasonably
practicable.

Sections 31(3), 36(2) and 65(1) of the Act all lamlinterparts in the
Migration Reform Actil992 (Cth). So did the other provisions cenwahis case
— ss 189, 196 and 198 of the Act. The scheme tpegesions create is
exhaustive in that it leaves no room for an unldwion-citizen — a non-citizen
without a visa — to be entitled to remain. Theaawdtive character of the scheme
is supported by many parts of the Explanatory Memdum to the Migration
Reform Bill 1992. Those parts can be summarisedhm following two
passages. The first states that the "generalipl&icof the legislation was "that
the visa should be the basis of a non-citizen'dtrip remain in Australia
lawfully."?*" The second passage states that the aim of tislalémn was "to
simplify the removal process so that all personswifully in Australia will be
subject to removal from the countr§® In Al-Kateb v Godwinthe scheme so

236 The extent of the overlap depends on the natltkeoapplicant's criminal record
and on s 501(6)(d)(v) of the Act. See below atl]30 In some respects,
s 501(6)(d)(v) may be wider than Arts 32 and 33;abise it refers not only to a
danger to the Australian community, but to dangea tsegment” of it. This may
contrast with "national security or public ordeAr{ 32(1)) or "a danger to the
security of the country ... or ... a danger to ttmenmunity of that country”
(Art 33(2)).

237 Australia, House of Representatives, MigrationfoRa Bill 1992, Migration
(Delayed Visa Applications) Tax Bill 1992, Explaogt Memorandunat 18 [27].

238 Australia, House of Representatives, MigrationfoRa Bill 1992, Migration
(Delayed Visa Applications) Tax Bill 1992, Explaoat Memorandum at 10 [55].
(Footnote continues on next page)
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created was described as effecting "a radical ai&fidgn Australia's approach to
asylum seekers. That change was summariseéfhus

"These provisions for the mandatory detention ofawful non-
citizens applied regardless of whether the persmterned was seeking
permission to remain in Australia (whether as aigeé or otherwise).
They applied even if the person concerned had edtéwustralia with
permission but that permission had later terminateflll who did not
have a valid permission to enter and remain in valist were ‘unlawful
non-citizens' and were to be detained." (emplagied)

The plaintiff's argument that some unlawful nonzeihs cannot lawfully be
detained or removed would leave a hole in the wintuscheme. Yet the
Explanatory Memorandum explained that the schemelyed that possibility.

270 One problem for the plaintiff is that he could nmiint to a specified
statutory exception creating a hole of that kindhis favour. Another problem
for the plaintiff is that the Act requires him tave a visa. That in turn calls on
him to satisfy all necessary criteria for the graha visa. Satisfaction of one of
them, the s 36(2) criterion, is not enough. Adlproblem lies in dicta that even
if a non-citizen is found to be a refugee, remafahat person under s 198(2) is
possible provided, as the Commonwealth concedets 82 and 33(2) are
complied withF*.

271 The High Court authoritiesThe Commonwealth submitted that it is one
thing to meet the definition of "refugee” in Art (A of the Convention, but it is
another thing to be received as a refugee by § pathe Convention. There is
ample authority in this Court and in the Federali€of Australia to support that
submission.

See also at 2 [8], 3 [12], 4 [15]-[18], 9 [48], I®1] and 18 [25]. Two other parts
are quoted iNNAGV and NAGW of 2002 v Minister for Immigrationdan
Multicultural and Indigenous Affair2005) 222 CLR 161 at 175-176 [40]; [2005]
HCA 6. That case traces the history of how refugfaéus was determined, from
the pre-1980 position to the present position witiame into effect in 1994: see at
174-176 [35]-[41].

239 (2004) 219 CLR 562 at 633 [204] per Hayne J.
240 (2004) 219 CLR 562 at 633-634 [207].

241 Plaintiff M70/2011 v Minister for Immigration andit2enship(2011) 244 CLR
144 at 178 [54], 189 [89], 190 [91] and 190-191][94
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272 This Court has described the position before tbevéntion was made as
follows. In Minister for Immigration and Multicultural Affairsy lbrahim
Gummow J (with whom Gleeson CJ and Hayne J agssedf*

“[1]t has long been recognised that, accordingust@mary international
law, the right of asylum is a right of States, mdtthe individual; no
individual, including those seeking asylum, mayeaisa right to enter the
territory of a State of which that individual is tha national. The
proposition that every State has competence toatgthe admission of
aliens at will was applied in Australian municigalv from the earliest
days of this Court?*®

273 Gummow J described the position in relation to thenvention in
Applicant A v Minister for Immigration and Ethnicfférs. That oft-cited
analysis has never been doubted in this Courtsait#*: "[D]ecisions to admit
persons as refugees to the territory of membeestate left to those states.”
Gummow J then pointed out that this state of affavas accepted in
recommendation D of the Final Act of the United iNias Conference at Geneva
in 1951. That Conference agreed on the Convenfrecommendation D stated:

"Governments continue to receive refugees in themintories and that
they act in concert in a true spirit of internaibnooperation in order that
these refugees may find asylum and the possilofitgsettlement.”

This was not a recommendation that refugees neatdgséiad asylum and
resettlement in the territories in which they a@eeived. Gummow J approved
the following statement of Lord Mustill ifi v Home Secretafy:

“[A]lthough it is easy to assume that the appellaviokes a 'right of
asylum’, no such right exists. Neither under magional nor English
municipal law does a fugitive have any direct rigbtinsist on being
received by a country of refuge. Subject only taldications created by
statute this country is entirely free to decide,aasnatter of executive
discretion, what foreigners it allows to remainhaitits boundaries."

242 (2000) 204 CLR 1 at 45 [137]; [2000] HCA 55. Stethe same effed§AGV and
NAGW of 2002 v Minister for Immigration and Multicwal and Indigenous
Affairs (2005) 222 CLR 161 at 169 [14].

243 Robtelmes v Brenaf1906) 4 CLR 395; [1906] HCA 58.

244 (1997) 190 CLR 225 at 273 citigale v Haitian Centers Counctl09 US 155
(1993) andrl' v Home Secretarfl 996] AC 742.

245 [1996] AC 742 at 754: see (1997) 190 CLR 22878-274.
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The last sentence demonstrates the need to inghia¢ restraint on executive
discretion the Act creates. Gummow J contiritfed

"The Convention resolves in a limited fashion thesion between
humanitarian concerns for the individual and thapezt of state
sovereignty which is concerned with exclusion ofrgfioy non-citizens,
'[e]very society [possessing] the undoubted rightiétermine who shall
compose its membef&'"

Gummow J then quoted with approval the following@tvation of Lord Goff of
Chieveley and Lord Hoffmaniff:

"Refugee status is thus far from being an inteomati passport which
entitles the bearer to demand entry without lethordrance into the
territory of any contracting state. It is alwayssttus relative to a
particular country or countries."

And Gummow J quoted the following remarks of a canmtor with
approvat®:

“[The] framers [of the Convention] sought to gudind sovereign right to
determine who should be allowed to enter a Sta&istory and the
instrument was designed to deal with refugees @yraa third States'
territories as a result of World War Il and itsemfbath. The Convention
only obliges State parties to guarantem-refoulemenbr non return to
the place of persecution. It does not guarantgtuasin the sense of
permanent residence or full membership of the comiyunor does it
guarantee admission to potential countries of asylu Rather, the
Convention establishes a regime of temporary erimt protection.”

Thus the Convention does not detract "from thétrigf a Contracting
State to determine who should be allowed to etgeeiritory.™® In Australian

246 (1997) 190 CLR 225 at 274.
247 Robtelmes v Brenaf1906) 4 CLR 395 at 413.

248 Nguyen Tuan Cuong v Director of Immigratid®97] 1 WLR 68 at 79: see (1997)
190 CLR 225 at 274.

249 Mathew, "Sovereignty and the Right to Seek Asyluifhe Case of Cambodian
Asylum-Seekers in Australia”, (1994) ¥ustralian Year Book of International
Law 35 at 54-55: see (1997) 190 CLR 225 at 274.
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law, "absent some authority conferred by statutens have no right to enter or
reside in Australig®. The relevant statute is the Act. It control&gby a visa
regime. Section 65 regulates the grant of visaeaction 65 creates requirements
additional to refugee status before a person cagrbeted a protection visa.
Recognition by a delegate of the Minister and leyRefugee Review Tribunal of
a person as a refugee does not in Australia cenfeght to asylum in the sense
that that person is permitted to live and work ims&alia. It confers a right of
refuge. That right of refuge may be temporary.

McHugh and Gummow JJ confirmed what was saidApplicant A v
Minister for Immigration and Ethnic Affairgn Minister for Immigration and
Multicultural Affairs v Khawar Their Honours saftcf:

"The term 'asylum' does not appear in the mairylwddhe text of
the Convention; the Convention does not impose bligation upon
Contracting States to grant asylum or a right titlesén those States to
refugees arriving at their borders." (footnote thea)

Their Honours approved the following statement obenmentatdr:

"States the world over consistently have exhibgezat reluctance to give
up their sovereign right to decide which person§ awnd which will not,
be admitted to their territory, and given a rightsettle there. They have
refused to agree to international instruments wholild impose on them
duties to make grants of asylum.

Today, the generally accepted position would appeabe as
follows: States consistently refuse to accept inmabligations to grant
to persons, not their nationals, any rights to wsyin the sense of a
permanent right to settle. Apart from any limibas which might be
imposed by specific treaties, States have been aatam maintaining that

250 NAGV and NAGW of 2002 v Minister for Immigrationdaklulticultural and
Indigenous Affairg(2005) 222 CLR 161 at 170 [16] per Gleeson CJ, Mgt
Gummow, Hayne, Callinan and Heydon JJ.

251 Al-Kateb v Godwin(2004) 219 CLR 562 at 613 [139] per Gummow J,ngiti
Ex parte Walsh and Johnson; In re Ya{#925) 37 CLR 36 at 81-82; [1925] HCA
53.

252 (2002) 210 CLR 1 at 15 [42]; [2002] HCA 14.

253 Hyndman, "Refugees Under International Law witReference to the Concept of
Asylum”, (1986) 6QAustralian Law Journall48 at 153: see (2002) 210 CLR 1 at
16 [44].
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the question of whether or not a right of entrywdtdoe afforded to an
individual, or to a group of individuals, is somietl which falls to each
nation to resolve for itself." (footnotes omitted)

And their Honours saftf"

“the Act is not concerned to enact in Australiamioipal law the various
protection obligations of Contracting States foumdChs II, 1ll and IV of
the Convention. The scope of the Act is much weerd'

The passage lastly quoted frorivlinister for Immigration and
Multicultural Affairs v Khawarwas also quoted by the majority Minister for
Immigration and Multicultural and Indigenous Affaiv QAAH of 2004°. The
majority adde&®:

"Section 36, like the Convention itself, is notncerned with
permanent residence in Australia or any other asyountry, or indeed
entitlements to residence for any particular peabdll."

This rests on a distinction between a person wisoréfugee status and a person
who has a right to residence in Australia by virtdea visa. The majority then
rejected an argument which is very similar to thanpiff's argument in this
casé””:

"The first respondent argued ... that once hebleas accepted as a
refugee he must be taken to be a refugee for rakkdiand purposes,
stressing that Chs Il, Ill and IV which are conastwith juridical status,
employment and welfare in the country of asylung aich confer upon
a refugee many of the other conventional benefitstzenship, including
rights to hold property (albeit as an alien) (AB),1of association (Art 15),
access to the courts (Art 16), to work for remunema[Art 17], and to
welfare (Arts 20-24), imply that a person, onceomised as being
entitled to protection, effectively ceases to brefagee, acquires a 'status'
as an ordinary citizen, and may not be treatedraike, or removed from
Australia, or at least not removed unless and timil[Minister] establish
relevantly changed circumstances in the first radpat's own or former
country of residence.” (footnote omitted)

254 (2002) 210 CLR 1 at 16 [45].
255 (2006) 231 CLR 1 at 14-15 [34]; [2006] HCA 53.
256 (2006) 231 CLR 1 at 16 [36] per Gummow ACJ, @alli, Heydon and Crennan JJ.

257 (2006) 231 CLR 1 at 19 [47].
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The argument was rejected for the following rea$éns

"The argument would fail even if the Act left openqualified
recourse to the articles upon which the first resiemt seeks to rely for
the implication. Those articles do not purportdefine a refugee either
for all times or purposes or at all. Nor do theyah upon how a refugee
is to be defined or accorded recognition as suchtoobe entitled to
continue to avail himself of protection. These teiat are expressly and
exhaustively the subject of Art 1 of Chl. Suchmsequential rights as
flow from recognition as a refugee and give effiecthe extent that they
do to the Convention, are the subject, in parteast, of the Act under
which conditions of residence can be imposed, dndtleer legislation,
including social security and industrial legislatienacted from time to
time."

The Act did not incorporate into Australian mupgl law the protection
obligations contained in Chs II, Il and IV of ti@nvention. It is therefore not
open to the plaintiff to claim through that rouds, a matter of personal rights in
Australian law, rights of "free access to the cowt law" (Art 16), rights of
gainful employment (Ch Ill) and rights to welfar€h( IV). There are other
statutory provisions which give the plaintiff righof "free access to the courts".
Even if Australian legislation had incorporated tights in Chs 1l and 1V, they
would be available to the plaintiff only to a limd extent. The rights in Ch 1l
extend only to refugees "lawfully" in Australia.h@ same is true of the rights in
Arts 21, 23 and 24. The plaintiff is not "lawfullyn Australig>®. It is not
Convention rights which create lawful status. sltawful status — the possession
of a visa — which creates rights. And the rightsreates are only those rights
which are recognised in municipal law.

The Federal Court authoritiesThe state of authority in the Federal Court
of Australia is consistent with that establishedlog Court.

In SZ v Minister for Immigration and Multicultural Affs®®, the Full
Court of the Federal Court of Australia took thensaview as Gummow J in
Applicant A v Minister for Immigration and Ethnidféirs. Branson J, with
whom Beaumont and Lehane JJ agreed*3aid

258 (2006) 231 CLR 1 at 19 [48].
259 See below at [284]-[293].
260 (2000) 101 FCR 342.

261 (2000) 101 FCR 342 at 345 [14].
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"The contentions of the applicant were unequigdadsed on the
assumption that if he is a person to whom Australzgs protection
obligations under the ... Convention he has a rglasylum in Australia.
This assumption is not well founded. The ... Coiie® provides a
definition of the term 'refugee’ in Art 1, but doest create any general
right in a refugee to enter and remain in the tienyi of a Contracting
State."

Her Honour then quoted the passage from Lord Mustdpeech inT v
Immigration Officeiwhich was quoted abof2. Branson J continuéd:

"The position is the same in Australia under baternational law
and municipal law. The position under the ... Gartion is mentioned
above. As is explained below, the Act does nog gova person who falls
within the definition of 'refugee’ in the ... Com¢i®n any right to enter or
remain in Australia."

Later, her Honour saftf:

"As | have already mentioned, the assumption mhbgiethe
applicant that s 36 of the Act gives an unqualifrgght to remain in
Australia to every person to whom Australia hastgotion obligations
under the ... Convention is unsustainable. Theimapson would be
unsustainable even were it the case that such & egists under
international law."

Branson J then referred to a submission that thewvé€dion had been
incorporated into Australian municipal law by s 86the Act. Her Honour
noted®:

"For the purpose of considering the validity of gaecontentions | will
assume, contrary to the fact, that the ... Convartreates a general right
in a refugee to enter and remain in the territdrg €ontracting State."

She continued®;

262 See above at [273].

263 (2000) 101 FCR 342 at 346 [15].
264 (2000) 101 FCR 342 at 347 [23].
265 (2000) 101 FCR 342 at 347 [25].

266 (2000) 101 FCR 342 at 348 [28]-[29].
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"What s 36 of the Act does do is to make it cldwat {protection visas are
intended to be available only to persons to whonst/lia has, as a
matter of international law, protection obligationsnder the
Convention. That is, s 36 refers to the ... Cotieenfor the purpose of
defining by reference to its terms a criterion fioe grant of a protection
visa under the Act.

However, reference in s 36(2) to '[a] criterianplicitly recognises
the possibility of additional criteria being prabed for protection visas
(see s 31(3)). Nothing in the Act limits the atide which may be
prescribed pursuant [to] s 31(3) to criteria whiake consistent with
Australia's international obligations under th&Convention."

Of s 65(1), Branson J said

“it specifies matters additional to the prescrilseiteria concerning which
the Minister must be satisfied before he or shentgrany visa. Not
surprisingly, as the subsection is of general appbn, these matters are
not derived from the ... Convention."

Her Honour went off:

"Section 36 of the Act does not give an entitlettera protection
visa to every 'non-citizen in Australia to whom #&a$ia has protection
obligations under the [Convention]'. ... [A]lltelements to visas under
the Act are dependent upon Ministerial satisfacti®65(1)).
Section 189 of the Act places an obligation on ywdficer ... who knows
or reasonably suspects that a person in the nograbne is an unlawful
non-citizen to detain that person. A person dethinnder s 189 must be
kept in immigration detention until he or she isnowved from Australia,
deported or granted a visa (s 196(1)). That ishagyrant of a visa is the
grant of an authority to enter and remain lawfutlyAustralia, in the
absence of a grant of a visa, a non-citizen calawdgully enter or remain
in Australia."

This reasoning has been consistently applied e Fkderal Court of
Australia. Thus inPatto v Minister for Immigration and Multiculturaffairs,
French J saf§:

267 (2000) 101 FCR 342 at 348 [30].
268 (2000) 101 FCR 342 at 349 [32].

269 (2000) 106 FCR 119 at 127-128 [27].
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"There is no right of asylum conferred by theConvention ...
Whatever the true position at international law eyafly, the relevant
municipal law of Australia gives effect only to peotion obligations
assumed by Australia as a contracting party to.th€onvention. The
primary obligation arises out of the prohibitionaagst refoulement in
Art 33."

In Ruddock v Vadarlf® French J said: "Australia's status as a soveneggion
is reflected in its power to determine who may cadnte its territory and who
may not and who shall be admitted into the Austratommunity and who shall
not." And in M38/2002 v Minister for Immigration and Multiculir and
Indigenous AffairsGoldberg, Weinberg and Kenny JJ $id

"The ... Convention does not purport to confer ghtriof asylum on a
refugee in a contracting state ... A refugee withie meaning of Art 1 of
the ... Convention has no right under internatidael to insist on being
received by a country of refuge”.

"Surrogate protection” under the Acfthe following argument illustrates
the confusion underlying the plaintiff's submission

"The 'protection obligations' in s 36(2) are bestlerstood as a
general expression of the precept to which the €ntion gives effect —
that is, that States parties are to offer surrogadéection in place of the
protection of the country of nationality of whidhetapplicant is unwilling
to avail herself or himself. Quite apart from @di33, it encapsulates a
range of other obligations imposed by the Conventiocluding articles
3, 4, 16(1), 17(1), 26 and 32 (each of which mago afairly be
characterised as 'protection obligatiorf&.

The examples of protection obligations given infing of the cases the plaintiff
cited, the NAGV case, were Art 4 (religious freedom), Art 11 (temavy
admission to refugee seamen) and Art 16(1) (freesscto courts of law). The
examples of protection obligations given in theosekof the cases the plaintiff
cited, thePlaintiff M70 case, were Arts 3 (to apply the Convention to geés
without discrimination as to race, religion or ctynof origin), 4, 16(1), 17(1)

270 (2001) 110 FCR 491 at 542 [192].
271 (2003) 131 FCR 146 at 157 [34].

272 NAGV and NAGW of 2002 v Minister for Immigrationdaklulticultural and
Indigenous Affairq2005) 222 CLR 161 at 173 [31] amdaintiff M70/2011 v
Minister for Immigration and Citizenshi(2011) 244 CLR 144 at 195-197 [117]-
[119].
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(right to engage in employment), 22(1) (right tereéntary education) and 26
(right to choose residence and right of free mov@jne The plaintiff gave the
additional example of Art 32. Many of these obligas would find support in
Australian municipal law (for example, Arts 3, 4dah6(1)). But some, such as
Art 17(1), would not. Article 17(1) creates anightion owed to other parties to
the Convention in relation to refugees "lawfullyi' Australia. It does not create
any obligation which Australia owes to refugees mmunicipal law. The
submission that the expression "protection oblayesi in s 36(2) requires
Australia to give "surrogate protection” to refugg@mants is inconsistent with
the authorities examined abd¥e A fortiori, the Act does not so require.

The essential flaw in the plaintiff's constructiofhe flaw in the plaintiff's
construction of the Act is that it assumes tha@1)(c) and 501 are the only
lawful bases on which a person who satisfies titerton in s 36(2)(a) may be
removed from Australia. Sections 500(1)(c) and 801not so provide. And
s 65(1)(a)(ii) contemplates that regulations may rbade creating criteria
additional to the applicant having refugee stat&ection 65(1)(a)(ii) provides
that the Minister, if not satisfied that the appht meets the regulations
prescribed, is obliged to refuse the visa. Thaenpfa submitted that public
interest criterion 4002:

“is no different from any other criterion that thgecutive, via Regulation,
may impose, non satisfaction of which disentitlegisa applicant to be
granted the visa but without intersecting with fivetection obligations
that the Act jealously guards." (footnote omitted)

The argument raises a question. How does theaiont¢hat Australia owes an
applicant "protection obligations”, which is amotige s 65(1)(a)(ii) criteria,
prevail over the other criteria? The correspondenc non-correspondence of
Arts 32 and 33 with public interest criterion 4082a question which may have
consequences for the validity of public interestecion 4002. But it has no
significance in respect of question 2 in the Furthmended Special Case. It is
incorrect to say that the Act employs "protectidsligations” to do anything
more than specify one of the several criteria whialst be satisfied before the
Minister is obliged to grant a protection visa unsié5.

Section 36(2)(a) creates™ criterion for the grant of a protection visa.
The provisions of s 65(1)(a)(ii) and (iii) assunrepoovide that there are others.
And s 31(3) gives power to create still others lgulation. The Act
contemplates that it is possible to satisfy the6$2§a) criterion while not
satisfying one of the other criteria. The s 3&R)riterion does not trump, or
negate the need to satisfy, the other criteriathénsame way, the criteria which

273 See above at [273]-[280].
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prevent the grant of a protection visa other thHasé specified in ss 500(1)(c)
and 501 are neither subordinate to nor subjectitisfaction of the criteria in
ss 500(1)(c) and 501.

Is the plaintiff "lawfully" in Australia for the pposes of Art 32? The
plaintiff submitted that he was "lawfully" in Ausiira within the meaning of the
Convention. There is authority that in the Coniantlawful” refers to what is
"lawful according to the domestic laws of the canting state™. It is
immaterial that some of this authority was decidegurisdictions with refugee
law structured differently from the Act. The issisewhat Art 32 means as a
matter of international law. If a constructiontbé Convention is available that
conforms to any generally accepted constructiothencourts of parties to the
Convention, this Court will seek to adoptdt The authorities in question are
correct for the following reasons.

The words "lawfully in" mean more than "in". Thegquire more than
mere presence, or tolerated presence. They requesence which is lawful
according to the municipal law of the State in vahice refugee is preséfit

Article 31(1) provides:

274 R (ST) v Home Secretaj®012] 2 WLR 735 at 750 [40]; [2012] 3 All ER 1031
1054 per Lord Hope of Craighead DPSC (Baroness bflakRichmond and Lords
Brown of Eaton-under-Heywood, Mance, Kerr of Tomaghe and
Clarke of Stone-cum-Ebony JJSC concurring) (afimgthe unanimous decision
of the Court of AppealR (ST) v Home Secretafg010] 1 WLR 2858; [2010] 4 All
ER 314 and the decision of the House of LordRim Home Secretary; Ex parte
Bugdaycay[1987] AC 514 at 526). See alSamsek v Macphe@982) 148 CLR
636 at 644-645; [1982] HCA 7NAGV and NAGW of 2002 v Minister for
Immigration and Multicultural and Indigenous Affaif2005) 222 CLR 161 at 171
[21]; Minister for Immigration and Multicultural and Ingenous Affairs v QAAH
of 2004(2006) 231 CLR 1 at 19 [49Mlinister for Immigration and Multicultural
Affairs v Thiyagarajah(1997) 80 FCR 543 at 557 (this point was not dixtd on
appeal inMinister for Immigration and Multicultural Affairsy Thiyagarajah
(2000) 199 CLR 343; [2000] HCA 9Rajendran v Minister for Immigration and
Multicultural Affairs (1998) 86 FCR 526 at 530-53dan Kam Lin v RinaldB61 F
Supp 177 (1973, USDCDNJ), affirmed 493 F 2d 122974 3rd Cir CA);
Chim Ming v Marks367 F Supp 673 (1973, USDCSDNY), affirmed 505 FL2@0
(1974, 2nd Cir CA).

275 Minister for Immigration and Multicultural and Ingenous Affairs v QAAH of
2004(2006) 231 CLR 1 at 15 [34].

276 R (ST) v Home Secretajg012] 2 WLR 735 at 747-748 [31]-[32]; [2012] 3IAR
1037 at 1051-1052.
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"The Contracting States shall not impose penal@saccount of their
illegal entry or presence, on refugees who, comingctly from a
territory where their life or freedom was threatme the sense of article
1, enter or are present in their territory with@uithorization, provided
they present themselves without delay to the aitib®rand show good
cause for their illegal entry or presence."

In that Article, "illegal” and "without authorizamm" refer to illegality in domestic
law. That suggests that "lawfully" in Art 32(1)ees to legality in domestic law
as welf”.

Further, Art 32 of the Convention uses the samguage as Art 31 of the
Stateless Persons Convention. The latter obligetsep not to "expel a stateless
person lawfully in their territory save on grounofsnational security or public
order." In Al-Kateb v Godwifl®, Gummow J held that Art 31 was of no
assistance to the appellant in that case. He mag@in Australia without a visa
and had never received a visa. The meaning offulaw is likely to be the
same in both Art 31 of the Stateless Persons Caiovermand Art 32 of the
Convention.

A State party is only obligated to afford refugeesious Convention
rights if those refugees are "lawfully in" its téory. That suggests that the test
is lawfulness by that State's municipal law. THosexample, Art 26 compels a
Contracting State to accord to refugees "lawfully its territory the right to
choose their place of residence and the right teenfceely. As Lord Hope of
Craighead DPSC has observed (Baroness Hale of Rinthiand Lords Brown of
Eaton-under-Heywood, Mance, Kerr of Tonaghmore @tatke of Stone-cum-
Ebony JJSC concurring}:

"It seems unlikely that the contracting states widwdve agreed to grant to
refugees the freedom to choose their place of easieland to move freely
within their territory before they themselves hagkided, according to
their own domestic laws, whether or not to adménthto the territory in
the first place.”

The Ad Hoc Committee on Statelessness and ReRteblems, which
drafted Art 32, twice stated that the words "lawfulvithin their territory”
exclude persons who were lawfully admitted but vlad overstayed the period

277 Chim Ming v Marks05 F 2d 1170 (1974, 2nd Cir CA).
278 (2004) 219 CLR 562 at 603 [106].

279 R (ST) v Home Secretaj012] 2 WLR 735 at 750 [37]; [2012] 3 All ER 103¥
1054.
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they were permitted to remdih There was a dispute as to whether the lawful
presence necessary to attract Art 32 could be brieshould be longer. It was
contended, as the plaintiff submitted, that lawpoesence should bear a wide
meaning. But in the result it was common grourad though Art 32 "was meant
to be broad", some presence which was lawful inioio@l law was necess&fy.
The Supreme Court of the United Kingdom concluded hothing in the travaux
préparatoiresindicated that the States framing the Conventiorshed to
surrender control over those seeking to enter theiitories to the extent that the
plaintiff's interpretation of Art 32 requirés

To construe Art 32 as applying only in favour lebse who are present in
accordance with the requirements of municipal lasv not to leave the
Convention a nullity. Article 32(2) gives the pans referred to in Art 32(1)
rights despite their illegal presence. Article@8tects those illegally present as
well as those legally preséfit

The Commonwealth relied on the opinion of the EifNations Human
Rights Commissioner to the effect that the lawfathef a refugee's stay in a
Contracting State is to be judged by referenceh&d State's municipal 1.
However, the United Nations Human Rights Committger said®:

“The question whether an alien is ‘lawfully' wittire territory of a State
is a matter governed by domestic law, which mayeaitihe entry of an
alien to the territory of a State to restrictionmpvided they are in
compliance with the State's international obligasio

280 SeeChim Ming v Marks367 F Supp 673 at 677 (1973, USDCSDNK#n Kam
Lin v Rinaldi361 F Supp 177 at 185-186 (1973, USDCDNJ).

281 Davy, "Article 32: Expulsion”, in Zimmermann (edThe 1951 Convention
Relating to the Status of Refugees and its 196%Pwo (2011) 1277 at 1285-1287
and 1301-1302.

282 R (ST) v Home Secretaj2012] 2 WLR 735 at 748 [33]; [2012] 3 All ER 1031
1052.

283 Chim Ming v Mark$05 F 2d 1170 at 1172 (1974, 2nd Cir CA).

284 United Nations High Commissioner for Refugedsawfully Staying' — A Note on
Interpretation”, (1988), cited iR (ST) v Home Secretaf3012] 2 WLR 735 at 748
[33]; [2012] 3 All ER 1037 at 1053.

285 "General Comment No 27: Freedom of Movement"99@ UN Doc
HRI/GEN/1/Rev 7, 12 May 2004, at 174 [4], quoted Hgthaway,The Rights of
Refugees Under International La(2005) at 177 n 116.
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These last words lead the analysis back to ArtaB®, to the question of what
international obligations that Article creates.

292 The plaintiff adopted various arguments that FBede James Hathaway
has propounded to support the view that his presém@ustralia was lawful.
First, he submitted that Art 32 has what he called autonomous, international
meaning”. According to the plaintiff, it has tmseaning so as to overcome a
problem Hathaway has described tHus

“the logic of deference to national legal underdiags of lawful presence
is clearly sensible. ... Yet there is no indicatibat this deference was
intended [by the drafters] to be absolute, a pridjposwhich — if carried
to its logical conclusion — could result in refugeeever being in a
position to secure [Art 32] rights ... That is,state's general right to
define lawful presence is constrained by the imp&siility of deeming
presence to be unlawful in circumstances when.théonvention — and
by logical extension, other binding norms of intdgronal law — deem
presence to be lawful. While this is in most casesinimalist constraint
on the scope of domestic discretion, it is nonetgebne that is important
to ensuring the workability of a treaty intended $et a common
international standard.” (footnotes omitted)

The answer to these arguments is that a State partye Convention which
behaved in the manner described in the penultisexteence would be in peril of
contravening its Convention obligations. In anyemy the opinions of
commentators are divid€d Lord Hope of Craighead put the matter courtgousl!
when he drew attention to the problem of velleitit. is a problem common
among commentators in all legal fields. But it very common among
commentators on international law. His Lordshijl€4

“[o]ne should bear in mind ... that there may hgr@found gap between
what commentators, however respected, would lile afticle to mean,
and what it has actually been taken to mean intipegc

293 Secondly, the plaintiff submitted:

286 Hathaway.The Rights of Refugees Under International L¢005) at 177.

287 Dissent from Hathaway's views may be found im,elwample, Goodwin-Gill and
McAdam, The Refugee in International La®rd ed (2007) at 524-525.

288 R (ST) v Home Secretaf®012] 2 WLR 735 at 751 [41]; see also at 758 [p8}
Lord Dyson JSC; [2012] 3 All ER 1037 at 1055 an@2.0
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"The plaintiff entered Australia lawfully, with apecial purpose
visa ... He has remained in Australia while wagtfior determination of
his protection visa application and while seekiagiew in respect of the
decision on that application ... He remains a gerkawfully present in
[Australia's] territory' for the purposes of arécl32(1) in those
circumstances. As Hathaway obserRfed

... the stage between 'irregular’ presence andrabegnition or
denial of refugee status, including the time reegiifor exhaustion
of any appeals or reviews is also a form of 'lavpitdsence’ ...

A fortiori here, where the plaintiff's presence viiegular' at the time of
entry and the plaintiff has been found to be aget® whom Australia
owes protection obligations."

In a footnote to the passage the plaintiff relied, ¢tlathaway quoted the
following words from von Doussa, O'Loughlin and iidJ's judgment in
Rajendran v Minister for Immigration and Multicutad Affairs®®:

“In the present case Mr Rajendran entered the opomt a visitor's visa.
He now holds a bridging visa. If his applicatiaor fa [refugee status-
based] protection visa is ultimately unsuccessfuhat visa will cease to
have effect at the time stipulated in the [Regala] ... whereupon he will
cease both to be lawfully in Australia and to bledb invoke, Art 32."

Mr Rajendran's position was radically differentrfrahat of the plaintiff. The
plaintiff was lawfully in Australia for 50 minutesnly. He arrived at 11.10pm on
a special purpose visa. It expired at midnighe Hds never held any other visa.
He has not been lawfully present in Australia sitite special purpose visa
expired. If he had arrived without a visa, he wionbt have been "lawfully" in
Australia. The fact that he arrived with a visaisthquickly expired does not
alter the fact that since then he has not beerfulgiin Australia.

Conclusion. If public interest criterion 4002 is valid, the ares to
guestion 2 of the Further Amended Special Cas¥és". Because of the terms
of the question, no problem arises under Art33.n dny event, the
Commonwealth does not intend to contravene Art B3concedes that s 198

does not authorise removals in breach of Af*33Even if s 198 were construed

289 Hathaway.The Rights of Refugees Under International L¢005) at 175.
290 (1998) 86 FCR 526 at 530-531.

291 The concession was based Rlaintiff M70/2011 v Minister for Immigration and
Citizenship(2011) 244 CLR 144 at 189 [90], 190 [91] and 190-194]-[95].
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as not authorising removals in breach of Art 32t 22 does not apply: the
plaintiff is not "lawfully" in Australian territory

Question 2A in the Further Amended Special Cake:validity of public interest
criterion 4002

295 The answer to question 2 is "Yes". It thus becomexessary to deal with
question 2A.
296 Question 2A is:

"If the answer to question 2 is 'Yes' by reasorthef plaintiff's failure to
satisfy public interest criterion 4002 within theaming of clause 866.225
of Schedule 2 of the Migration Regulations 1994thiat clause to that
extentultra vires the power conferred by section 31(3) of the [Aatd
invalid?"

297 The plaintiff's argument.One reason why the answer to question 2 was
unfavourable to the plaintiff is that the Act prdes that if an application for a
visa is refused because of public interest crited®02, the applicant can be
deported and be detained pending that deportatidhat is because, if the
applicant does not fall within a limited categoryexceptions, ss 189, 196 and
198 make deportation mandatory. The plaintiff @djuhat in that eventuality
public interest criterion 4002 is void becausesibeyond the regulation-making
power conferred by s 31(3). The plaintiff's sulsitias were seeking to
invalidate a regulation which has been in forceitsnpresent form or a similar
form, for 18 years, and has no doubt been actegpeatedly. The submissions
are none the worse for this.

298 The plaintiff's submissions depended on viewing Act as creating a
particular scheme.

299 One patrticular aspect of the scheme lay in s S6ction 36(1) creates a
class of visas to be known as protection visas. digsussed above, s 36(2)
provides that one criterion for a protection visathat the applicant be a non-
citizen to whom the Minister is satisfied Austrabaves protection obligations
under the Convention. Section 36(2) thus adoptd A(2) of the Convention.

300 Section 65 requires the Minister to grant a visaatisfied of various
conditions. One is that criteria prescribed byAloe or the Regulations had been
satisfied. Another is that s 501 did not prevéetdrant of the visa.

292 See above at [264].
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Section 501 provides that the Minister may reftsegrant a visa to a
person, or may cancel a visa granted to a perstre person does not satisfy the
Minister that he or she passes the character t8siction 501(6) sets out the
circumstances in which a person does not pass basacter test. One
circumstance is that the person has a particuts ©f criminal record. Another
is that the person has associated with personsnehly suspected to have been
or to be involved in criminal conduct. Anothertlst the person is not of good
character. Another is that there is a signifiaésk that the person would engage
in particular misconduct. Section 501(6)(d)(v) ctézes one of those types of
misconduct as being to:

“represent a danger to the Australian communityooa segment of that
community, whether by way of being liable to becomeolved in
activities that are disruptive to, or in violendedatening harm to, that
community or segment, or in any other way."

The plaintiff contended that s 501 empowered thaidter to refuse to
grant, or cancel, a visa "relying on" Arts 32 o(33 He submitted that that was
so because although s 501 does not refer in tesndgts 32 or 33(2), conduct
within Arts 32 or 33(2) will always fall within theerms of s 501(6)(d)(v).

The plaintiff then observed that s 500(4)(c) pded that decisions
“relying on" Arts 32 or 33(2) were not reviewableder Pt 5 (which deals with
the Migration Review Tribunal) or Pt 7 (which dealgh the Refugee Review
Tribunal). But the AAT could review those decisamnder s 500(1), read with
s25(1) and (4) of theAdministrative Appeals Tribunal Aci975 (Cth)
("the AAT Act"). The plaintiff pointed out that hAAT has been described by
the Full Court of the Federal Court of Australiacleewing false modesty, as a
"high ranking review tribunal, the President of ahis a judge of this Court®
In undertaking the review the AAT may exerciseta# powers and discretions
of the decision-maker: s 43(1) of the AAT Act. addition, s 35(2) of the
AAT Act confers power on the Tribunal to conductahegs in private, to
prohibit the publication of witnesses' names andreskes, to prohibit the
publication of evidence, and prohibit disclosuressidence to some or all of the
parties. Sections 36, 36A and 36D of the AAT Aldoacontain provisions
directed to protecting disclosure of material cantrto the public interest
because it would (among other things) prejudicetralia’s security, defence or
international relations. The Federal Court of Aalsh has original jurisdiction in
relation to decisions of the AAT under s 500: 8A()(b) of the Act.

293 Daher v Minister for Immigration and Ethnic Affai($997) 77 FCR 107 at 110 per
Davies, Hill and Heerey JJ.
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The plaintiff submitted that a s 501 decision &nyl a protection visa on
grounds of national security is a decision "relymd' Arts 32 and 33(2). The
procedural constraints Arts 32(1) and 33(2) impase satisfied by s 501. The
plaintiff submitted that s 501(6)(d)(v) deals speeilly with whether an
applicant represents a danger to the Australiannoamity in any way. He
submitted that cl 866.225(a) of Sched 2 of the Ramuns and public interest
criterion 4002 deal with that question in a difigravay. And he submitted:
"Section 500(1)(c) is the lead or dominant prowisiand the regulation-making
power in s 504 (read with s 31(3)) is the subordinarovision.” (footnote
omitted)

The plaintiff accepted that criteria for the gramit protection visas
additional to those found in the Act could be imgubsy regulation. But he
submitted that those additional criteria could betimposed if they undermined
or negated the terms or scheme of the Act. Thmtgfasubmitted that public
interest criterion 4002 deals with the topic of wiee a person represents a
danger to the Australian community in a mannereddht from the approach in
ss 501(6)(d)(v) and 500(1)(c) in four respects.

The first was that public interest criterion 40p@rmits the refusal or
cancellation of a protection visa in a wider set a@fcumstances than
ss 501(6)(d)(v) and 500(1)(c). "[Slecurity" in sof the ASIO Act is an
expression "wider than that employed in articlesaB# 33(2), as picked up by
s 500(1)(c) ... Thus [public interest criteriofJO2 erects a barrier to entry on the
same topic as s 501(6)(d)(v) (and articles 32 &{&)3..) but is broader in reach.
It imposes a different test in relation to the sasnbject matter. Indeed, in
pointing to 'the risk [such] a person may posent@lly’ ... the Defendants appear
to contemplate that one might, in the current casee regard under [public
interest criterion] 4002 to such a 'riskiig-a-vi§ Sri Lanka. That is self
evidently foreign to the whole rationale of the @ention."

Secondly, the plaintiff submitted that public wr#st criterion 4002
"Iinterposes a different decision maker (namely, @Sfrom the repository of
power contemplated by the Act (namely, the Ministerher or his delegate).
The possibility of disconformity of views betweenfferent arms of the
Executive on the same subject matter arises iretbmsumstances.”

The third difference that the plaintiff relied as that public interest
criterion "4002, although expressed as requirirgggatisfaction of the decision-
maker, does not require that the decision-makesalisfied as to the substantive
content of the security assessment. In contrd&ilgequires the decision-maker
to be satisfied that the person in question as #iemaf substance passes the
character test (which reflects, in part, articlesaB®d 33(1) of the Convention)."

Finally, the plaintiff accepted that "s 500 proagdfor a special process of
review of decisions based on articles 32 or 33(2)whereas [public interest
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criterion] 4002 permits the circumvention or negatiof that special process,
potentially rendering it nugatory. Indeed, it i&dtes the security issue such that
it comes to fall for consideration in a scheme withmerits review, and with the
most limited of judicial review." (footnote omitte

That fourth difference is closely related to amotlsubmission of the
plaintiff. That submission was that criteria aduhl to those found in the Act
cannot be imposed if they undermine or negate tcangs imposed on states by
the Convention — unless and until parliament exglyeand clearly evinces an
intention to disavow the obligations Australia hagler the Convention and to
reduce the protections the Convention (and theil\dss present form) offers a
refugee by not permitting expulsion [except] in wespecific circumstances.”
This is a complaint that public interest criterid@02 negates the procedural
constraints Arts 32 and 33 impose.

Some preliminary question®efore dealing with the plaintiff's arguments
that public interest criterion 4002 is ultra virésis desirable to examine some
preliminary questions. The plaintiff wavered abthé source of the power being
used against him. At times he identified it a€d$,5n particular s 501(6)(d)(v).
At other times he identified it as the Articles egtd to in s 500(1)(c).
Sometimes the plaintiff treated them as differédbmetimes the plaintiff treated
them as identical, as when counsel for the pldiatibmitted that the decision to
deny a protection visa on grounds of national sgcwas a decision under s 501
"relying on" Arts 32 and 33(2). The plaintiff seethto have been attracted to
s 501 because of s 501(6)(d)(v) and its overlap Wie considerations described
in Arts 32 and 33(2). And the plaintiff seemed ltave been attracted to
s 500(1)(c) because it enabled him to appeal torecaption of the Act as
carrying out the totality of Australia's Conventiobligations.

The Act itself draws a distinction between s 5@ &he Articles referred
to in s 500(1)(c). Section 500(1) provides thatl@ations can be made to the
AAT to review certain decisions. One class congwidecisions of a delegate of
the Minister under s 501: s 500(1)(b). Anotheassl comprises decisions to
refuse to grant or cancel a protection visa "rgymon" Arts 32 or 33(2):
s 500(1)(c). Section 500(1)(c) does not say:. igiees of the Minister (as
opposed to the Minister's delegate) under s 50The Act thus speaks of
decisions under s 501 as though they were distioot decisions "relying on"
Arts 32 and 33(2). This points against viewing Gl Sdecisions as being
decisions "relying on" Arts 32 and 33(2) exclusyel The same distinction
between "decisions of a delegate of the Ministetemrsection 501" and decisions
to refuse to grant, or cancel, a protection vigdyfng on" Arts 32 and 33(2) is
drawn in ss 500(4)(b) and (c) and 503(1)(b) and (twould therefore seem to
follow that s 501 is one source of power to refasesa.
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The plaintiff submitted that a distinct power &fuse or cancel a visa on
Arts 32 or 33(2) grounds can be implied from s 30@) itself*. It is possible
that that submission is correct. It will hencelfioble assumed that it is correct.
On that assumption, the criteria in Arts 32 and233(vhich are stated in the
Convention as conditions to be satisfied beforeutstpn, are given an additional
role — the role of criteria for refusal of a prdien visa before the consequential
process of expulsion is undertaken. A decisiomefose to grant a protection
visa because its grant is prevented by s 501 difiemm a decision to refuse to
grant it because its grant is prevented by the pawplied from s 500(1)(c). A
s 501 decision may be based on the same or simidters of fact as those
described in Arts 32 and 33(2). Those mattersaot fvould be relevant to a
decision based on the power implied from s 500f1)@ut a s 501 decision is
not strictly speaking a decision "relying on" AB3 or 33(2). A s 501 decision is
based on s 501(6) criteria. A decision based an ghwer implied from
s 500(1)(c) rests on criteria which have a diffeyurce and different modes of
expression. On the other hand, the process ofllexpa refugee by reason of a
decision to refuse to grant a protection visa beeai501 prevents its grant (or
indeed by reason of the fact that the power impiliech s 500(1)(c) prevents its
grant) could not be carried out unless the matiefact described in Arts 32 or
33(2) exist.

It may not matter, in assessing the validity oblpu interest criterion
4002, whether it is compared with the power in $ 60the power implied from
s 500(1)(c). The plaintiff's other submissions aemequally good or bad. The
Commonwealth submitted that the legislature emeadsisuming that a protection
visa could be refused "relying on" Arts 32 or 33(2)is not necessary to decide
whether that submission is correct. It has someefdecause Art 32 strictly
speaking does not purport to give a power to expékticle 32(1) forbids
expulsion except on two grounds. Article 32(2)uasss that there will be some
power in municipal law to expel which must compljthwthe requirements of
Art 32(2). On this reasoning, Art 33(2) does nselif give a power to expel
either. Article 33(1) creates a limitation on ebgian or return (in the sense of
refoulement), and assumes a power to expel ormredulject to that limitation.
Article 33(2) denies the limitation in the caserefugees of the kind described in
that Article. On the other hand, the Commonwealibmission faces a major
obstacle in that its construction gives s 500(1j@)potential field of operation.
It is convenient to proceed by assuming, withoutcidiag, that the
Commonwealth's submission is wrong.

The plaintiff's submissions rejected@he plaintiff's submissions on public
interest criterion 4002 must be rejected for tH¥ang reasons.

294 Minister for Immigration and Ethnic Affairs v May€t985) 157 CLR 290 at 302-
303; [1985] HCA 70.
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The regulation-making power conferred by s 31¢3pibe contrasted with
the more general regulation-making power confemgd 504. If s 31(3) did not
exist there would be force in the view that pubhterest criterion 4002 was
beyond the power conferred by s 504. Section S@haracteristic of regulation-
making powers conferred at the end of long and dexnjegislation. It deals
with many matters which, though no doubt of daytay importance, are
mechanical in character. That is not the charawftéine regulations that s 31(3)
contemplates. Section 31(3) appears in the midtlle provision dealing with
visas, a topic central to the entire scheme of Ak The balance of s 31
provides:

"(1) There are to be prescribed classes of visas.

(2) As well as the prescribed classes, there &eldsses provided for
by sections 32, 33, 34, 35, 36, 37, 37A, 38, 384 38B.

(4)  The regulations may prescribe whether visaa ofass are visas to
travel to and enter Australia, or to remain in Aaka, or both.

(5) A visa is a visa of a particular class if tliist or the regulations
specify that it is a visa of that class."

Section 31 is the third substantive provision in2PDiv 3 subdiv A. That
subdivision contains the first major set of subst@nprovisions in the Act. The
position of s 31(3) in the Act suggests that theveroit grants to make
regulations about visa criteria is of equal sigrafice to provisions that prescribe
visa criteria in the Act itself. It does not sugg#at s 501 and the power to be
implied from s 500(1)(c) are the "leading" provisso and s 31(3) only a
"subordinate® provision. Rather, they set up equally importeriteria for the
grant of protection visas.

As Crennan J said MWOK v Minister for Immigration and Multicultural
and Indigenous Affaife:

“[t]here is nothing clearly inconsistent or cleadgking in harmony in the
coexistence of a power to refuse a particular ctdsgsa for failure to
satisfy certain criteria set out in subordinateidiegion and a power to
refuse to grant a visa on character grounds uheeAc¢t."

295 The terminology derives frorroject Blue Sky Inc v Australian Broadcasting
Authority (1998) 194 CLR 355 at 382 [70]; [1998] HCA 28.

206 [2005] FCA 336 at [33].
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Onoe%ppeal, Heerey, Finkelstein and Allsop JJ emdbthat conclusion, and
saia™":

"The structure of the [Act] is such as to giveemtcal role to the
prescription by the Executive [pursuant to regolad] of criteria
necessary to be satisfied for the grant of a visections 31 and 65 reflect
that."

318 Public interest criterion 4002 is not expresslpugnant to either the
power conferred by s 501, or the power implied fre®00(1)(c), in the sense
that the provisions contain "conflicting commandsiah cannot both be obeyed,
or produce irreconcilable legal rights or obligagd®® They create different
"sources of power, by which a person in the pasitd the respondent may be
exposed, by different processes, and in differantumstances, to similar
practical consequence$™ There would be repugnancy if "by reason of the
apparent exhaustiveness with which one provisiomgroup of provisions, dealt
with the position of a person such as the respdandérere were an
incompatibility of a kind that required a conclusithat only one provision or
group of provisions was intended to apply" And there would be repugnancy
"if one provision, or group of provisions, wereeatited with particularity to the
case of a person such as the respondent, andibe were merely of general
application®. But neither of these types of repugnancy erishis case.

319 Public interest criterion 4002 does not contrathetpower in s 501 or the
power implied from s 500(1)(c). It does not cutwhoeither of those powers. It
does stipulate grounds for refusing to grant agmtain visa of the kind referred
to in s 501(6)(d)(v), the "national security or palorder" grounds in Art 32(1)
and the grounds referred to in Art 33(2). But public interest criterion 4002
grounds go beyond them to some extent. First3A(R) is limited to "national
security". But public interest criterion 4002 goksther in encompassing

297 VWOK v Minister for Immigration and Multiculturahd Indigenous Affair§2005)
147 FCR 135 at 141 [20].

298 Minister for Immigration and Multicultural and Ingenous Affairs v Nystrom
(2006) 228 CLR 566 at 571 [2] per Gleeson CJ; [260BA 50.

299 Minister for Immigration and Multicultural and Ingenous Affairs v Nystrom
(2006) 228 CLR 566 at 571 [2] per Gleeson CJ.

300 Minister for Immigration and Multicultural and Ingenous Affairs v Nystrom
(2006) 228 CLR 566 at 571 [2] per Gleeson CJ.

301 Minister for Immigration and Multicultural and Ingenous Affairs v Nystrom
(2006) 228 CLR 566 at 571-572 [2] per Gleeson CJ.
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security in relation to foreign countries. Thathsecause of par (b) of the
definition of "security" in s 4 of the ASIO Act. sAthe relevant Explanatory
Statement stated, for public interest criterion210@ prevent the grant of a visa,
an assessment as a risk to security need not aedgse restricted to Australian
national security, but may relate to the carryingy @f Australia's responsibilities
to foreign countries in security-related mattef$." Secondly, for the same
reasons, public interest criterion 4002 is alsoewithan Art 32. Article 32
relates to "national security" — ie, Australia'stio@al security. Thirdly, the
grounds stipulated by public interest criterion Z2Qflso go beyond Art 33(2).
That is because, in light of the serious conseqef returning a refugee to a
place in relation to which he or she has a wellkfted fear of persecution for a
Convention reason, it would be incumbent on theisitmt-maker to reach a
higher level of satisfaction about the mattersetisin Art 33(2) than about the
matters in an adverse security assessment, whekauthome is not refoulement.
In other jurisdictions, that circumstance has ledrts to construe Art 33(2) as
requiring a belief on objectively reasonable grauidat the refugee poses "a
serious threat to [national] security”, and thate thhreatened harm is
substantidf®. The standard of satisfaction that operates lation to the fact
described in public interest criterion 4002 — "ditg or indirectly a risk to
security, within the meaning of section 4 of the&S|® Act]" — is no doubt high,
because of the seriousness of the finding and sotdnsequences. But the
consequences of an Art 33(2) finding are much msereus, and the standard is
correspondingly higher.

In one respect, however, public interest criter#t®02 has a narrower
scope of application. It applies only to some wkesses, whereas s 501(6)(d)(v)
applies to all visa classes.

It is generally wrong to construe legislation utlk a way that some of its
language has no potential operation. However, thdé of statutory
interpretation does not apply where legislationegithe Executive a number of
paths through which to effect the same outcome,vémere though any of those
paths could be used, some of those paths areelikielibe used more often than
not. Contrary to one of the plaintiff's submissipmhe fact that the relevant
officials might choose to deal with a particulaass of visa applicant by relying
on public interest criterion 4002, rather than & B0 the power to be implied
from s 500(1)(c), does not demonstrate that puinlierest criterion 4002 is

302 Explanatory Statement, Select Legislative Insgnt2005 No 275, Attachment B
at’7.

303 Zaoui v Attorney-General (No 22006] 1 NZLR 289 at 310 [45] and 312 [52],
discussingSuresh v Canada (Minister of Citizenship and Imatign) [2002] 1
SCR 3 at 51 [90].
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invalid. Very widespread reliance on public insgreriterion 4002 would still
leave s 501 and the power to be implied from s B{O( with a potential field of
operation. At any time, the relevant officials wbahoose to employ them.

There is no repugnancy between the Art 32 and 38{2) criteria
employed when exercising the power implied fron08(%)(c) and a criterion
like public interest criterion 4002 that has diéet limits and deals with broader
risks to security. The Act deals with the exclasad non-citizens. States have a
sovereign right to control the entry of non-citigen That right extends
particularly to preventing their entry on securgsounds. It would be a large
step to read s 31(3) as conferring a regulationingalkbower so narrow that
regulations to prevent a person's entry on secwitunds cannot be made,
merely because other provisions in the Act dealhwielated and partly
overlapping grounds. It would be a particularlyrgla step where the
Commonwealth has conceded that the Act is to ba asgermitting removal of
unlawful non-citizens only in accordance with Aa$ii's obligations under
Arts 32 and 33 of the Convention.

The plaintiff's arguments on AAT review and proged protection are
not persuasive. Article 33 creates no proceduradeptions. Sub-Articles (2)
and (3) of Art 32 create procedural protectiond, thke procedures that apply
when public interest criterion 4002 is relied onrod negate them. Even if, in a
decision to refuse a protection visa because oliguiierest criterion 4002, the
only relevant question is whether ASIO has made aalverse security
assessment, as distinct from whether the decisi@kem agrees with the
assessment, it is not the case that the accuratheaissessment is immaterial.
An adverse security assessment is open to judievaw in the Federal Court of
Australia pursuant to s 39B of thiudiciary Act1903 (Cth). It is wrong to
describe that, as the plaintiff did, as the mowsitéd judicial review. Further, an
adverse decision by the Minister or the Ministeldegate may be based on
failure to satisfy other criteria. A visa claimadversely affected by a criterion
other than public interest criterion 4002 can abtakerits review in the Refugee
Review Tribunal and judicial review through the Eead Magistrates Court, with
an appeal to the Federal Court of Australia. Gittest these procedures are
available, a refugee expelled under Art 32 canhiwithe meaning of Art 32(2),
be said to have had "due process of law", an oppibyt "to submit evidence to
clear himself", and an opportunity "to appeal t@ d&® represented” before a
competent authority.

Finally, public interest criterion 4002 is not ugmant to the Act because
it was introduced as part of the Regulations wihenamendments to the Act that
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introduced protection visas entered into force984L If possible, the Act is to
be construed harmoniously with these contemporanesgulation¥*,

Contrary to the plaintiff's submissions, thesefedédnces between the
grounds applicable in relation to public interestecion 4002 and the grounds
applicable under Arts 32 and 33 do not reveal repungy. The plaintiff
contends that, if public interest criterion 4002rpies ASIO to take into account
the risk which the visa claimant may pose to thentxy in relation to which he
or she fears persecution, that would be foreigrht whole rationale of the
Convention. The submission does not follow. Itwdobe foreign to it if the
consequence was refoulement. But that is notdhsexjuence.

Repugnancy cannot be inferred from the fact thlérwpublic interest
criterion 4002 is relied on, the operative decisiaker is an ASIO officer, not
the Minister or the Minister's delegate. Poterthsconformity of views" about
the facts is nothing more than the price that nmespaid for employing a more
specialised officer of the Executive to deal withspecialised problem. As
explained earliéf®>, public interest criterion 4002, a regulation madeder
s 31(3) of the Act, on the one hand, and the esgresver in s 501 and the power
implied from s 500(1)(c), on the other, are of deignificance.

Hence, public interest criterion 4002 and cl 886(2) of Sched 2 of the
Regulations are not ultra vires s 31(3) on growfdepugnancy with the power
implied from s 500(1)(¢¥. They are not ultra vires on grounds of repuggianc
with s 501 either. The answer to question 2A & Burther Amended Special
Case is: "No".

Question 3 in the Further Amended Special Case:e dbplication and
correctness of\l-Kateb v Godwin

Question 3 is: "Do ss 189 and 196 of the [Actjhause the Plaintiff's
detention?"

The plaintiff submitted that in view of the fadtat the Commonwealth
Executive had so far, despite considerable effarked to find a country other

304 Hanlon v The Law Societjl981] AC 124 at 194Australian Steel Company
(Operations) Pty Ltd v Lewi€000) 109 FCR 33 at 45 [41|Migration Agents
Registration Authority v Goldsmii{2001) 113 FCR 18 at 29 [54].

305 See above at [316].

306 SeeKaddari v Minister for Immigration and Multicultufaffairs (2000) 98 FCR
597 at 601-602 [23]-[32].
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than Sri Lanka to which he could be removed, theme no reasonable prospect
of removing him in the future.

330 The majority inAl-Kateb v Godwit?’ held that ss 196 and 198 authorised
the detention of an unlawful non-citizen until rerabto another country became
reasonably practicable, even if there was no réa@litood or prospect of
effecting removal in the reasonably foreseeableréut

331 Is Al-Kateb v Godwin distinguishable®he plaintiff relied on the fact that
the appellant irAl-Kateb v Godwirhad not been held to fall within s 36(2), while
the plaintiff had. Counsel for the plaintiff totke Court to passages in that case
referring to persons who could not establish teatitlement to refugee stafffs
He suggested that accordingly the reasonindg\liKateb v Godwincould not
apply to the plaintiff. This is a distinction wibt a difference. Like the
plaintiff, the appellant irAl-Kateb v Godwirwas in detention with no immediate
prospect of being removed to another country. hessGommonwealth submitted,
because Art 33 prevents the plaintiff being remateedis country of citizenship,
Sri Lanka, he is "in functionally the same positesia stateless person” like the
appellant inAl-Kateb v Godwin he has no home country to which he can be
removed. InAl-Kateb v Godwinand in the present case, the non-compellable
power of the Minister to grant a visa under s 4Xisted, but had not been
exercised. It is true that sinéé-Kateb v Godwirthe Minister has been given a
power to make a residence determination underv Z subdiv B of the ACt®.

But the Minister has no duty to consider whetherekercise it: s 197AE.
Hence, the plaintiff's position does not differ rfrothat of the appellant in
Al-Kateb v Godwin

332 Should Al-Kateb v Godwin be overruled? Generallhe plaintiff
submitted (as did Plaintiff S138 more briefly) thakKateb v Godwinwas
wrongly decided and should be overruled. He suknhithat the language of the
Act was not sufficiently clear to justify curtaigrthe plaintiff's fundamental right
to liberty under the general law. The Act should donstrued so as not to
interfere with that right unless no alternative stoaction is available. The
plaintiff's preferred construction was that theiperof detention provided for
under s 196 was limited to the period during whiemoval under s 198 was
reasonably practicable. If removal was not reaslynaracticable, the detention
was unauthorised, and the statutory power to detas"suspended”. In support
of this submission, the plaintiff relied on theslistients' arguments A-Kateb
v Godwin

307 (2004) 219 CLR 562 at 581 [33], 640 [231] and-658 [290].
308 For exampleAl-Kateb v Godwir{(2004) 219 CLR 562 at 658 [289] and 662 [301].

309 See below at [333].
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Should Al-Kateb v Godwin be overruled? Aspecti@tetention regime.
The plaintiff also relied on what he called "theanges to detention regime since
Al-Kateh" Al-Kateb v Godwinturned on s 196(1). It provided and provides that
an unlawful non-citizen detained under s 189 mustkbpt in immigration
detention until he or she is removed under s 198 189, deported under s 200,
or granted a visa. The plaintiff relied on threevsions which he submitted
revealed that the events identified in s 196 "aoe the universe of the
circumstances in which immigration detention cameoto an end* One
provision was s 198A, which gives power to releaseoffshore entry person
from detention in Australia for the purpose of bffse processing in a declared
country. Secondly, the plaintiff referred to s (B9 which provides that an
officer may detain an unlawful non-citizen in an excised offghplace. The
plaintiff submitted that "there is a discretionadgtention in the Act now at
[s] 189(3) which enables an officer to exerciseiscrétion in relation to the
detention [in] an excised offshore place.” Thirdliye plaintiff referred to the
availability of residence determinations. Parti2 D subdiv B provides that the
Minister may make a determination permitting reswke at a specified place
instead of detention, if he or she thinks it ighe public interest to do so. The
plaintiff submitted that it was no longer true taysthat the Act evinces the
"imperative®" that an unlawful non-citizen be detained until osed, deported
or granted a visa. In consequence, the Act nodonigeated detention as a
"hermetically sealed system", terminable only oe dtcurrence of one of the
three events specified in s 196.

These submissions gave the impression, no douboutiintending to do
so, that all three of these aspects of the deteméigime were enacted after 2004,
when Al-Kateb v Godwinwas decided. That impression is misleading. Both
ss 189(3) and 198A entered the Act in 2001. Ohé&dmendment introducing
Pt2 Div 7 subdiv B was made after 2004 — in 200 evaluating the
significance for the plaintiff's arguments of thammendment, the following
factors are relevant. The Act is often amendedallys without significant
parliamentary oppositionAl-Kateb v Godwins a decision on key provisions of
the Act. From the day it was handed down, it bexamnvery well-known
decision. It also became a widely criticised deashecause of its impact on
liberty. These considerations point against Pti2 Dsubdiv B as having the
function of overturningAl-Kateb v Godwin Part 2 Div 7 subdiv B appears just
after s 196 and just before s 198. Legislativeersal of Al-Kateb v Godwin
would have dealt with those two provisions directlywould have taken a much
more explicit, direct and blunt form.

310 For s 196, see above at [177].

311 Al-Kateb v Godwir(2004) 219 CLR 562 at 576 [17] per Gleeson CJ.
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The other provisions on which the plaintiff reliedss 189(3) and 198A,
with which may be coupled another provision he mef# to in oral argument,
s 417 (giving the Minister discretionary power t@mf visas) — existed before
2004. They were not referred to Al-Kateb v Godwin It is legitimate to
contend that a case should be overruled becawsssitlecided per incuriam. If
the plaintiff's criticism is that the majority iAl-Kateb v Godwinwere in a
relevant sense ignorant of ss 189(3), 198A and #15 a charge which must be
levelled at the minority too. The minority's reasw did not depend on those
provisions. And those provisions did not bulk &rg at all, in the submissions
of the appellant in that case.

The truth is that ss 189(3), 198A and 417, like pmovisions relating to
residence determinations, would not have assistedappellant inAl-Kateb v
Godwin and do not assist the plaintiff in this case. IU#faito take them into
account was not to act per incuriam. That is bgedhey are immaterial. They
are exceptions to the scheme that ss 189(1)-(8)ahél 198 establish. They are
limited to their own specific fields of operationt is not inconsistent with the
generality of the statutory scheme on which the @omwealth relied that there
should be particular statutory exceptions of thidsels. These exceptions are
available to be invoked by detainees. But theyndb destroy the majority
reasoning inAl-Kateb v Godwimor assist the minority reasoning. Both sets of
reasoning represent different constructional respsmo ss 189(1), 196 and 198.

Should Al-Kateb v Godwin be overruled? A "consbtal argument".
The plaintiff also supported his preferred condtacof ss 196 and 198 with a
“constitutional argument”. The argument focusedhenfact that the legislature's
power to enact ss 196 and 198 is subject to Clofllthe Constitution. The
separation of powers effected by Ch Ill provideguarantee of liberty. Subject
to limited exceptions, the State may only detaipesson involuntarily as a
consequential step in a process by which the jadicietermines that person's
criminal guilt for past acts — arrest and detengm@mmding trial or punishment
after trial. The limited exceptions referred téate to detaining those who are
mentally ill, or who suffer from an infectious das®, or who need protection for
their own welfaré?. The plaintiff submitted that in choosing betwekis
construction and that advocated by the Commonwehishwas to be preferred
because it avoided thiessk of constitutional invalidity.

The process of reasoning the plaintiff invokedsdoet, however, rest on
the need to avoid thask of constitutional invalidity. It rests on the neta
avoid thereality of constitutional invalidity. In théNork Choicescase, the

312 Al-Kateb v Godwir(2004) 219 CLR 562 at 657 [287].



339

Heydon J
122.

majority said”: "[S]o far as different constructions ... are italle, a
construction is to be selected which, so far aslahguage ... permits, would
avoid, rather than result in, a conclusion that [f@vision] is invalid”. That
passage uses the word "conclusion”, not "risk". e T#aintiff contended,
however, that it was enough to reject one constmcand favour another if
"serious questions respecting validity" arise. ¢ited the following words of
Gummow J irRe Woolley; Ex parte Applicants M276/2803 "Were a contrary
view to that above to be taken on the matter ofstrastion, then serious
questions respecting validity could have ariseBuUt Gummow J — one of the
majority in the Work Choicescase — was not applying the test the plaintiff
advocated. His Honour did not prefer one constvadib another on the ground
that the latter raised "serious questions respgatatidity”. His Honour arrived
at the construction he preferred because that veas e read the relevant
language. His Honour had reached that construcdbiefore he made the
observation quoted above. Gummow J was not usiegexistence of "serious
questions" as a factor favouring his Honour's preteconstruction.

The plaintiff also relied on the fact that aftbetpassage quoted above
from the Work Choicescase, the majority spoke of the meaning they did n
favour as one which "would put [the provision] iarp of being invalid". Read
in context, those words mean "would render [thesigion] invalid”. That is the
approach adopted in the authorities the majoriigdcin theWork Choicesase.
Thus inAttorney-General (Vict) v The Commonweallixon J said:

“In discharging our duty of passing upon the véidif an enactment, we
should make every reasonable intendment in itsuiavaWe should give
to the powers conferred upon the Parliament as em@plapplication as
the expressed intention and the recognized imphicat of the
Constitution will allow. We should interpret theaztment, so far as its
language permits, so as to bring it within the egaplon of those powers
and we should not, unless the intention is cleaadrit as exceeding
them."

In Chu Kheng Lim v Minister for Immigration, Local Goament and Ethnic
Affairs, Mason CJ saitf: "The interpretation which | would give ... ispgorted
by the presumption in favour of validity." His Hour quoted the passage just

313 New South Wales v The Commonwed0806) 229 CLR 1 at 161 [355] per
Gleeson CJ, Gummow, Hayne, Heydon and Crenna2QJ6] HCA 52.

314 (2004) 225 CLR 1 at 52 [135]; [2004] HCA 49.
315 (1945) 71 CLR 237 at 267; [1945] HCA 30.

316 (1992) 176 CLR 1 at 14; [1992] HCA 64.
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quoted from Dixon J inAttorney-General (Vict) v The Commonwealth
His Honour also quoted the following words of Ismad in Federal
Commissioner of Taxation v Munro; British Imperi@il Co Ltd v Federal
Commissioner of Taxatid¥:

“There is always an initial presumption that Pankent did not intend to
pass beyond constitutional bounds. If the languzge statute is not so
intractable as to be incapable of being consistetit this presumption,
the presumption should prevail."

And in Plaintiff S157/2002 v The Commonwedfth Gaudron, McHugh,
Gummow, Kirby and Hayne JJ said, quoting Dixon Rin Hickman; Ex parte
Fox and Clintod® and citing many other authorities, that a basite rof

construction that applies to the interpretation pfivative clauses in
Commonwealth legislation "is that 'if there is apposition between the
Constitution and any such provision, it should lesoived by adopting [an]

interpretation [consistent with the Constitutiohtifat is fairly open'.

Since theNork Choicegase, the words "would put [the provision] in peri
of being invalid" have been read as meaning "wawdder [the provision]
invalid". Thus inGypsy Jokers Motorcycle Club Inc v Commissiondpalice,
in a passage the plaintiff relied on, the pluraltyed the passage from the
Work Choicescasé® and said: "So far as different constructions apge be
available, a construction is to be selected whiokld/ avoid rather than lead to a
conclusion of constitutional invalidity.” (emphasis addediofnote omitted)
And in a passage the plaintiff relied on frafaGeneration Pty Ltd v Liquor
Licensing Cour®, French CJ cited four of the five authorities jgsibted and
said: "Interpretation is ... to be informed by thenciple that the Parliament,
whether of the State or the Commonwealth, did ntgnd its statute to exceed
constitutional limits" (footnote omitted).

317 (1926) 38 CLR 153 at 180; [1926] HCA 58.
318 (2003) 211 CLR 476 at 504 [71]; [2003] HCA 2.
319 (1945) 70 CLR 598 at 616; [1945] HCA 53.
320 (2008) 234 CLR 532 at 553 [11]; [2008] HCA 4.

321 (2009) 237 CLR 501 at 519 [46]; [2009] HCA 4. eSalsoPublic Service
Association of South Australia Inc v Industrial &&ns Commission of South
Australia(2012) 86 ALJR 862 at 868 [16], 876 [64] and 88T][ 289 ALR 1 at 6,
18 and 24; [2012] HCA 25.
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There is a final consideration suggesting that twstruction of
legislation is not affected by considerations @ rikk of constitutional invalidity
as distinct from theeality of it. Questions of statutory construction should
obviously be resolved, as far as possible, unifprmlGrave uncertainty will
otherwise flow. Some aspects of constitutional éa® uncertain, at least in their
application; but the chance that minds will diffeidely about therisk of
constitutional invalidity is much greater than thands will differ widely about
the reality of constitutional invalidity. There is also a ppest of interminable
disputes about the extent of the relevant risk.

The principle, then, is that a court will favourcanstruction resulting in
constitutional validity over one which results ionstitutional invalidity.

The plaintiff cannot take advantage of that ppieiin this case. He did
not demonstrate that the construction that the ntgjgave ss 196 and 198 in
Al-Kateb v Godwinresulted in constitutional invalidity. The appelan that
case put that submission. It was not accepted grewnd for decision by any
member of the minority. Rather, the paths to decishat each member of the
minority selected rested on construing the stayutanguage without the aid of
the reasoning employed in th¢ork Choicesase. It is true, however, that there
are dicta of Gummow J supporting the appellanttsysssiori?’. On the other
hand, three members of the majority disagreed thighappellant's submissibh
and a fourth said "[ijt may be the case" that tippedlant's submission was
wrong, though his Honour did not decide the p8int

Should Al-Kateb v Godwin be overruled? Non-judigawer to detain.
The plaintiff advanced various arguments againstsibundness of the opinions
rejecting the appellant's submissionAhkKateb v Godwin One was that those
opinions rested on McHugh J's acceptanc€linu Kheng Lim v Minister for
Immigration, Local Government and Ethnic Aff&itsof United States authority
which, the plaintiff submitted, was artificial, @xtsively criticised and inapposite
in the context of Ch Ill. Another was that thogentons rested on a doctrine of
"exclusion" of aliens, which meant "expulsion" ondyyd did not extend to
"segregation”. A third was that even if a power"ekclusion" extended to
"segregation”, that would not answer the questibnwbether Ch Ill was

322 (2004) 219 CLR 562 at 609-614 [126]-[140].

323 (2004) 219 CLR 562 at 584 [45], 586 [49], 648-265]-[263], 651 [267] and
662-663 [303]. See aldRe Woolley; Ex parte Applicants M276/20@804) 225
CLR 1 at 31 [72], 46-47 [115], 75-76 [222]-[223]ca87 [270].

324 (2004) 219 CLR 562 at 658 [289].

325 (1992) 176 CLR 1 at 71 n 56.
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infringed. A fourth was that "exclusion from theigtralian community" was too
vague a concept to play a part in determining tm&d of the aliens power in
s 51(xix) of the Constitution or the constraintsIClapplies to it.

The difficulty with these submissions is that tltgynot squarely face the
problem which the plaintiff's position throws uplhat problem concerns the
constitutionality of legislation permitting detemni of an alien who, unlike the
appellant inAl-Kateb v Godwinhas been assessed by ASIO as posing a risk to
Australia's security. The Commonwealth submitteat the plaintiff's argument
rested on a premise stated thus by Brennan, Deah®awson JJ ihu Kheng
Lim v Minister for Immigration, Local GovernmentdaBthnic Affairé®:

“putting to one side ... exceptional cases ... jrkieluntary detention of a
citizen in custody by the State is penal or pugiiiv character and, under
our system of government, exists only as an ingidérthe exclusively
judicial function of adjudging and punishing criralrguilt.”

In Chu Kheng Lim v Minister for Immigration, Local Goament and Ethnic
Affairs, Gaudron J doubted that prenifée In Kruger v The Commonwealtshe
challenged ft®:

“it cannot be said that the power to authorise rd&ie in custody is

exclusively judicial except for clear exceptions.say clear exceptions
because it is difficult to assert exclusivity excepthin a defined area
and, if the area is to be defined by referencextetions, the exceptions
should be clear or should fall within precise andfmed categories.

The exceptions recognised lam are neither clear nor within
precise and confined categories. For examplegxbeptions with respect
to mental illness and infectious disease point avotir of broader
exceptions relating, respectively, to the detentbpeople in custody for
their own welfare andfor the safety or welfare of the community
Similarly, it would seem that, if there is an extep in war time, it, too,
is an exception which relatesttoe safety or welfare of the community

Once exceptions are expressed in terms involViagvelfare of the
individual or thatof the communityit is not possible to say that they are
clear or fall within precise and confined categeridore to the point, it is
not possible to say that, subject to clear excaptithe power to authorise

326 (1992) 176 CLR 1 at 27.
327 (1992) 176 CLR 1 at 55.

328 (1997) 190 CLR 1 at 110; [1997] HCA 27.
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detention in custody is necessarily and exclusivglgicial power.
Accordingly, | adhere to the view that | tentativedxpressed irLim,
namely, that a law authorising detention in custaslynot, of itself,
offensive to Ch III." (emphasis added; footnote tbeai)

Her Honour's reasoning has been cited with appravabther cas€®, and
expressed in similar terms elsewh&e The Commonwealth submitted that
Gaudron J's approach should be preferred to thaBrehnan, Deane and
Dawson JJ.

It is not necessary to decide that question.s Kufficient to decide that,
since the exceptions to the principle Brennan, Beamd Dawson JJ stated are
not closed, another should be added: the deteofionlawful non-citizens who
threaten the safety or welfare of the communityalise of the risks they pose to
Australia's security. |If it is possible to detandiseased person because that
person is a threat to the public health, why isat possible to detain a person
assessed to be a risk to Australia's security Isec#éhat person is a threat to
public health in a different way? The plaintiffiddnot advance any argument
suggesting that that exception did not exist.

Should Al-Kateb v Godwin be overruled? Proportitiga The plaintiff
and the Australian Human Rights Commission insiapuied that whether any
exception should be recognised depends on assesdiether there is a
"proportionate” relationship between the legitimated to be served and the
means by which the Act serves that end. That ssgam was not directed to the
specific exception just identified.

The plaintiff relied on an assertion by BrennaeabBe and Dawson JJ in
Chu Kheng Lim v Minister for Immigration, Local Gwament and Ethnic
Affairs. Their Honours said that the precursors to ssdr@9 196 were "valid
laws if the detention which they require[d] andhewrize[d] [was] limited to what
[was] reasonably capable of being seen as necedsaryhe purposes of
deportation or necessary to enable an applicabomarf entry permit to be made
and considered® Assuming that that assertion is corf&cthe test is met. A

329 Al-Kateb v Godwin(2004) 219 CLR 562 at 648 [258] and 662-663 [3(Ré¢
Woolley; Ex parte Applicants M276/20@3004) 225 CLR 1 at 24-27 [57]-[62];
South Australia v Totar(R010) 242 CLR 1 at 146-147 [382]-[383]; [2010] HCA
39.

330 Kruger v The Commonweal{th997) 190 CLR 1 at 84.
331 (1992) 176 CLR 1 at 33.

332 Cf Al-Kateb v Godwin(2004) 219 CLR 562 at 583-584 [40]-[46] and 64B-64
[252]-[258].
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sovereign government may prevent the entry of glisabject to its international
obligations and the obligations that its municif@a imposes. If aliens enter,
they may be deported. @'Keefe v CalwellLatham CJ sait’:

"Deportation is not necessarily punishment for afferme. The
Government of a country may prevent aliens enterorgmay deport
aliens ... Exclusion in such a case is not a pumént for any offence.
Neither is deportation ... The deportation of awanted immigrant (who
could have been excluded altogether without amynigément of right) is
an act of the same character: it is a measurerategion of the
community from undesired infiltration and is notnmwhment for any
offence.”

If the plaintiff had applied for entry to Australighile in Indonesia, he could
have been excluded without any infringement oftrighustralia is not obliged to
accept persons who pose a risk to its securityualg the plaintiff can now be
deported. As the Commonwealth conceded, depantatiast be consistent with
Art 33(1). That is one of many factors making déipg the plaintiff difficult for
the Commonwealth. Deportation may be impossiblectueve quickly. But the
end is deportation. The means — detention untgdodation is reasonably
practicable — is reasonably proportionate to that e

However, with respect to those who hold a contnagw, there is no
proportionality test to be applied. Section 51>ax the Constitution grants the
Commonwealth legislative power with respect to Unalization and aliens".
Pursuant to s 51(xix), Parliament may enact legsia empowering the
Executive to detain aliens in custody with a vieaeither admitting or deporting
them. Legislation granting that power to detaimad punitive in nature. The
power is properly conferred on the Executive.slhot part of the judicial power
of the Commonwealfff. A law conferring a power to detain pending
deportation is not a law that is merely incidemtathe aliens power. It is a law
which deals "with the very subject of aliens. i§ltat the centre of the power, not
at its circumference or outside the power but diyegperating on the subject
matter of the power’® Accordingly, the plaintiff has not demonstratédttthe
construction of ss 196 and 198 that the Commontealtocated, as applied to
the circumstances of this case, should be rejebtswhuse of Ch Il of the
Constitution.

333 (1949) 77 CLR 261 at 278; [1949] HCA 6, quotedhwapproval by McHugh J in
Al-Kateb v Godwir(2004) 219 CLR 562 at 584 [45].

334 Chu Kheng Lim v Minister for Immigration, Local Goament and Ethnic Affairs
(1992) 176 CLR 1 at 3Al-Kateb v Godwir(2004) 219 CLR 562 at 582 [36].

335 Al-Kateb v Godwir(2004) 219 CLR 562 at 582-583 [39].
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Should Al-Kateb v Godwin be overruled? Relevaatofs. This Court
has in the past been divided on the question whethparty who wishes to
contend that one of its earlier decisions be oWedrumust obtain leave before
embarking on that course. In this case it is corerd to pass by that division
and refer to the factors which the Court takes adoount in deciding whether to
overrule an earlier decision. It is not enought tim@mbers of the later Court
believe that the earlier decision is wrong. Whatrenis needed? Four factors
were specified idohn v Federal Commissioner of Taxafon

“The first [is] that the earlier decisions did nast upon a principle
carefully worked out in a significant successiorcases. The second [is]
a difference between the reasons of the justicastitoting the majority
in one of the earlier decisions. The third [ishttthe earlier decisions had
achieved no useful result but on the contrary el tb considerable
inconvenience. The fourth [is] that the earliecid®ns had not been
independently acted on in a manner which militategainst
reconsideration”.

Satisfaction of one of these criteria will not nesarily lead to overruling. There
are other criteria that matter. One group of themcerns the adequacy or
thoroughness with which the impugned authority \eegued and considered.
The question of overruling a decision thought towseng is one of judgment.
However, it is reasonable to bear in mind what Kidbsaid inK-Generation Pty
Ltd v Liquor Licensing Couft: "care should be taken to avoid (especially
within a very short interval) the re-opening andexamination of issues that
have substantially been decided by earlier dedsion closely analogous
circumstances." In any event, the factors relevarihe question of overruling
only arise if the decision is thought to be wrong.

The question whetheAl-Kateb v Godwinis wrong is a question of
construction. It is notorious that reasonable mimén differ on issues of
construction. The plaintiff supported the mindatgonstruction imAl-Kateb v
Godwin the Commonwealth supported the majority's consitn — in each case
without significant divergence from the argumentdg m Al-Kateb v Godwin
save as indicated above. Those respective arganagatstated iAl-Kateb v
Godwin They speak for themselves. While, with respect, thesahiients'
arguments have obvious force, the plaintiff's sidsion that they represent the
better view must fail for the reasons Hayne J gaval-Kateb v Godwin It is

336 (1989) 166 CLR 417 at 438-439 per Mason CJ, Wilddawson, Toohey and
Gaudron JJ; [1989] HCA 5, referring tdhe Commonwealth v Hospital
Contribution Fund(1982) 150 CLR 49 at 56-58; [1982] HCA 13.

337 (2009) 237 CLR 501 at 569 [246].
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unnecessary for present purposes to analyse ditlbse arguments or those
which appealed to the majoritl-Kateb v Godwirshould not be overruled.

Should Al-Kateb v Godwin be overruled? A missiagiual premise.
There is another reason for not overruliAgKateb v Godwin The Court
"should not embark upon the reconsideration ofahes decision where, for the
resolution of the instant case, it is not necessargo so.**® This case could
only afford an occasion for overrulimy-Kateb v Godwinf the crucial factual
premise of that case existed in this. That facpramise was von Doussa J's
finding that removal from Australia "[was] not reasbly practicable ... as there
[was] no real likelihood or prospect of removalthe reasonably foreseeable
future.’®® That factual premise does not exist here.

That is so for the following reasons. The Commealth Executive has
made active efforts to remove the plaintiff fromstalia. Some of those efforts
have failed. At the time of the hearing, the ssgscef others remained unclear
while certain foreign governments considered reguag Australia for assistance
in resettling persons who include the plaintifft tAe time of the hearing, it was
also the intention of an officer of the Executivettavel to the Annual Tripartite
Consultations on Resettlement in Geneva with a w@wesettling the plaintiff
and others in his position. The evidentiary undemmg of von Doussa J's
factual finding was that the Executive was "undblé&entify another country to
which the appellant might be remove®." There is no equivalent evidentiary
underpinning here. Von Doussa J distinguished &etwa "possibility” of
removal, which existed, and a "real likelihood ocogpect of removal”, which did
not exist. His Honour made that finding after @ltrinvolving contested
evidencé™.

Hence the approach of the minority AkKateb v Godwinwvas that “"the
prospects of removal to another country are so terti@at continued detention
cannot be for the purpose of remov&t." The plaintiff's arguments assume that
at one point ss 189 and 196 validly authoriseddbitention. By this assumption,
the plaintiff accepts, correctly, that he bearsuadbn of persuasion that a real
likelihood or prospect of removal does not exi$tere is no agreed fact to that

338 Re Patterson; Ex parte Tayl¢2001) 207 CLR 391 at 473 [249] per Gummow and
Hayne JJ; [2001] HCA 51.

339 Al-Kateb v Godwir(2004) 219 CLR 562 at 603 [105].
340 Al-Kateb v Godwir(2004) 219 CLR 562 at 603 [104] per Gummow J.
341 SHFB v Goodwifi2003] FCA 294 at [17]-[19].

342 (2004) 219 CLR 562 at 601 [98] per Gummow J.



355

Heydon J
130.

effect, and no trial has taken place at which tlanpff has successfully borne
that burden. Nor, contrary to the plaintiff's sussion, is it possible to draw an
inference that there is no real likelihood of remlofrom the facts agreed in the
Further Amended Special Case.

In Al-Kateb v GodwinCallinan J saif*:

"Who knows, as Kennedy J #advydagv David points out”, what the
outcome of sensitive negotiations between govermsrtaking place from
time to time may be. So too, conditions and ategimay change rapidly
or unexpectedly in those countries which an alias keft or which may
formerly have rejected him or her."

Kennedy J's judgment idadvydas v Davjsto which Callinan J referred, is a
judgment that Rehnquist CJ joined. The passagaresf to is one that Scalia
and Thomas JJ endorsed. Callinan J also saidabatirate predictions as to the
period of immigration detention are simply not pbks' because of "the
difficulties necessarily attendant upon unlawfulrgnchanging attitudes in other
countries, and international negotiatiofis" His Honour went off®:

"The fact that deportation may not be imminentgwen that no current
prediction as to a date and place of it can be p@daes not mean that the
purpose of the detention, deportation, has beeshould be regarded as
abandoned. The sensitivity of international relas, the unsettled
political situation in many countries, and the raed capacity of the
United Nations, all contribute to the inevitablecartainties attaching to
the identification of national refuges for peopldavhave come to this
country unlawfully and who have been shown to beppe to whom
protection obligations are not owed."

It is true that the plaintiff here satisfies s 36(However, his adverse security
assessment creates the same difficulties for hinthase which Callinan J
described. As the Commonwealth submitted, the uteatof international
negotiations is such that judicial assessmentaif firospects is problematic, but
there is nothing to suggest that those negotiattmesso unlikely to succeed that

343 (2004) 219 CLR 562 at 658-659 [290].
344 533 US 678 at 708-709 (2001).
345 Al-Kateb v Godwir(2004) 219 CLR 562 at 660 [292].

346 Al-Kateb v Godwir(2004) 219 CLR 562 at 660 [295].
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the Plaintiff's prospects of removal could be fouttd be 'so remote that
continued detention cannot be for the purposesmabral*’."

Should Al-Kateb v Godwin be overruled? The ComstuParty case.
There is one final question to be answered indhge. Itis: does the "doctrine
in the Australian Communist Partgase” requireAl-Kateb v Godwinto be
overruled? The plaintiff contended that on the Gunwealth's construction of
the Act the Executive's power to detain dependslyan its own perception of
when it would be reasonably practicable for remot@loccur (unless the
Minister's view of the public interest results ixeecise of the discretion
conferred by ss 195A or 417). The plaintiff suliedtthat this was offensive to
Ch 1l of the Constitution. Invalidity was said ftow from the fact that the
operation of the legislation depended on a factctvtuould not be falsified in
proceedings under Ch Ill. The plaintiff relied ¢ime following passage in
Gummow J's judgment iAl-Kateb v Godwirf® to support his submission:

"The continued viability of the purpose of depddator expulsion cannot
be treated by the legislature as a matter purelythe opinion of the
executive government. The reason is that it cabeotor the executive
government to determine the placing from time ioetiof that boundary
line which marks off a category of deprivation ety from the reach of
Ch 1ll. The location of that boundary line itsedfa question arising under
the Constitution or involving its interpretation,erfice the present
significance of theCommunist Party Case Nor can there be sustained
laws for the segregation by incarceration of aliemghout their
commission of any offence requiring adjudicatiomdafor a purpose
unconnected with the entry, investigation, admisstw deportation of
aliens." (footnote omitted)

His Honour's reference tAustralian Communist Party v The Commonwe&lth
takes up an earlier passage in his reasons fonjedty*:

"That case is authority for the basic propositibattthe validity of a law
or of an act of the executive branch done undemaclannot depend upon
the view of the legislature or executive officeattthe conditions requisite
for validity have been satisfied."

347 CfAl-Kateb v Godwir(2004) 219 CLR 562 at 601 [98] per Gummow J.
348 (2004) 219 CLR 562 at 613 [140].
349 (1951) 83 CLR 1; [1951] HCA 5.

350 (2004) 219 CLR 562 at 599 [88].
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One of the interveners, Plaintiff S138, who ighe same position as the
plaintiff, advanced a further argument to the saffiect. It concentrated not on
whether removal was foreseeable, but on the adwersarity assessment. The
argument began with the assumption that the pfaiftad not received
procedural fairness in that he had not been infdrioethe substance of the
allegations against him or of ASIO's grounds of agn. Plaintiff S138
submitted that the exception to the general priacipat the power to detain is
part of the judicial power of the Commonwealth tleatables detention for
immigration purposes is subject to a limitation. heTlimitation is that the
exception "does not extend to [permit] indefinitetehtion where a condition
precedent to detention is, in substance, unrevilyairluding where the person
has not been provided [with] a substantial and nmggnl opportunity to be
heard." Here, the condition precedent to detent®rthe adverse security
assessment. If the person assessed is not made aivahe basis for the
decision, that person cannot gauge whether ASIOfdlbes into jurisdictional
error. Accordingly, the person has no meaningfybartunity to seek judicial
review. It was submitted that to deny the existent the limitation was to
contravene the principle identified in ti@mmunist Partycase. Whether the
security assessment is correct is what Plaintif&dalled a "constitutional fact".
The validity of the plaintiff's detention, Plairftif138 argued, depends on the
view of the executive officers responsible for distention that the condition
requisite for its validity, namely that the 2012sessment was correct, was
satisfied. Plaintiff S138 submitted that for threysions authorising detention to
be constitutionally valid there must be a high @egof judicial oversight and
control. This was because of the interference wittman liberty which
immigration detention involves.

There are four problems with Plaintiff S138's sigsion.

The first problem relates to procedural fairne$fe submission assumes
that the plaintiff did not receive procedural fass at the hands of the ASIO
officers who interviewed him. That assumption wesected abovE'.
Plaintiff S138 did submit: "The constitutional fillties ... arise even if
procedural fairness has been provided in the pdéaticcase of [the plaintiff]."
However, it is undesirable to debate constitutiodifficulties said to arise if
procedural fairness is not given in a case in wpidtedural fairness was given.

The second problem with Plaintiff S138's submissalso relates to
procedural fairness. The submission assumes thational security
considerations will have reduced the content otedoral fairness so much that
an unlawful non-citizen would not know enough t@alidnge an adverse security
assessment by way of judicial review. But therdl#idid not submit that his

351 See above at [244]-[253].
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adverse security assessment was flawed becausealagecurity considerations
prevented its being reviewed. The plaintiff sudgdsthat that might be
Plaintiff S138's difficulty, although Plaintiff S83did nothimselfclaim that he
was affected by it. The plaintiff's submission vihat the ASIO officers who
interviewed him had failed to make clear what tleeusity concern which
eventually led to the adverse security assessmast w

The third problem is that th€ommunist Partycase is concerned with
instances where the personal opinion of an ofiidehe Executive that a state of
affairs exists is the condition for validity of axecutive act. The present case is
not among those instances. The duty to detain rusglel89(1) and 196(1)
depends on an officer knowing or reasonably suspgedhat a person is an
unlawful non-citizen. The duty to detain underd Hoes not continue until an
officer thinks fit to end the detention. It contgs only until the unlawful non-
citizen is removed, deported or granted a visae Kihowledge, or reasonable
suspicion, that a person is an unlawful non-citipeesessed by an officer of the
Executive is not conclusive. It can be challenged. person's status as an
unlawful non-citizen depends on that person's lafck visa. A decision not to
grant a visa can be challenged on the merits agmdlfter by judicial revieW.

It is true that in proceedings under s 39B of dhdiciary Act1903 (Cth) in the
Federal Court of Australia, an application for prehary discovery to establish
the basis on which the assessment was made maytis@sebe met by a
successful claim for public interest immunity reding the applicant from
inspecting the documents which are the subjechaff successful claiftf. That
will be so if the Court considers that the publiterest in national security
outweighs the public interest in the disclosureindbrmation to the applicant.
But those restraints are "self-imposed restrairfikivcourts have adopted when
undertaking the judicial review of security decisb and are not "incompatible
with the rule of law.®* As Mason J said ifChurch of Scientology Inc v
Woodward™:

"The fact that a successful claim for [public i®rimmunity] handicaps
one of the parties to litigation is not a reason daying that the Court
cannot or will not exercise its ordinary jurisdaoti it merely means that
the Court will arrive at a decision on somethingsli¢han the entirety of
the relevant materials."

352 See above at [323].
353 O'Sullivan v Parkin2008) 169 FCR 283.
354 Sagar v O'Sullivari2011) 193 FCR 311 at 325 [82] per Tracey J.

355 (1982) 154 CLR 25 at 61; [1982] HCA 78, quotedhwapproval inGypsy Jokers
Motorcycle Club Inc v Commissioner of Pol{@908) 234 CLR 532 at 556 [24].
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So far as these circumstances hamper review bgotlngs, they are not generated
by the Act. The process is not left in the hanid#e Executive, but in the hands
of the courts. The Executive is not in a positiomictate to the courtS. There

is no collision with Ch Il of the Constitution a@fie kind which theCommunist
Party case doctrine contemplates. That case was dirdotenstances where
bodies other than courts are empowered to makdusine judgments as to the
validity of executive action. This case concerhe powers of the courts.
Among those powers is the power to determine wuglidi

The final problem with Plaintiff S138's argumesiseen in his submission
that theCommunist Partprinciple would not be:

“infringed if ss 189 and 196 ... are read downsaoat to permit detention
in circumstances where an application for a visaredease has been
denied and avenues for challenge practically exkdyghe person is
detained, there is no reasonably foreseeable prbspeemoval, and the
decision to deny the visa was made upon secretnnafiiton where the
person was not informed of the substance of thegations and grounds
which founded the decision."

That is not "reading down". It is radical reconstion. This Court is not
empowered to do it.

The answer to question 3 in the Further Amendexti@pCase is: "Yes".

Question 4 in the Further Amended Special Casstsco

Question 4 in the Further Amended Special CaséWho should pay the
costs of the special case?" In view of the faat tiuestions 1, 2, 2A and 3 have
been answered adversely to the plaintiff, the ansmest be: "The plaintiff”.

356 Gypsy Jokers Motorcycle Club Inc v Commissiond?adice (2008) 234 CLR 532
at 559 [36], 596 [183] and 597 [18H-Generation Pty Ltd v Liquor Licensing
Court (2009) 237 CLR 501 at 542-543 [144]-[149].
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CRENNAN J. The plaintiff is a national of Sri Ulean He is also a refugee. As
a Tamil, and a former member of the Liberation Tsgef Tamil Eelam ("the
LTTE"), the plaintiff has a well-founded fear of rpecution in Sri Lanka for
reasons of his race and imputed political opinithreturned to Sri Lanka, there
is a real chance the plaintiff would face abductionture or death.

On 18 October 2009, the plaintiff was one of agprately 80 asylum
seekers on board a boat intercepted by the Awstr&iustoms Vess&ceanic
Viking. The asylum seekers — including the plaintiff ere&vtaken to Indonesia,
where the plaintiff remained until December 2009.

On 11 December 2009, the Australian Security ligeshice Organisation
("ASIO") provided the Department of Immigration ad@itizenship ("DIAC")
with a security assessment in relation to the pfai('the 2009 assessment”).
The 2009 assessment stated that the plaintiff wastly or indirectly a risk to
security within the meaning of s 4 of theustralian Security Intelligence
Organisation Actl979 (Cth) ("the ASIO Act").

The first defendant, the Director-General of Sigurcontrols ASIO
pursuant to s 8(1) of the ASIO Act. The seconcedédéant, the officer in charge
of the Melbourne Immigration Transit Accommodati@ithe MITA"), is an
officer of DIAC. The third defendant is the Seargtof DIAC, and the fourth
defendant is the Minister for Immigration and Gtiship.

Relevant facts

The plaintiff entered Australia at Christmas Islaan 29 December 2009
as the holder of a special purpose ¥fsaAs a result of the expiration of that visa
at midnight on that day, the plaintiff was not ingmation cleared on his arrival in
Australia, and was detained by an officer of DIAQdar s 189 of the Migration
Act in the Christmas Island Detention Ceritre

On 25 June 2010, the plaintiff made a valid agpion for a Protection
(Class XA) (Subclass 866) visa. On 18 Februaryl2@ldelegate of the fourth
defendant refused to grant a protection visa tptamtiff.

357 The import of the special purpose visa is that,his arrival in Australia, the
plaintiff was a "lawful non-citizen":Migration Act1958 (Cth) ("Migration Act"),
s 13(1).

358 Following the expiration of the special purpossay the plaintiff was subject to
mandatory detention as an "unlawful non-citizerMigration Act, ss 14(1) and
189.
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The delegate found that the plaintiff is a persmrwhom Australia has
protection obligations under the Convention retatio the Status of Refugees
(1951) as amended by the Protocol relating to ttau$S of Refugees (1967)
(together, "the Convention"), within the meaningso86(2)(a) of the Migration
Act. The delegate noted that the plaintiff hadrbaemember of the LTTE, but
stated that she did not have serious reasons fusidering that the plaintiff
should be excluded from protection under Art 1Rhaf Convention. However,
because of the 2009 assessment, the delegate ttwairttie plaintiff did not meet
the requirements of cl 866.225 of Sched 2 to thgrion Regulations 1994
(Cth) ("the Migration Regulations") as he did natisfy public interest criterion
4002 ("PIC 4002").

On 25 May 2011, the Refugee Review Tribunal affidrthe delegate's
decision to refuse to grant a protection visa eghaintiff.

On 4 November 2011, following a challenge by tlanpiff to the validity
of the 2009 assessment, officers of ASIO interveivibe plaintiff, in the
presence of his lawyer, for the purpose of makinmgwa security assessment. On
9 May 2012, ASIO provided DIAC with a new adverselgity assessment in
relation to the plaintiff ("the 2012 assessment')The 2012 assessment
superseded the 2009 assessment, so that the 2888m@m&nt was no longer
operative.

The plaintiff has been held in immigration detentiin Australia
continuously since December 2009: first in the i€hras Island Detention
Centre and, since September 2011, in the MITA.

The plaintiff has no present right to enter angham in any country other
than Sri Lanka. The defendants do not proposetend to remove the plaintiff
to Sri Lanka. The third and fourth defendants hiaken, and continue to take,
steps for the purpose of identifying a country tbhiak to remove the plaintiff
pursuant to s 198 of the Migration ACt At the time of the hearing, responses
from four countries to requests from DIAC to comsidesettling the plaintiff
were outstanding.

Issues

By proceedings commenced in the original jurisdictof this Court
pursuant to s 75(v) of the Constitution, the piffirought, among other things,
an order absolute for a writ of certiorari sett@gjde or quashing, for want of
procedural fairness, the decision of the first ddét to issue the 2012

359 Migration Act, s 198(2) provides for the remov&s soon as reasonably
practicable” of an "unlawful non-citizen" whose hggtion for a visa "has been
finally determined".
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assessment, and an order absolute for a writ oédsalsorpus directed to the
second and third defendants. On 6 June 2012, Hayeéerred the following
guestions of law reserved on a Special Case foopim@on of the Full Court:

"1.  In furnishing the 2012 assessment, did thetMrefendant fail to
comply with the requirements of procedural fairrress

2. Does s 198 of [the Migration Act] authorise ttenoval of the
Plaintiff, being a non-citizen:

2.1 to whom Australia owes protection obligatiansder [the
Convention]; and

2.2 whom ASIO has assessed poses a direct oeahdisk to
security;

to a country where he does not have a well-fountésd of
persecution for the purposes of Article 1A of [tbenvention]?

3. Do ss 189 and 196 of [the Migration Act] autkerthe Plaintiff's

detention?
4. Who should pay the costs of the special case?"
377 During the course of oral argument, the plairgdtight, and was granted,

leave to amend the Special Case to include thewolg question concerning the
validity of PIC 4002:

"2A. If the answer to question 2 is 'Yes' by reasd the plaintiff's
failure to satisfy [PIC 4002] within the meaning @duse 866.225
of Schedule 2 of [the Migration Regulations], iattlclause to that
extent ultra vires the power conferred by section 31(3) of [the
Migration Act] and invalid[?]"

The parties agreed facts for the purposes of tleeiSpCase.

Question 1 — was procedural fairness afforded?

378 The plaintiff submitted that, given the effecttbé 2012 assessment on his
liberty, the exercise of ASIO's power to issue th@l2 assessment was
conditioned on a requirement to afford procedur@@ness. The plaintiff
contended that this requirement was not dischargedause the specific
allegations and material upon which the 2012 asseisswas based were not

fully disclosed to him.

379 The defendants agreed that the exercise of pawestie an assessment
under the ASIO Act was conditioned on a requirementfford procedural
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fairness, the content of which was to be discetmedeference to that Act. The
defendants contended that the plaintiff had bedorddgd procedural fairness
because, in a lengthy interview at which he wasllggepresented, the plaintiff
was informed that he was being assessed for sgquiposes and that ASIO
was concerned with his association with the LTTiag éhe plaintiff was given
ample opportunity to respond to that issue of comce

380 For the reasons given by Kiefel J, | agree thate¢hwas no denial of
procedural fairness in the interview of the pldfintonducted by officers of
ASIO.

Question 2A —is cl 866.225 invalid?

381 The relevant provisions of the ASIO Act, the Migpa Act, the Migration
Regulations and the Convention are described imghgsons of others. They will
only be repeated as necessary to make these redsans Read as a whole, the
Migration Act contains a complex and interconnedetof provisions "directed
to the purpose of responding to the internatioiigations which Australia has
undertaken" in the ConventiSh The relationship between the Convention and
the Migration Act, and the legislative history &f 500-503, are discussed in the
reasons of the Chief Justife For the reasons set out below, cl 866.225 of
Sched 2 to the Migration Regulations is invalidtihe extent that it prescribes
PIC 4002 as a criterion for the grant of a protetivisa, as it is beyond the
power conferred by s 31(3) of the Migration Act.

Decisions relying on PIC 4002

382 Section 504(1) of the Migration Act authorises thevernor-General to
"make regulations, not inconsistent with this Amtescribing all matters which
by this Act are required or permitted to be prdsml. It is settled that a
provision in such terms precludes the making otil&gpns which vary or depart
from positive provisions made by the relevant *ct Section 31(3) of the

360 Plaintiff M61/2010E v The Commonweal(@010) 243 CLR 319 at 339 [27];
[2010] HCA 41.

361 Reasons of the Chief Justice at [12]-[14], [S3H[

362 Morton v Union Steamship Co of New Zealand (i€51) 83 CLR 402 at 410;
[1951] HCA 42;R v Commissioner of Patents; Ex parte Maifl®®53) 89 CLR
381 at 406-407 per Fullagar J; [1953] HCA &hanahan v Scofl957) 96 CLR
245 at 250 per Dixon CJ, Williams, Webb and Fultagjh [1957] HCA 4Peppers
Self Service Stores Pty Ltd v Sddi®58) 98 CLR 606 at 610 per Dixon CJ and
Taylor J; [1958] HCA 39;Utah Construction & Engineering Pty Ltd v Pataky
[1966] AC 629 at 640Willocks v Andersoii1971) 124 CLR 293 at 298-299 per
Barwick CJ, Menzies, Windeyer, Owen, Walsh and &ibB; [1971] HCA 28;

(Footnote continues on next page)
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Migration Act provides that "[t]he regulations mpsescribe criteria for a visa or
visas of a specified class", including protectiosas. It is also well established
that any conflict between the language of particplavisions may be resolved
"by reference to the language of the instrumenwekas a wholé®. Applying
relevant principles, the power in s 31(3), whiclexpressed generally, is a power
to prescribe criteria which are not inconsisterthvine Migration Act.

Clause 866.225(a) of Sched 2 to the Migration Raguns prescribes as a
criterion for the grant of a protection visa thhe tapplicant "satisfies public
interest criteria 4001, 4002 and 4003A". PIC 4p6&ides as follows:

"The applicant is not assessed by [ASIO] to beatlyeor indirectly a risk
to security, within the meaning of section 4 of[thSIO Act]."

If, after considering a valid application for asa& the Minister is not
satisfied that the criteria prescribed for it by tkigration Act or the Migration
Regulations have been satisfied, s 65(1) of therdfign Act requires the
Minister to refuse to grant the visa.

Part IV of the ASIO Act governs ASIO's role inagbn to the provision
of security assessments. Subject to certain exceptvhich are not presently
relevant®, a security assessment provided by ASIO in refatiothe exercise of
any power, or the performance of any function,dlation to a person under the
Migration Act is not subject to a requirement tatstthe grounds upon which
such an assessment has been made, or to reviehe dministrative Appeals
Tribunal ("the AAT") on an application under s Stloe ASIO Act®.

Harrington v Lowe(1996) 190 CLR 311 at 324-325 per Brennan CJ, Daws
Toohey, Gaudron, McHugh and Gummow JJ; [1996] HCA $e alsd’roject
Blue Sky Inc v Australian Broadcasting Autho(itp98) 194 CLR 355 at 380 [61]
per McHugh, Gummow, Kirby and Hayne JJ; [1998] HZ& See alsMinister
for Resources v Dover Fisheries Pty L{t993) 43 FCR 565 at 577-578 per
Gummow J.

363 Project Blue Sky Inc v Australian Broadcasting Auity (1998) 194 CLR 355 at
381 [69] per McHugh, Gummow, Kirby and Hayne Jdingi Cooper Brookes
(Wollongong) Pty Ltd v Federal Commissioner of Texa(1981) 147 CLR 297 at
320 per Mason and Wilson JJ; [1981] HCA 26. Sem @lommissioner for
Railways (NSW) v Agaliangd955) 92 CLR 390 at 397 per Dixon CJ; [1955]
HCA 27.

364 See ASIO Act, s 36(b); Migration Act, s 202.

365 ASIO Act, ss 36 and 37, and par (b) of the dgtiniof "prescribed administrative
action" in s 35(1).
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A decision to refuse to grant a protection vidging on PIC 4002 may be
subject to review by the Refugee Review Tribundig"RRT") under Pt 7 of the
Migration Act®. The decision of the delegate of the Ministerefuse to grant
the plaintiff a protection visa was reviewed instiway. However, the only
relevant matter for the RRT to consider on suchkvéerv is whether the applicant
for review has or has not been "assessed by [A&I®g directly or indirectly a
risk to security". As the RRT correctly observadts reasons for affirming the
delegate's decision to refuse to grant the pléiatipbrotection visa, the RRT
"does not have the power to go behind or examieevtilidity of the ASIO
assessment” in the course of such a review.

Decisions relying on Art 1F, 32 or 33(2) of the @ention

The power to refuse to grant a protection visa tefugee who constitutes
a threat to national security is part of a widagidkative "scheme to exclude
persons whose presence in Australia is undesifibless 500-503 of the
Migration Act deal specifically and in detail withat subject matter.

Section 500(1) of the Migration Act provides tlegiplications may be
made to the AAT for review of specified categorias decisions under the
Migration Act®. Read together, ss 500(1)(c) and 500(4)(c) ghe AAT
jurisdiction to review any decision under the Migoa Act "to refuse to grant a
protection visa, or to cancel a protection visdying on one or more of the
following Articles of [the Convention], namely, Aete 1F, 32 or 33(2)", other
than a decision to which a certificate under s &oglies.

As explained by the Chief Justice and Hayi%g a decision under s 501
of the Migration Act to refuse to grant a protentiisa invoking the aspect of
the character test set out in s 501(6)(d)(v) cdadda decision which meets this
descriptiod”. Other types of decision under the Migration Adght also meet

366 See Migration Act, ss 411, 412.

367 Australia, Senate, Migration (Offences and Unadddée Persons) Amendment Bill
1992 (Cth), Explanatory Memorandum at 1.

368 The AAT does not have general review powers.tebs the AAT's power to
review a decision depends upon an application bemagle to it under an
enactment:Administrative Appeals Tribunal A&®75 (Cth) ("AAT Act"), ss 25(1)
and (4).

369 Reasons of the Chief Justice at [36]-[45]; reasafrHayne J at [188]-[194].

370 The Explanatory Memorandum to the Bill which aduced the character test
provisions states that the phrase "represent a edanfywhich occurs in
s 501(6)(d)(v)) includes "an assessment that aopers a risk to Australia's
(Footnote continues on next page)
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this descriptiof(*. For example, a decision under s 501(3) to refasgrant, or
to cancel, a protection visa in the "national iegt't invoking the aspect of the
character test set out in s 501(6)(c)(ii) (thattigt "having regard to ... the
person's past and present general conduct ..etisempis not of good character")
might qualify as a decision covered by s 500(#c)It can also be noted that a
decision to cancel a visa relying on Arts 32 an(2B&ight conceivably be made
otherwise than under s 501. For example, a decisner s 116(1)(e) to cancel
a protection visa on the basis that "the presemadts tolder in Australia is, or
would be, a risk to the ... safety or good orderthed Australian community”
might also qualify as a decision covered by s 5{o)¥>.

Whether a particular decision under the MigratAwst is a decision "to
refuse to grant a protection visa, or to canceladeggtion visa, relying on one or
more of the following Articles of [the Conventiomjamely, Article 1F, 32 or
33(2)" will be a matter which the AAT will have jadiction to decide as an
essential preliminary to the exercise of its sufiista jurisdiction on an
application for review under s 500(1){¢)

One question which might arise in this contexivisether Arts 32 and
33(2) of the Convention can apply to a decisiomeffuse to grant a protection
visa. Article 32(1) of the Convention prohibitsettexpulsion of a refugee

national security":  Australia, Senate, Migratio@ffences and Undesirable
Persons) Amendment Bill 1992 (Cth), Explanatory Meamdum at 4 [16].

371 No party sought to challen®AGV and NAGW of 2002 v Minister for Immigration
and Multicultural and Indigenous Affair€005) 222 CLR 161 at 176 [42] per
Gleeson CJ, McHugh, Gummow, Hayne, Callinan andddeylJ; [2005] HCA 6,
and all proceeded on the basis that the Ministenatrely on Arts 32 and 33(2) of
the Convention to find under s 36(2) of the MigpatiAct that a person is not a
person to whom Australia has protection obligationder the Convention.

372 A decision to refuse to grant a visa relying lo@ tnational interest” is one to which
the rules of natural justice are said not to appigration Act, s 501(5). It can be
noted that Art 32(2) of the Convention requiresegision as to expulsion to be
made "in accordance with due process of law" batt ttrequirement may be
modified for "compelling reasons of national setyiri

373 See Convention, Art 32(1), which allows a stateexpel a refugee on grounds of
"public order".

374 See AAT Act, ss25(1) and (4). See aPuablic Service Association of South
Australia Inc v Industrial Relations Commission ($2012) 86 ALJR 862 at 871
[31] per French CJ, 874-875 [55]-[57] per Gummovayhe, Crennan, Kiefel and
Bell JJ, 882 [91] per Heydon J; 289 ALR 1 at 10,185 25; [2012] HCA 25.
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"lawfully in" a state's territory. As an "unlawfulon-citizen®” the plaintiff is
not an "outlaw®”®, and he has access to the Australian legal syskémwever, in
any event, for the reasons given by Kiefél,Ja literal application of the text of
Arts 32 and 33(2) is neither necessary nor appaitgim construing s 500(1)(c).

The form and conduct of the review undertaken gy AAT on an
application under s 500(1)(c) will be determinedtbg provisions of the AAT
Act, as modified by sub-ss (5A)-(8) of s 500 of tkkgration Act. Section
500(5) of the Migration Act contains directionsth@ President of the AAT as to
the constitution of the AAT for the purposes ofeaiew on an application under
s 500(1), including a direction that the Presidentst have regard to the degree
to which matters to which the proceeding relatesicemn the security of
Australig”. Review by the AAT on an application under s 300¢ a form of
merits review”. A decision of the AAT on such a review may b@egled to
the Federal Court of Australia on a question offaw

Under s 502 of the Migration Act, if the Ministémtends to make a
decision to refuse to grant, or to cancel, a ptairovisa relying on Arts 1F, 32
or 33(2) of the Convention in relation to a persamg the Minister decides that it
Is in the "national interest" that the person belated to be an excluded person,
the Minister may, as part of the decision, issweewificate to that effect. The
Minister must make such a decision personally, amt cause notice of the
making of the decision to be laid before both Hause Parliament within 15
sitting days of making the decision. A decisiomuich a certificate under s 502
applies cannot be reviewed by the AAT. The prawvisiof s 502 are consonant
with Art 32(2) of the Convention to the extent tHabmpelling reasons of
national security" may have the result that no appeavailable from a decision
relying on that Article.

375 Migration Act, s 14(1).

376 Fardon v Attorney-General (QIdj2004) 223 CLR 575 at 611-612 [78] per
Gummow J; [2004] HCA 46. See al€tu Kheng Lim v Minister for Immigration,
Local Government and Ethnic Affaif€Chu Kheng Lirt) (1992) 176 CLR 1 at 19
per Brennan, Deane and Dawson JJ; [1992] HCA 64.

377 Reasons of Kiefel J at [449]-[452]. ®&f(ST) v Secretary of State for the Home
Departmen{2012] 2 WLR 735; [2012] 3 All ER 1037.

378 Migration Act, s 500(5)(c).
379 AAT Act, s 43(2).

380 AAT Act, s 44(1).
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Submissions

In relation to Question 2A, the plaintiff submdtehat PIC 4002 is
inconsistent with, or repugnant to, the schemehefNligration Act concerning
the right of a state to expel or return a refugée wonstitutes a threat to national
security, a subject covered by Arts 32 and 33(2)th& Convention. The
inconsistency was said to arise because the onteimposed by PIC 4002
undermined or negated the scheme of the Migrationté be found in ss 500-
503. The plaintiff contrasted the circumstancet taadecision-maker who
invoked PIC 4002 to refuse to grant a protectiosawvas only required to be
satisfied of the existence of an adverse secusgssment with the requirement
for substantive consideration under ss 501 and 20@, the availability of
substantive review under s 500(1)(c).

The defendants responded by contending that 9 2#(8he Migration
Act, which provides that "[t]he regulations may s@Bbe criteria for a visa or
visas of a specified class", was the "leading" miow™ in respect of any
conflict between s 31(3) and s 500(1)(c). The deééamts further argued that,
even if s 501 of the Migration Act could be saicetcompass a power to make a
decision relying on Arts 32 and 33(2) of the Coriimn differences in scope
between PIC 4002 and Arts 32 and 33(2) of the Cathwe meant that there was
no inconsistency between PIC 4002 and the schertteedfligration Act set out

in ss 500-503.
Inconsistency

A decision to refuse to grant a protection vis&ing on PIC 4002
effectively reposes the power of determining thpliaption for a protection visa
in the hands of an officer of ASIO. The schemeeaunithe Migration Act for
refusing such an application relying on Arts 32 &3¢2) reposes the power of
determining the application in the Minister perdbnar in the Minister's
delegate.

With some exceptions which are not presently @ievan officer of
ASIO is not required to state the grounds for 13gwd security assessment for the
purposes of the Migration Act. A decision by thenMter personally under
s 502 of the Migration Act is subject to parlianagtscrutiny. A decision under
s 501 of the Migration Act requires the Minister,(n the case of a decision
under s 501(1), a delegate of the Minister) to mesmecific states of satisfaction
as to whether the applicant for a visa "passe<liagacter test”, or whether the
refusal of a visa is "in the national interest".

381 Project Blue Sky Inc v Australian Broadcasting Awity (1998) 194 CLR 355 at
381-382 [70] per McHugh, Gummow, Kirby and Hayne JJ
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A decision to refuse an application for a protattivisa relying on
PIC 4002 is subject to review under Pt 7 of the rslign Act. However, as
explained above, neither the substance nor thengakithe security assessment
is relevantly subject to merits review. By compan, a decision by the
Minister, or the Minister's delegate, relying ontAB2 and 33(2) (other than a
decision to which a certificate under s 502 applieseviewable on the merits by
the AAT.

These differences support the plaintiff's essent@ntention that the
prescription of PIC 4002 as a criterion for thergraf a protection visa departs
from and undermines the specific provisions ofhgration Act which apply to
a decision to refuse, or to cancel, a protecti@a velying on Arts 32 and 33(2)
of the Convention. The differences in scope betwRk: 4002, s 4 of the ASIO
Act and Arts 32 and 33(2) of the Convention, whietre noted in submissions,
do not ameliorate that inconsistency. This leadlstite conclusion, which
answers Question 2A, that cl 866.225 of SchedtBadViigration Regulations is,
to the extent that it prescribes PIC 4002 as araoih for the grant of a protection
visa, beyond the power conferred by s 31(3) ofMiigration Act.

It should be noted that a decision to refuse tmga protection visa to a
refugee relying on Arts 32 and 33(2) of the Conmentwhich is finally
determined (and therefore engages s 198 of thealflogr Act) might raise issues
relating to:

(@) the right of a sovereign state to expel a reeugn grounds of national
security®;

(b)  the obligation not to expel or return such fagee to a country where his
life or freedom would be threatened on Conventioougds (“the non-
refoulement obligation®® unless there are reasonable grounds for
regarding the refugee as "a danger to the seauiritiye country in which

he is'®+

382 See Convention, Arts 32(1) and (A)torney-General (Canada) v Cajt906] AC
542 at 546;Chu Kheng Lim(1992) 176 CLR 1 at 29 per Brennan, Deane and
Dawson JJ;T v Immigration Officer[1996] AC 742 at 754 per Lord Mustill;
Re Woolley; Ex parte Applicants M276/20@804) 225 CLR 1 at 12-13 [18] per
Gleeson CJ; [2004] HCA 4®R (ST) v Secretary of State for the Home Department
[2012] 2 WLR 735 at 748 [32]-[33] per Lord Hope ©faighead; [2012] 3 All ER
1037 at 1052.

383 Convention, Art 33(1).

384 Convention, Art 33(2).
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(c) the authority to detain under the Migration Agthich is limited by
reference to the purposes of detention, which celude remova;

(d) the possible length and efficacy of the remgwadcess in respect of a
refugee with an adverse security assessment ivereign state wishes to
expel the refugee, but not to a country whereifesolr freedom would be
threatened on Convention groufftsand

(e) the authorities which provide that there muest'éxpress authorization of
an abrogation or curtailment of a fundamental rigint freedom" such as
the right to personal liberiy/.

There is potential for serious conflict betweea tight to expel and the
non-refoulement obligation. In the light of théereant authorities, there is also
the possibility that the lawfulness of detentiorl We affected by the length of
the removal process. Removal under s 198 of tigrdlon Act must occur "as
soon as reasonably practicable”. However, whaeasonably practicable in
respect of an unlawful non-citizen who is a refugath an adverse security
assessment may differ from what is reasonably jgedie in respect of an
unlawful non-citizen without such an assessmeittis Mighlights the importance
of the specific provisions of the Migration Act whiapply to the expulsion of a
refugee who poses a risk to national securityaldb shows the seriousness of
departing from those specific provisions, or undamg their operation, as is
occasioned by the prescription of PIC 4002 as terawn for the grant of a
protection visa.

385 Chu Kheng Lim(1992) 176 CLR 1 at 33 per Brennan, Deane and baws. See
also at 11-12 per Mason CJ, 57 per Gaudron J, 6anfl671 per McHugh J. See
further Re Woolley; Ex parte Applicants M276/20@904) 225 CLR 1 at 13-14
[20]-[21] per Gleeson CJ, 19-20 [44]-[45] per McHug, 51-52 [133]-[134] per
Gummow J.

386 See, for exampleZaoui v Attorney-GenergdR005] 1 NZLR 577, particularly at
599-602 [88]-[97] per McGrath J.

387 Coco v The Queefl994) 179 CLR 427 at 437 per Mason CJ, Brennarnidga
and McHugh JJ; [1994] HCA 15. Sémnetts v McCanif1990) 170 CLR 596 at
598 per Mason CJ, Deane and McHugh JJ; [1990] HZARSv Home Secretary;
Ex parte Simm§000] 2 AC 115 at 131 per Lord Hoffmarlaintiff S157/2002 v
The Commonwealt{2003) 211 CLR 476 at 492 [30]; [2003] HCA ARl-Kateb v
Godwin(2004) 219 CLR 562 at 577 [19] per Gleeson CJ; 200CA 37;CTM v
The Queerf2008) 236 CLR 440 at 497-498 [201] per Heydon200B] HCA 25.
See als&outh Australia v Totar{R010) 242 CLR 1 at 155-156 [423] per Crennan
and Bell JJ; [2010] HCA 39.
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Questions 2 and 3 — detention and removal

The Ie%islation which introduced mandatory detamtinder the Migration
Act in 1992% was considered i€hu Kheng Lirf‘%/g. In a joint judgment of
Brennan, Deane and Dawson JJ, with which Masone@Vantly agreet?, it
was recognised that aliens (now referred to asawinll non-citizens") are
subject to a power to expel or exclude which iogetsed in international law as
an incident of sovereignty over territdty Their Honours also said that the
limited authority under the Migration Act to detaam alien did not infringe
Ch 1l of the Constitution because "authority totade in custody [under the
Migration Act] is neither punitive in nature norrpaf the judicial power of the
Commonwealth¥®  Applying those principles, their Honours upheld a
constitutional sections of the Migration Act degliwith powers to detain and
deport on the basis that the power to detain requand authorised by those
sections was "reasonably capable of being seee@sssary for the purposes of
deportation or necessary to enable an applicatomr entry permit to be made
and considered®

The principle established Dhu Kheng Limthat the Executive's authority
to detain under the Migration Act is limited by eefnce to the purposes of the
detention (which then included expulsion and degimm), applies with equal
force in respect of current provisioffsconcerning detention of unlawful non-

388 TheMigration Amendment Act992 (Cth) inserted a new Div 4B into Pt 2 of the
Migration Act (later renumbered Div 6 of Pt 2 oktMigration Act), providing for
the detention of certain non-citizens.

389 (1992) 176 CLR 1.
390 (1992) 176 CLR 1 at 10.

391 (1992) 176 CLR 1 at 29. See altiorney-General (Canada) v Cajti906] AC
542 at 546;T v Immigration Officer[1996] AC 742 at 754 per Lord Mustill;
Re Woolley; Ex parte Applicants M276/20@®%04) 225 CLR 1 at 12-13 [18] per
Gleeson CJR (ST) v Secretary of State for the Home Departj2&it2] 2 WLR
735 at 748 [32]-[33] per Lord Hope; [2012] 3 All ER37 at 1052.

392 (1992) 176 CLR 1 at 32 (citation omitted).
393 (1992) 176 CLR 1 at 33.

394 The Migration Reform Actl992 (Cth) introduced a new Div 4C into Pt 2 o th
Migration Act (later renumbered Div 7 of Pt 2 oktMigration Act), providing for
the detention of unlawful non-citizens.
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citizens for purposes which include enabling anliapfon for a visa to be made
and considered, and expulsion or remd&val

The conclusion that cl 866.225 is invalid to theeat that it prescribes
PIC 4002 as a criterion for the grant of a protectivisa has the effect that the
plaintiff's application for a protection visa isty® be considered, and the
plaintiff remains in lawful detention for that purge, pursuant to ss 189 and 196
of the Migration Act. This answers Question 3.

The conclusion described above renders it unnapedss consider the
plaintiff's continuing detention in the context pdwers to remove under s 198,
or to answer Question 2. It is worth noting thdbllows from the provisions of
the ASIO Act, particularly s 17(1)@, that the conclusion of invalidity in
respect of cl 866.225 has no necessary impact®R2Q@h2 assessment. Further,
the conclusion that the requirements of procediaiahess were afforded in the
interview of the plaintiff by officers of ASIO in &/ember 2011 may be relevant
to the continuing use of the 2012 assessment ®pthposes of functions and
responsibilities under the Migration Act. In thagard, the provisions of the
ASIO Act do not preclude the regular review of asseents made pursuant to
that Act.

Answers

| would answer the questions in the Special Casdiding Question 2A
as amended, as proposed by Kiefel J.

395 See, for exampldRe Woolley; Ex parte Applicants M276/20@804) 225 CLR 1
at 13-14 [20]-[21] per Gleeson CJ, 19-20 [44]-[4&r McHugh J, 51-52 [133]-
[134] per Gummow J.

396 ASIO Act, s 17(1)(c) provides that one of the diions of ASIO is "to advise
Ministers and authorities of the Commonwealth ispext of matters relating to
security, in so far as those matters are relevantthteir functions and
responsibilities”. ASIO Act, s 37(1) provides thdtlhe functions of [ASIO]
referred to in [s 17(1)(c)] include the furnishibgg Commonwealth agencies of
security assessments relevant to their functiodsesponsibilities."
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KIEFEL J. The plaintiff is a national of Sri Laamkand entered the Australian
migration zone at Christmas Island on 29 Deceml@®92as the holder of a
special purpose visa which expired that day. Henrw since held a visa and is
therefore an unlawful non-citiz&h and liable to removal from Australia under
the Migration Act 1958 (Cth}® on that account, subject to consideration of his
application for a protection visa. On 18 Febru2dy 1, a delegate of the fourth
defendant, the Minister for Immigration and Citizaip, found that the plaintiff
was a refugee within the meaning of the Conventelating to the Status of
Refugees (1951) as amended by the Protocol rel&tirige Status of Refugees
(1967) (together referred to as "the Refugees Quiw@') because he had a
well-founded fear of persecution in Sri Lanka feasons of his race and imputed
political opinion and is unable, or, owing to suelar, is unwilling, to return to
that country. The plaintiff had been a memberhef Liberation Tigers of Tamil
Eelam ("the LTTE"). The delegate found, and thiedeants accept, that should
the plaintiff be returned to Sri Lanka, there isreal risk that he will be
persecuted by way of abduction, torture or death.

Despite these findings, the delegate did not gitemplaintiff a protection
visa. The sole reason for the delegate's refosabtso was that the plaintiff did
not meet the requirements of public interest aoter("PIC") 4002, which is
referred to in cl 866.225(a) of Sched 2 to the Migm Regulations 1994 (Cth).
PIC 4002 requir€®’ that an applicant for a protection visa not beesssd by the
Australian Security Intelligence Organisation ("A&8) as "directly or indirectly
a risk to security, within the meaning of sectioro4the Australian Security
Intelligence Organisation Aci979" The plaintiff was unable to meet the
requirements of PIC 4002 because, in December 2888) had made such an
assessment.

The Refugee Review Tribunal affirmed the delegadecision on 25 May
2011. The Tribunal recorded that it had no alteveabut to do so, since the
plaintiff could not satisfy PIC 4002 and was therefnot entitled to be granted a
protection visa. The Tribunal regarded the existeof a valid adverse security
assessment by ASIO as sufficient for the purpos@3® 4002.

Neither the delegate nor the Tribunal had theszssent before it. In this
regard, it may be observed that ASIO is not reguiceprovide a statement of the
grounds of an adverse security assessment whegssgessment is conducted in
connection with the exercise of a power or perforogaof a function under the

397 Migration Act1958 (Cth), ss 13-14.
398 Migration Act1958, s 198.

399 Migration Regulations 1994 (Cth), Sched 4.
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Migration Act®. It would appear from an affidavit filed in thegeceedings by
the Director-General of Security, the first defemglahat an opinion was formed
by ASIO that the plaintiff:

“remains supportive of the LTTE and its use of emae to achieve its
political objectives, and will likely continue taugport LTTE activities of
security concern in and from Australia."

In the hearing before the Refugee Review Tributhed, plaintiff claimed

that he had not been interviewed by ASIO prior e issue of the 2009
assessment and had therefore been denied procéalumaks. An interview was
subsequently conducted by officers of ASIO on @muad 4 November 2011 in
the presence of the plaintiff's lawyer. The inteww was recorded and
transcribed. On 9 May 2012, a further securityeassient, to the same effect as
the earlier assessment and following the termsIGf4902, issued. The parties
have treated the earlier assessment as superseded.

The plaintiff is presently detained in Melbourngthe second defendant,
the Officer in Charge of the Melbourne Immigrati®ransit Accommaodation,
who relies on s 189(1) of thMigration Actfor that purpose. The plaintiff has no
present right to enter and remain in any counttlyeiothan Sri Lanka, including
a country which is a safe third country within theeaning of s 91D of the
Migration Act This is despite enquiries and requests of otbentries having
been made by the Australian authorities.

Procedural fairness?

In these proceedings, the plaintiff contends bteatvas denied procedural
fairness because the officers of ASIO who condutiiednterview did not put to
him specific allegations concerning his involvemeith and support for the
LTTE and the likelihood that he would continue tagpport that organisation.
However, these matters were largely in the natdrepinions formed by the
officers and as such were not required to be pudbreethe plaintiff for
comment®,

400 Australian Security Intelligence Organisation At®79 (Cth), s 36(b) read with
ss 35(1) (par (b) of the definition of "prescribadiministrative action”) and 37(2).
An exception exists in respect of assessments fioadkre purposes of s 202(1) of
theMigration Act

401 Re Minister for Immigration and Multicultural andvdigenous Affairs; Ex parte
Palme(2003) 216 CLR 212 at 219 [21]-[22]; [2003] HCA,56ting Commissioner
for Australian Capital Territory Revenue v Alphadfg Ltd (1994) 49 FCR 576;
SZBYR v Minister for Immigration and Citizens(@®07) 81 ALJR 1190 at 1196
(Footnote continues on next page)



414

415

416

417

Kiefel J
150.

The defendants accept that the ASIO officers wegeiired to afford the
plaintiff procedural fairness and that that obligatextended to directing the
plaintiff's attention to the issue of concern tol@S- in this case, his role in the
LTTE — and to giving him an opportunity to addréisat issue and to advance
any evidence or material relevant to it. The dé&ms contend that obligation
was fulfilled.

The defendants point out that: the plaintiff iegally represented at the
interview; the interview was lengthy; the plainsfattention was directed to the
issue of concern to ASIO, namely his associatiah and support for the LTTE;
and he was given ample opportunity to respond &b igsue. A reading of the
transcript of the interview confirms the correcse$ these submissions. There
was no denial of procedural fairness.

TheMigration Actand Arts 1F, 32 and 33 of the Refugees Convention

In Plaintiff M61/2010E v The Commonwedith and again irPlaintiff
M70/2011 v Minister for Immigration and Citizensfifpthis Court said that the
text and structure of thidigration Actproceed from an assumption that Australia
may have protection obligations to individuals. that expression, thdigration
Act may not accurately reflect the nature of Austiali@bligations under the
Refugees Convention. As was pointed outNlAGV and NAGW of 2002 v
Minister for Immigration and Multicultural and Ingenous Affair¥®, those
obligations are owed to other "Contracting Stategher than to individuals.
This observation does not affect the means provigetheMigration Actto deal
with a non-citizen's claim to protection.

In Plaintiff M61, the Court went on to say that tlkegration Actprovides
power to respond to Australia's international daddiigns by granting a protection
visa in an appropriate case and by not returnipgraon to a country where he or
she has a well-founded fear of persecution foragae stipulated in Art 12°. It
IS necessary to understand how that responsengeftand the importance that
certain articles of the Convention have to the Btin's power to grant or refuse
a protection visa.

[18]; 235 ALR 609 at 616; [2007] HCA 26Minister for Immigration and
Citizenship v SZGURO011) 241 CLR 594 at 598-599 [9]; [2011] HCA 1.

402 (2010) 243 CLR 319 at 339 [27]; [2010] HCA 41.
403 (2011) 244 CLR 144 at 174-175 [44], 189 [90]; J2DHCA 32.
404 (2005) 222 CLR 161 at 169 [16]; [2005] HCA 6.

405 Plaintiff M61/2010E v The Commonwea{®010) 243 CLR 319 at 339 [27].
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Article 1A of the Refugees Convention containsedirdtion of the term
"refugee” for the purposes of the Convention. slhot necessary to set it out.
The plaintiff has a finding in his favour which lmlvs the terms of that
definition.

Article 1F provides that the Refugees Conventiballsnot apply to any
person for whom there are serious reasons for densg that the person has
committed certain crimes — a crime against peaagracrime, or a crime against
humanity, or a serious non-political crime priorth@ person's admission to the
country of refuge — or has been guilty of acts @yt to the purposes and
principles of the United Nations.

Article 32 provides that "Contracting States shadt expel a refugee
lawfully in their territory save on grounds of ratal security or public order.”
Article 33(1) prohibits the expulsion or returnf(relement) of a refugee to the
frontiers of territories "where his life or freedomvould be threatened".
Article 33(2) states that "[t]he benefit of the geat provision may not, however,
be claimed by a refugee whom there are reasonablends for regarding as a
danger to the security of the country in which ¢ie i

Attention is necessarily directed, in these prdoggs, to the references in
Arts 32 and 33 to the national security of a Casting State, to s 500(1)(c) of
the Migration Act which refers to these Articles, and to Art 1F,bases for
refusing the grant of a protection visa. It wi# necessary, in due course, to
consider the scheme of tiMigration Actas a whol&€®. The starting point of
analysis, however, is s 500(1)(c), which, on th@wi have taken, is critical to
the plaintiff's argument concerning PIC 4002.

Section 500 is entitled "Review of decision" amth-s (1) provides for a
review by the Administrative Appeals Tribunal ("tBAT") of three kinds of
decisions: decisions under s 200 to deport a m@ec convicted of certain
crimes; decisions concerning the application of ¢haracter test in s 501; and,
relevantly:

“(c) a decision to refuse to grant a protectionayisr to cancel a
protection visa, relying on one or more of thedaling Articles of
the Refugees Convention, namely, Article 1F, 333(2)""".

406 Project Blue Sky Inc v Australian Broadcasting Auity (1998) 194 CLR 355 at
381 [69]; [1998] HCA 28.

407 References in these reasons to s 500 refer toptbaision as it stood prior to
amendment by th&ligration Amendment (Complementary Protection) 2@11
(Cth).
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Section 500(1)(c) therefore recognises that theidtn has the power to refuse a
protection visa, inter alia, on the ground that #pplicant poses a danger to
national security.

423 Section 501(1) provides that the Minister may seftio grant a visa to a
person if the person does not satisfy the Miniskext he or she passes the
character test. It is not restricted in its apgi@n to protection visas. A person
does not pass the character test, which is seh@b01(6), if, inter alia, there is
a significant risk that he or she would represerdaager to the Australian
community if he or she were allowed to enter oraemn Australia. It may be
observed that this is not inconsistent with thenseof Art 33(2).

424 The Migration Act contains further references to a decision to eeties
grant a protection visa based upon Arts 1F, 323¢2)3 Section 502(1) provides
that when the Minister intends to refuse to grantoocancel a protection visa,
relying on one or more of the Articles, and the iglier decides it is in the
national interest that the person be declared alu@sd person, the Minister may
personally so certify. Section 503(1)(c) providkat a person who has been
refused a protection visa, or whose protection kieabeen cancelled, based on a
decision relying on one or more of the Articlesat entitled to enter Australia or
to be in Australia at any time during the periotedeined under the regulations.

425 Mention may also be made of s 91T, which clarities meaning of the
term "non-political crime" appearing in Art 1F, fire purposes of thdigration
Act. Section 91U likewise clarifies the meaning dparticularly serious crime",
which appears in Art 33(2).

426 Sections 500 to 503 may be seen as something e¢hame which
provides the Minister with a power to refuse a visaa person, to cancel a
person's visa, or to directly exclude a person fAamtralia, where that person is
seen to pose risks of certain kinds to the Austnatiommunity. Decisions made
under s 501(1) or in exercise of the power recaghiby s 500(1)(c) are,
however, expressed to be subject to review by tAd@®. The Minister's
personal decision under s 502 to exclude a perstheinational interest is r{o}
but it is subject to the scrutiny of ParliamfEht

427 It is clearly possible that the application of 815may involve an
assessment of the risk posed by a person to therityeof Australia in

408 Migration Act1958, ss 500(1)(b), 500(1)(c).

409 Migration Act 1958, s 500(1) expressly excepts from such rewdewisions to
which a certificate under s 502 applies.

410 Migration Act1958, s 502(3).
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considering whether the person represents a démglee Australian community.
That is not, however, the principal focus of thetem. It involves wider
considerations as to a person's character and tislimited to decisions
concerning protection visas. Section 501 does ratdr to refugees or the
Refugees Convention. Questions as to nationalriggcin the context of a
refusal of a person's application for a protectima, are more squarely raised by
s 500(1)(c).

The power of refusal recognised by s 500(1)(cklesarly one that is
additional to, and separate from, the power givgnstb01(1) and should be
applied in its field of operation. The source bé tpower so recognised is a
matter dealt with later in these reasBhsFor present purposes it may further be
observed that the power is said by s 500(1)(c)&wdipon what is contained in
the three Articles of the Refugees Convention, oivavhich, Arts 32 and 33(2),
identify, as grounds for expulsion of a person framountry, the risks posed by
the person to national security. Attention shdblkerefore be directed, at least in
the first instance, to the source of the power gased by s 500(1)(c) and, if
possible, effect given to that power.

The issue concerning PIC 4002

Section 504(1) of théigration Act provides that regulations may be
made "not inconsistent with this Act, prescribinly matters which ... are
necessary or convenient to be prescribed for ecagrgut or giving effect to this
Act". Section 31(3) provides that the regulatiomsy prescribe criteria for a visa
of a specified class, including for the class pded for by s 36. Section 36(1)
provides that there is a class of visas to be knasvprotection visas.

A primary criterion specified by s 36(2)(a) fopeotection visa is that the
applicant for the visa is "a non-citizen in Aus@ato whom the Minister is
satisfied Australia has protection obligations uridhe [Refugees Convention]".
Under the Migration Regulations, protection visas subclass 866 visas. The
criterion in s 36(2)(a) is restated in the Regoladi®>. Clause 866.225 requires
that an applicant satisfy particular public intéra#eria.

PIC 4001 concerns the application of the charattet. To satisfy
PIC 4001, either an applicant must pass the charaest, the Minister must be
satisfied that the applicant would pass if the tgas applied, or the Minister
must have decided not to refuse a visa regardiefisectest not being passed.
PIC 4001(a) expresses no more than the requirema&nts 501(1) of the
Migration Act

411 At[441]-[444).

412 Migration Regulations, cll 866.211, 866.221.



432

433

Kiefel J

154,

PIC 4002 is referred to abdVe It refers to a security assessment made
under theAustralian Security Intelligence Organisation At®79 (Cth) ("the
ASIO Act"). The term "security" is defined in 24:

"(a)

(aa)

(b)

the protection of, and of the people of, themtnonwealth and the
several States and Territories from:

(1) espionage;

(i)  sabotage;

(i)  politically motivated violence;

(iv)  promotion of communal violence;

(v) attacks on Australia's defence system; or

(vi) acts of foreign interference;

whether directed from, or committed within, Ausitar not; and

the protection of Australia's territorial abdrder integrity from
serious threats; and

the carrying out of Australia's responsibiktigo any foreign
country in relation to a matter mentioned in any tfe
subparagraphs of paragraph (a) or the matter nmesdioin
paragraph (aa)."

Paragraph (b) may extend the notion of securityobd what is
contemplated by Arts 32 and 33(2). Those Artiades concerned with the risk
that an individual may present for the securitythed country in which he or she
is residing. Paragraph (b) appears to comprehdatigations undertaken by
Australia to other countries in connection with ws&#y. Conceivably, those
obligations may be directed not to the securityAostralia but to the security of
another country. It may be accepted that the ggcof one country may be
dependent upon the security of other courftiebut par (b) does not limit an
assessment to such a consideration. An assesdraset on par (b) would
presumably link the applicant for a protection wagh Australia's obligation to
another country, but in order to find that the &gapit presented a threat to

413 At [408].

414 Suresh v Canada (Minister of Citizenship and Imatign) [2002] 1 SCR 3 at 50

[87].
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security, it would not be necessary to show tha #pplicant, directly or
indirectly, presented a threat to the security oftalia.

Regulations must not conflict with or override tpeovisions of their
enabling Act, unless the enabling Act so provittes Section 504 of the
Migration Actrequires that any regulations made under thatigimv carry out
and give effect to the Act and not be inconsisteith it. In Harrington v
Lowe™® it was held that rules of court could not varydepart from the positive
provisions of their enabling Act by imposing a magiinconsistent with the Act.
A similar issue arises here concerning PIC 4002 chvhnecessitates a
consideration of the scheme of thigration Act concerning the refusal of
protection visas on grounds relating to nationaluséy. As will be observed,
there is more involved than a difference in notiohsecurity.

The statutory scheme and s 500(1)(c)

It was said irMinister for Immigration and Ethnic Affairs v May&t and
repeated by me iRlaintiff M70"%, that theMigration Act may be seen to give
effect to an obligation to determine whether arllamyseeker is a refugee, for the
purposes of the Refugees Convention. The powsgmbval in s 198 cannot be
engaged until such a determination is made. Tlntdf submits that his
removal can occur only if there has been a decitsiorfuse to grant a protection
visa relying on Arts 32 or 33(2).

The course contemplated by thkgration Actis for the Minister, or the
Minister's delegate, to consider whether to grdm& visa. Section 65(1)(a)
provides that if the Minister, after consideringalid application for a visa, is
satisfied that:

"(i) the health criteria for it (if any) have besatisfied; and

(i)  the other criteria for it prescribed by thisciAor the regulations
have been satisfied; and

415 Ex parte Davis; In re Davigl872) LR 7 Ch App 526 at 529; Benniddgnnion on
Statutory Interpretations5th ed (2008) at 244.

416 (1996) 190 CLR 311 at 324-325: [1996] HCA 8.
417 (1985) 157 CLR 290 at 300, 305-306; [1985] HCA 70

418 Plaintiff M70/2011 v Minister for Immigration andit2enship(2011) 244 CLR
144 at 224 [215], 225-226 [217]-[218], 227 [223317238].
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(i)  the grant of the visa is not prevented bytset 40 (circumstances
when granted), 500A (refusal or cancellation of gemary safe
haven visas), 501 (special power to refuse or daceany other
provision of this Act or of any other law of the i@monwealth;
and

(iv) any amount of visa application charge payahleelation to the
application has been paid”,

a visa is to be granted.

The health criterfd® require visa applicants to undergo medical andgtche
X-ray examinations. They may result in an applicsing placed under medical
supervision if he or she presents a threat to puidalth in Australia. A criterion
prescribed by théMigration Actis that in s 36(2), which has been referred to
above. It follows fromNAGV and NAGW of 2002 v Minister for Immigration
and Multicultural and Indigenous Affaf8, and the finding that the plaintiff is a
refugee within the meaning of the Refugees Conweantihat that criterion is
satisfied.

Attention is focused by the defendants upon P10Q244s "other criteria ...
prescribed by ... the regulations” within the meanofgs 65(1)(a)(ii). The
defendants contend that one need go no further tihareat PIC 4002 as an
essential criterion which is not met, and from vishitfollows that a protection
visa must be refused. This was the approach thkethe delegate and the
Refugee Review Tribunal. On this view it is notessary for the Minister to
consider the matters to which s 500(1)(c) diredtendion. However, the
submission overlooks the need to construe Nhgration Act and Migration
Regulations together. It assumes the validityhefprescription of PIC 4002 as a
criterion for the grant of a protection visa, whistthe matter in issue.

On the material before the delegate and the Tabuine grant of a
protection visa to the plaintiff was not prevenbsdany of the matters referred to
in s 65(1)(a)(ii). The ASIO Act does not operatea Commonwealth law upon
the Migration Act so that an assessment made under it could préhwegrant of
a protection visa. The ASIO Act provides for thendtions of ASIO, which
include the furnishing of security assessments ¢oni@onwealth agencies as
relevant to their functions and responsibilitfés It is the Migration Regulations,

419 Migration Regulations, cll 866.223-866.224B oh&d 2.
420 (2005) 222 CLR 161 at 174 [33], 176 [42], 179-180).

421 Australian Security Intelligence Organisation A&79, s 37(1).
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through PIC 4002, which purport to give an ASIOws#g assessment the effect
of preventing the grant of a visa.

Section 501 of théMigration Act which contains the character test, is
specified as a provision which may prevent the gmina protection visa.
Section 500(1)(c) is an "other provision of thistAdor the purposes of
s 65(1)(a)(ii)), which may also prevent a grantcdagese it provides grounds for
refusal. The defendants accept that s 500(1)(@@as to contemplate a decision
made by reference to the abovementioned Articlér the reasons earlier
giverf?, it is preferable to first consider the sourcettad power recognised by
s 500(1)(c) to refuse a visa on grounds of, inlier, aecurity by reference to the
Articles.

The assumption made in s 500(1)(c), that ther® power to refuse the
grant of a protection visa relying on the threeids, suggests that there is
another provision in thdligration Act which confers the power. But for the
decision inNAGYV, the obvious candidate would be s 36(2) and igiirement
that a visa applicant be a person to whom the N&nis satisfied Australia has
“protection obligations" under the Refugees Conwent On one view, the
gualification of a person as a refugee under ArislAot sufficient to answer that
question. Articles 1F, 32 and 33(2) are expresse@rms which prevent the
operation of the Refugees Convention in certaigucitstances, or prevent a
particular person claiming the benefit of its pswns. Where those Articles
operate such that the Refugees Convention doesamoly or a refugee is
disentitled from claiming the benefit of the prakidn on refoulement, it might
be thought possible to conclude that Australia doe$ owe protection
obligations to that person. Howev&AGYV holds that the reference to these
Articles in theMigration Actdoes not derogate from a construction of s 36§2) b
which the criterion there expressed is answerekfgrence to the definition of a
refugee in Art 1A of the Refugees Convenffdn The plaintiff's submissions do
not seek to cast doubt upon the decisioNAGV.

The defendants refer to the Explanatory Memorandealing with what
became s 500(1)(®f, where it was said that the provision has the ceftd
“removing the obligation to provide protection asstugee to a person who has

422 At[428].

423 NAGV and NAGW of 2002 v Minister for ImmigrationdaNlulticultural and
Indigenous Affaird2005) 222 CLR 161 at 174 [33], 176 [42], 177 [4¥79-180
[57].

424 Section 180(1)(c), discussed in Australia, Hoo$eRepresentatives, Migration
(Offences and Undesirable Persons) Amendment B8B2]1 Explanatory
Memorandum at 3 [10].
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committed crimes against peace, war crimes, criaggsnst humanity, serious
non-political criminal offences, or otherwise pratsea threat to the security of
Australia or to the Australian community.” A thtea the "security of Australia”

may be taken to refer to Arts 32 and 33(2) andhaedt to the ... Australian

community” may reflect the danger to the commurefigrred to in Art 33(2).

The defendants point out that the assumption tegpmessed, that the
effect of a person coming within Arts 1F, 32 or 33(as to remove protection
obligations, was shown to be wrong MAGV. But an acceptance of the
defendants' proposition does not mean that the posferred to in s 500(1)(c),
and the other sections referred to above, doeexist and cannot be used to
refuse a protection visa on the grounds providedhkge Articles. Section 500
and the other sections necessarily imply the axigt®f the power.

Minister for Immigration and Ethnic Affairs v May&t which has been
referred to above, concerned s 6A(1)(c) of Migration Act That section
provided that a permanent entry permit was notdaykanted to a non-citizen
after his entry into Australia unless, inter aliae Minister had determined that
he had the status of refugee within the meaninghefRefugees Convention.
There was no other provision in thdigration Act providing a power of
determination. This Court held that s 6A(1)(c) Wdobe construed so as to
imply that authority. It was sdfd that a legislative provision which operates
upon a specified determination of a Minister camadily be construed as
impliedly conferring the statutory function to maktee determination. Such a
construction is clearly warranted where there ioth@r source apparent and the
legislative provision would otherwise be withountent if no authority to make
the determination existed. The approach takeMager was applied irChan v
Minister for Immigration and Ethnic Affait€ and cited with approval in
Minister for Immigration and Ethnic Affairs v Wu &@h Liand®. So far as
concerns s 500(1)(c), the provision of a poweretoaw a decision made relying
upon the Articles confirms the correctness of thgraach by which the power is
implied.

425 (1985) 157 CLR 290.

426 Minister for Immigration and Ethnic Affairs v May€t985) 157 CLR 290 at 302-
303 per Mason, Deane and Dawson JJ.

427 (1989) 169 CLR 379; [1989] HCA 62.

428 (1996) 185 CLR 259 at 273-274; [1996] HCA 6. Saso Kruger v The
Commonwealtt{1997) 190 CLR 1 at 157; [1997] HCA 2Kttorney-General (Cth)
v Oates(1999) 198 CLR 162 at 172 [16]; [1999] HCA JISAGV and NAGW of
2002 v Minister for Immigration and Multiculturalnd Indigenous Affair§2005)
222 CLR 161 at 175 [36].



445

446

447

Kiefel J
159.

The refusal of a protection visa on the groundawipled by those Articles,
which include the safety of the community and nsdio security, is not
inconsistent with a conclusion that a person iefagee to whom protection
obligations are owed. Elsewhere in their submmssidhe defendants rely upon
the fact that s 36 itself recognises that somegeda may not be eligible to
obtain protection visas. Section 36(3), which watsoduced as part of the
Border Protection Legislation Amendment A889 (Cth) and was in place at the
time NAGVwas decidetd®, provides that Australia is taken not to have grtion
obligations to a non-citizen who has not takerpalisible steps to avail himself
or herself of a right to enter and reside in a ¢tguapart from Australia.

NAGV was concerned with the construction of s 36(2jhefMigration
Act and what constituted satisfaction of the criteribarein expressed. In the
process of construing the provision, this Courtl@ded the operation of the
Articles, in particular, the terms in which the ighttion of non-refoulement is
expressed in Art 33(3¥. But it did not suggest that satisfaction of thaterion
meant that a refugee was entitled to a protectisa, or that the power referred
to in s 500(1)(c) of th#ligration Actcould not be utilised to refuse the grant of a
visa on the grounds provided by the Articles. bal¢he Court recognised the
operation the Articles might have in relation te tgrant or cancellation of a
protection vis&™.

It is of no small importance to the statutory soke and its comparison
with PIC 4002, that s 500(1)(c) provides a rightrefiiew from a decision
refusing the grant of a protection visa which eligpon one or more of the
Articles. The AAT has been selected to underthkeréview of these decisions.
Section 500(4) provides, in effect, that such asiee, along with the other types
of decisions referred to in s 500(1) — to depon-nitizens who have been in
Australia for less than 10 years and have beenicavof certain offences; and
to refuse to grant or to cancel a visa based oficapipn of the character test

429 Although s 36(3) of thdigration Act1958 had been enacted by the tineGV
was decided, the visa application concerned indhas¢ predated s 36(3). Thus, the
relevant form of theMigration Act 1958 considered ilNAGV was that prior to
changes being made to s 36 by Pt 6 of Sched ktddider Protection Legislation
Amendment Actl999 (Cth): seeNAGV and NAGW of 2002 v Minister for
Immigration and Multicultural and Indigenous Affaif2005) 222 CLR 161 at 168
[10].

430 NAGV and NAGW of 2002 v Minister for ImmigrationdaNulticultural and
Indigenous Affairg2005) 222 CLR 161 at 173-174 [28]-[33], 186 [81].

431 NAGV and NAGW of 2002 v Minister for ImmigrationdaNulticultural and
Indigenous Affairg2005) 222 CLR 161 at 179-180 [57].
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under s 501 — is not reviewable by other tribuialging review functions under
the Migration Act including the Refugee Review Tribunal.

The reason for the choice of the AAT as the reingvibody may be that it
is a "high ranking review tribunal”, the Presideftwhich is required to be a
judge of the Federal Cofiit Section 500(5) of thi®ligration Actmakes special
provision for the President of the AAT to considee persons who are to
constitute the AAT in a proceeding to review damsi of the kind in question.
Amongst the factors to which the President musehagard are the degree of
public importance and the complexity of the mattiersvhich the proceeding
relates, and the degree to which the matters coniter security, defence or
international relations of Australia.

Can Arts 32 and 33(2) apply to a refusal?

The defendants point to the terms of Art 32, whack expressed to deal
only with the expulsion of a refugee who is lawjuih the territory of a
Contracting State. Decisions in the United Kingdand elsewhere, such as
R (ST) v Secretary of State for the Home Departifietiold that whether a
person is "lawfully” in a Contracting State faltstie determined by reference to
whether the refugee has been granted the righivéoim that State under its
domestic law. The plaintiff in this case has neem granted that right. It
follows, the defendants say, that there can neeea decision to refuse relying
on Art 32. The "refusal to grant” referred to iB30(1)(c) therefore miscarries.

A literal application of the Articles is neitheecessary nor appropriate in
construing s 500(1)(c) to determine its intendeckrafon in the statutory
scheme. Rather it is necessary to approach thasmno on the basis that no
word, sentence or clause is superfluous, void sigiificanf™.

The decision to refuse a visa to which s 500(1)é&ters is one made
“relying on" the Articles. It cannot sensibly beggested that the terms of the
Articles are to be applied literally in this proses Section 500(1)(c) directs
attention to the matters which form the basis floe hon-operation of the
Refugees Convention or the disentittement of a qrern® the benefit of its
provisions.

432 Daher v Minister for Immigration and Ethnic Affaif$997) 77 FCR 107 at 110.
433 [2012] 2 WLR 735 at 748 [33]; [2012] 3 All ER 1Dat 1052.

434 Project Blue Sky Inc v Australian Broadcasting Awity (1998) 194 CLR 355 at
382 [71], referring toThe Commonwealth v Baun®05) 2 CLR 405 at 414 per
Griffith CJ; [1905] HCA 11.
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It is therefore not to the point, for the purpases 500(1)(c), that a person
be lawfully resident in Australia. It is not toetlpoint that the refoulement of the
plaintiff is not contemplated, which is the premigg Art 33. Rather, those
Articles should be taken to provide grounds forusal by reference to the
conduct, or potential future conduct, of a refuged the effect of such conduct
upon Australia's interests so far as they conceatomal security and the
protection of the community. If there are reasémajrounds for regarding a
refugee as "a danger to the security of [Australi@rt 33(2)) or there are
"compelling reasons of national security" (Art 39(2the grant of a visa is
prevented by a provision of thdligration Act within the meaning of
s 65(1)(a)(iii).

The AAT and review of security assessments

The defendants point to special provisions in Aldeninistrative Appeals
Tribunal Act 1975 (Cth) ("the AAT Act") with respect to revieaf security
assessments made by ASIO. These provisions inthalereation of a Security
Appeals Divisiof>. Certain powers, such as the power to review ragve
security assessments by ASIO may be exercised by the AAT only in this
Division. Special procedures are involved in dertaearings in the Security
Appeals Division, such as provisions for a privdtearind®, and for the
consideration by the presidential member as to kdrahformation be disclosed
where it is subject to certification by the Attoyp@eneral that disclosure would
be contrary to the public interé&$t

Section 500(1) is not the only provision in thggration Act concerned
with review by the AAT of security assessments ecisions based on such
assessments. Section 202, which concerns deportagion security grounds,
refers to the availability of review and does sthout reference to the additional
procedures provided for in the AAT Act.

It is not entirely clear what is sought to be dnawy the defendants from
reference to the different procedures which applg review by the AAT of an
adverse security assessment, so far as concerngpération of s 500(1)(c).
What the defendants' submission points out is dinahssessment made for the
purposes of PIC 4002 may be subject to a differeview process. This tends to

435 Administrative Appeals Tribunal AtB75 (Cth), Pt I, Div 1, s 19(2)(baa).
436 Administrative Appeals Tribunal AtB75, s 19(6).
437 Administrative Appeals Tribunal AtB75, s 39A(5).

438 Administrative Appeals Tribunal AtB75, s 39B(5).
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highlight the fact that the Migration Regulatioby, PIC 4002, establish a regime
different from that applying under tiMigration Act

Conclusions

The Migration Act contemplates that the Minister, or the Minister's
delegate, may consider whether a person posek toribe security of Australia
in determining whether to grant or to refuse a guoton visa. If the Minister
considers that the risk to security is unacceptablevisa may be refused
notwithstanding that a person comes within the Bed#is Convention's definition
of a refugee. The Minister could be informed byageessment by ASIO. It may
be noted that such an assessment is required timel&figration Actwhere a
person is to be deported on security grofiids

The Migration Act by s 500(1)(c), provides for a review to be cartdd
by the AAT of a decision of this kind. This strdpgmplies that the grounds
provided by the three Articles of the Refugees @mtion, which may be relied
upon by the Minister in refusing to grant a pramttvisa, are not criteria
respecting the grant of a visa under s 65(1)(ay@inher, what is contemplated is
that the procedure concerning refusal on thesengi®is subject to review by a
tribunal chosen for that purpose.

PIC 4002, if applied, would deny the Minister tltansideration and it
would deny the review process specified in s 500(tLhas the effect of bringing
the consideration by the Minister, or the Minigedelegate, to a premature end
and rendering the decision to that effect non-mgalde. The process created by
PIC 4002 requires a refusal of a protection vissetaentirely upon an opinion
formed by officers of ASIO. But it is nowhere centplated by théigration
Act that officers of ASIO are to have a determinatiole regarding applications
for visas.

The ASIO Act provides for a review of an adverseuwsity assessment by
the AAT*°, but that review would be of an assessment ofrigas defined by
s 4 of the ASIO Act, which, as has been noted, exoptates wider notions of
security. PIC 4002 could, on one view, be readrdtolimit the assessment of
Australia's security conformably with Arts 1F, 32da33(2), but this would not
overcome the clear intention of thdigration Act that the Minister, or the
Minister's delegate, consider for him- or hersdfiether a protection visa should
be refused on grounds of national security. PIG2&)statement that the non-
existence of an adverse security assessment igeaiar impermissibly cuts
across the process intended byMhgration Act

439 Migration Act1958, s 202(1)(b).

440 Australian Security Intelligence Organisation A&79, s 54(1).
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On the view | have taken of this matter, it isther necessary nor
appropriate at this point to consider the argumeimscted at the decision in
Al-Kateb v Godwiff*. The plaintiff may lawfully be detained until his
application has been considered in accordancethgtMigration Act Until the
outcome of the plaintiff's application is knowngtbetermination of which may
include the review provided by s 500(1)(c), consatien of the constitutional
limits to the power to detain unlawful non-citizaagpremature.

| am in agreement with Hayne J as to the answaishashould be given
to questions 2, 3 and 4 of the Special Case, amguéstion 2A as amended.
| have dealt with the question of procedural fassiel would answer Question 1
as follows.

Question 1: In furnishing the 2012 assessmenttltgdFirst Defendant fail to
comply with the requirements of procedural fairrress

Answer: No.

441 (2004) 219 CLR 562; [2004] HCA 37.
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462 BELL J. The plaintiff is a Tamil national of Sranka. He has been assessed by
the United Nations High Commissioner for Refuget#se( UNHCR") and by
Australia to be a refugee with a well-founded feapersecution should he be
returned to Sri Lanka. The plaintiff was registelyy the UNHCR in Indonesia
in July 2009. In November 2009, he was intervievwsdan officer of the
Commonwealth Department of Immigration and Citizepg"DIAC"). At the
time, the plaintiff was being held in an Indonesiamigration detention facility.
Following the interview, the plaintiff was issuedthva special purpose visa. The
possession of the visa permitted the plaintiff aavfully enter Australia. He
entered Australia at Christmas Island on 29 Decergb89. Within an hour of
his arrival, the plaintiff's special purpose visgieed and he has not since held a
visa under théligration Act1958 (Cth) ("the Act").

463 The plaintiff has been held in immigration detentisince 30 December
20009.

464 The plaintiff made a valid application for the graf a protection visa,
which would enable him to reside in the Australk@mmunity. Section 36(2)(a)
of the Act provides as a criterion for the granteofprotection visa that the
Minister for Immigration and Citizenship ("the Mster") is satisfied that the
applicant is a non-citizen in Australia to whom #&ala has protection
obligations under the Refugees Convention as anterme the Refugees
Protocot” ("the Convention"). Additional criteria for therapt of protection
visas are specified in the Migration Regulations 949 (Cth) ("the
Regulations". These include that at the time a decision tatgoa refuse to
grant the visa is made, the applicant must satisftain public interest criteff4.
Public interest criterion 4002 ("PIC 4002") reqairthat the applicant is not
assessed by the Australian Security Intelligencgaf@isation ("ASIO") to be
directly or indirectly a risk to securfty.

465 The question of whether Australia has protectibligations to a person is
answered by determining whether the person is ageef to whom the

442 Section 5 of the Act provides that the "Refugdesnvention” means the
Convention relating to the Status of Refugees ddr@eneva on 28 July 1951 and
the "Refugees Protocol” means the Protocol reldtrtge Status of Refugees done
at New York on 31 January 1967.

443 The Regulations, Sched 2, Subclass 866.
444 The Regulations, Sched 2, cl 866.225(a).

445 PIC 4002 is set out in Sched 4, Pt 1, cl 400thefRegulations.



466

467

468

Bell J
165.

Convention applies by reference to A#°1 A person with a well-founded fear
of persecution for a Convention reason within theamng of Art 1A(2) is a
refugee. However, Art 1F states that the provsiohthe Convention do not
apply to a person if there are serious reasonsdosidering that the person has
committed a crime against peace, a war crime, @mecragainst humanity, a
serious non-political crime outside the countryefiige or other acts contrary to
the purposes and principles of the United Nations.

The plaintiff was assessed by the Minister's ddkego have a well-
founded fear of persecution in Sri Lanka from the lSankan Government,
paramilitary groups and Tamil separatist groupghenbasis of his race and his
imputed political opinion. The latter was attriedt to him by putative
persecutors because he is a former member of therdtion Tigers of Tamil
Eelam ("the LTTE"). The delegate was satisfied tha plaintiff is at risk of
being abducted, tortured or killed in Sri Lankathg agents of persecution. She
assessed the plaintiff to be a refugee. She wadiesd that he is not excluded
under Art 1F from the benefit of that status. Nttatanding that Australia owes
protection obligations to the plaintiff, he wasuséd a protection visa. The
refusal was the consequence of the plaintiff'silitglbo satisfy PIC 4002: ASIO
has assessed that the plaintiff is directly orrietly a risk to security.

The central obligation assumed by Contracting eStaunder the
Convention is stated in Art 33(1): a State shatl expel or return ("refouler") a
refugee to the frontiers of territories where tbRigee's life or freedom would be
threatened for a Convention reason. Article 33(@vides that the benefit of
this guarantee does not prevent the expulsiontarrref a refugee where there
are reasonable grounds for believing that the edug a danger to the security of
the Contracting State. Australia does not clainbaorelieved of its protection
obligations to the plaintiff. It is not said thdttere are reasonable grounds for
regarding the plaintiff as a danger to Australseésurity such that he might be
expelled or returned relying on Art 33(2).

The plaintiff is being held in the Melbourne Immagon Transit
Accommodation ("MITA"). The authority relied upday the Officer in Charge
of MITA is s 189(1) of the Act. That provision ngices an officer to detain an
unlawful non-citizen who is in the migration zoné& person who is detained
under s 189 must be kept in immigration detentiotil temoved from Australia
under ss 198 or 199, deported, or granted &¥is#&n officer must remove an

446 NAGV and NAGW of 2002 v Minister for ImmigrationdaNulticultural and
Indigenous Affairs(2005) 222 CLR 161 at 176 [42] per Gleeson CJ, Mgt
Gummow, Hayne, Callinan and Heydon JJ; [2005] HOANAGV).

447 The Act, s 196(1).
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unlawful non-citizen detainee from Australia as rs@s reasonably practicable
after the final determination of the detainee'sliappion for a substantive vi&4.
The scheme is detailed A-Kateb v Godwiff®. The defendants submit that the
power of removal from Australia under s 198 is te bonstrued as not
authorising or requiring the removal of a refugee breach of Australia's
obligations under the Convention. That submissioould be accepted.

Sri Lanka is the only country which the plaintif&s a right to enter. The
plaintiff remains in immigration detention because cannot be returned to
Sri Lanka and no other country is willing to reaeihim. These are the
circumstances in which the plaintiff commenced pestngs in the original
jurisdiction of the Court pursuant to ss 75(iii)dai@5(v) of the Constitution,
claiming relief including an order absolute for atwf habeas corpus against the
Officer in Charge of MITA and the Secretary of DIAC

The amended Special Case raised three substangtmestions for
determination. The first question asks whether fumishing to DIAC the
adverse security assessment, the Director Genér&8eourity ("the Director
General") failed to comply with the requirements prbcedural fairness. The
second question asks whether s 198 of the Act asd®othe plaintiff's removal
to a country in which he does not have a well-fathdear of persecution in
circumstances in which he is a person to whom Ailiatrhas protection
obligations and who has an adverse security assessnihe third question asks
whether ss 189 and 196 authorise the plaintiffterd®n. The answer to this
question for which the plaintiff contends requirg®e Court to re-open the
decision inAl-Kateh

In the course of the hearing, the plaintiff wavegi leave to claim
additional relief on a further ground. In the evdrat the answer to the second
guestion is "yes", the plaintiff seeks a declaratibat cl 866.225 of Sched 2 of
the Regulations is ultra vires the power conferbgds 31(3) of the Act and
invalid to the extent that it requires an applickorta protection visa to satisfy
PIC 4002. Success on this ground would mean tigaplaintiff's application for
a protection visa has not been lawfully determin&ince, in my opinion, the
answer to the second question is "yes", it is coierg to address the challenge
to the Regulations first. If the stipulation of PK4002 is ultra vires the
regulation-making power under the Act, the remajmguestions do not arise for
determination. In such an event, the plaintiff ramkledges that his continued
detention while his application is redetermined ldobe authorised under the
Act.

448 The Act, ss 198(2) and 198(6).

449 (2004) 219 CLR 562; [2004] HCA 37AI-Katel).
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The challenge to PIC 4002

Before 1 November 1993, persons seeking to engAgstralia's
protection obligations were required to apply fecagnition as a refugee and
thereafter to seek permission to remain in Austfdli The Migration Reform
Act 1992 (Cth) ("the Reform Act") combined these twogasses into the single
process of applying for a protection visa. From imception, the scheme
required an applicant for a protection visa toségtcriteria in addition to the
statutory criterion of being a person to whom Aaisr has protection
obligations. Express provision was made for addél criteria to be specified in
the regulatior§8*. The regulations which accompanied the amendments
introduced by the Reform Act included the requiratritbat an applicant satisfy
public interest criteria, of which PIC 4002 was onét the time, PIC 4002
stipulated that "the applicant is not assessed Hgy dcompetent Australian
authorities to be directly or indirectly a risk fwstralian national securit§>®.
Another public interest criterion stipulated by tiegulations at the inception of
the scheme required that the applicant not be sopewhose presence in
Australia was prejudicial to Australia's foreigtatéons™3,

PIC 4002 was amended in 2005 by the omissionefatbrds "competent
Australian authorities” and the substitution of tlwerds "Australian Security
Intelligence Organisatio®. The words "Australian national" before the word
"security" were omitted and the words "within theaning of section 4 of the
Australian Security Intelligence Organisation AQ79' were inserted after it.
The changes confined the assessment to one casuedy ASIO. The
assessment was not restricted to Australia's ratieacurity but it included

450 The scheme is described Minister for Immigration and Ethnic Affairs v Mayer
(1985) 157 CLR 290; [1985] HCA 70.

451 Migration Act, s 26(3) as at 1 November 1993 (re084(3)).

452 Migration (1993) Regulations 1992 (Cth), Schedk4002. The Reform Act
received assent on 17 December 1992. The bulkeoReform Act, including the
amendment to PIC 4002, commenced on 1 November. 1888 Migration (1993)
Regulations 1992 (Cth), which introduced PIC 40€@nmenced on 1 February
1993. PIC 4002 was amended to include the referémc¢'competent Australian
authorities" and "Australian national security" t®g 36.2 of the Migration (1993)
Regulations (Amendment) 1993 No 88 on 31 May 1993.

453 Migration (1993) Regulations 1992 (Cth), Sched|41003.

454 Migration Amendment Regulations 2005 (Cth) (N9.10
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consideration of security matters in the conducAostralia's responsibilities to
foreign countrie$®.

Other amendments to the Act which were intendedammence with
those introduced by the Reform Act inserted prowisirelating to the refusal or
cancellation of a protection visa "relying on onenwore of ... Article 1F, 32 or
33(2) [of the Convention}®®. Jurisdiction was conferred on the Administrative
Appeals Tribunal ("the AAT") to review a decisiamrefuse to grant a protection
visa, or to cancel a protection visa, "relying amie of more of Arts 1F, 32 or
33(2) (now s 500(1)(c)). The right to seek AAT ieav of decisions to refuse to
grant or to cancel a protection visa relying onsAtE, 32 or 33(2) was not to
apply to certain decisions taken personally byNhaister (now s 502(1)(a)(iii)).
A person in relation to whom a decision has beedena refuse to grant, or to
cancel a protection visa, relying on one or mordu$ 1F, 32 or 33(2) was not
entitled to enter Australia or to be in Australiaamy time during the period
determined under the regulations (now s 503(1)(c)).

Reference to Art 1F has been made earlier in ttezsons. It deals with a
person's past serious criminal activity and pass &lcat are contrary to the
purposes and principles of the United Nations. efspn to whom Art 1F applies
is outside the provisions of the Convention. Aesc32 and 33(2) deal with the
expulsion or return of refugees. Article 32 is cemed with a refugee who is
lawfully in the territory of the expelling StateA refugee who answers this
description is not to be expelled "save on grousfdsational security or public
order". In such an event, Art 32 dictates (exaepere compelling reasons of
national security otherwise require) that the rekigpe permitted to submit
evidence to clear himself, and to appeal to ancepeesented before a competent
authority, and to be allowed a reasonable periaghith to seek legal admission
into another country.

The obligation of non-refoulement imposed by A3{13 applies whether
the refugee is lawfully present within the terntaf the State or otherwise. The
obligation is subject to the exception stated int 38(2), which allows a
Contracting State to return a refugee in circunt#anin which there exist

455 Australian Security Intelligence Organisation A@79 (Cth) ("ASIO Act"), s 4,
par (b) of definition of "security".

456 The Migration (Offences and Undesirable Persons) AmesdnAct1992 (Cth),
ss 4(2)(b), 6, 7.
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reasonable grounds for regarding the refugee alzedanger to the security of
the country in which he 1¥.

No express power to refuse to grant or to cangebtection visa "relying
on" Arts 1F, 32 or 33(2) is provided in the Acts Aoted, s 36(2) incorporates as
a criterion for the grant of a protection visa ttied applicant is a person to whom
Australia has protection obligations under the Garion. A decision to refuse
to grant a protection visa because the person isanperson to whom the
provisions of the Convention apply under Art 1Fd dar that reason not within
the criterion stated in s 36(2), is a decisionyirej on" Art 1F to which the right
of review before the AAT applies. The plaintiftballenge to the validity of the
stipulation of PIC 4002 is on the ground of repugnato the provisions of the
Act respecting decisions to refuse to grant oraecel a protection visa "relying
on" Arts 32 and 33(1). Each deals, inter aliahvgécurity in a manner that is
said to be inconsistent with the stipulation of RED2.

The Explanatory Memorandum to the Bill introducitige provisions
relating to decisions "relying on one or more ofsAtF, 32 and 33(2)" stat&d

"Subclause 4(2)(b) inserts new paragraph (c) $ettion 180 [now
s 500(1)(c)] to extend the jurisdiction of the AAG review decisions to
refuse or cancel protection visas relying on AesclF, 32 or 33(2) of the
Refugees Convention. Protection visas will come iexistence on the
commencement of thieligration Reform Act 1992n 1 November 1993.
The Articles of the Refugees Convention referred to in new
paragraph 180(1)(c) have the effect of removing the obligation to
provide protection as a refugee to a per son who has committed crimes
against peace, war crimes, crimes against humanity, serious non-
political criminal offences, or otherwise presents a threat to the
security of Australia or to the Australian community.” (emphasis
added)

In NAGV™, it was explained that the adjectival phrase 86@) (as it
then stood) "to whom Australia has protection dtiigns under [the
Convention]" describes a person who is a refugelinvthe meaning of Art 1 of

457 Under Art 33(2), a Contracting State may alsoukdr a refugee who has been
convicted by a final judgment of a particularlyises crime and who constitutes a
danger to the community of that country.

458 Australia, House of Representatives, Migrationffé@ces and Undesirable
Persons) Amendment Bill 1992, Explanatory Memoram@d 3 [10].

459 (2005) 222 CLR 161.
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the Conventiof?®. The assumption in the concluding sentence of the
Explanatory Memorandum that each of Arts 1F, 32 3B(@) have the effect of
“removing the obligation to provide protection agedugee” was wrong. A
decision to refuse to grant a protection visa bgean applicant is not a person
to whom Australia has protection obligations is ané made relying on Arts 32
or 33(2). The introduction of the provisions relgtto the refusal to grant or the
cancellation of protection visas "relying on" ther®@ention Articles was noted
in NAGVL. Their Honours suggested that the reference te 32 and 33(2)
may have been included "for more abundant cauttaas@pexegetical of Art 1F
in its adoption by the Act, with operation boththe time of grant and later
cancellation of protection visa&*

480 The plaintiff submits that ss 500(1)(c), 500(4%%)502(1)(a)(iii) and
503(1)(c) must be taken to reflect an express l&te intention that the
Minister be permitted to refuse to grant or to @rcprotection visa "relying on"
Arts 32 or 33(2). He contends that the power essidn s501(1) and
501(6)(d)(v) or, perhaps, as an implication froma tirant of jurisdiction under
s 500(1)(c).

481 Section 65(1) requires the Minister to grant tieavf he or she is satisfied
that the criteria for the visa prescribed by tha dicthe Regulations have been
satisfied, and that the grant is not preventeds€40s 500A or 501 of the Act or
by any other provision of the Act or any Commonwedaw, and that any
applicable charge has been paid. If the Minisdemat so satisfied, he or she is
required to refuse to grant the i€a

482 Section 501 provides that the Minister may reftsegrant a visa to a
person who does not pass the "character test". "difaacter test” is defined in
s 501(6). Of present relevance is s 501(6)(dy¥ich states that a person does

460 (2005) 222 CLR 161 at 176 [42] per Gleeson CJHMgh, Gummow, Hayne,
Callinan and Heydon JJ.

461 (2005) 222 CLR 161 at 179 [55] per Gleeson CIJHNMgh, Gummow, Hayne,
Callinan and Heydon JJ.

462 (2005) 222 CLR 161 at 179 [57] per Gleeson CJHNMgh, Gummow, Hayne,
Callinan and Heydon JJ.

463 Section 500(4)(c) provides that decisions tosefio grant or to cancel a protection
visa relying on one or more of Arts 1F, 32 or 3382¢ not reviewable by the
Refugee Review Tribunal or the Migration Reviewblmal.

464 The Act, s 65(1)(b).
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not pass the character test if, in the event tlisopewere allowed to enter or to
remain in Australia, there is a significant risktlthe person would:

“represent a danger to the Australian communityooa segment of that
community, whether by way of being liable to becomeolved in
activities that are disruptive to, or in violendedatening harm to, that
community or segment, or in any other way."

The plaintiff submits that the refusal to grargratection visa because the
applicant does not pass the character test unb@t(§)(d)(v) is a decision that
“relies on" one or both of Arts 32 or 33(2) andsighject to review before the
AAT.

The stipulation under the Regulatiéfisof PIC 4002 is challenged as
inconsistent with the Act in several ways. Firsgtisfaction of PIC 4002
involves a broader inquiry than satisfaction of skeeurity aspect of the character
tesf®. PIC 4002 thus erects a barrier to entry of aevextensive kind than
under the Act. Secondly, PIC 4002 interposes ferdiht decision-maker to the
repository of the power under the Act, giving rise the possibility of
"disconformity of views between different arms bketExecutive on the same
subject matter". Thirdly, PIC 4002 does not regdire Minister or the Minister's
delegate to be satisfied of the content of thessssent, whereas the Minister or
the Minister's delegate is required to be satisfie@ matter of substance that an
applicant passes the character test. Fourthly,4B02 circumvents the special
process of review provided for in the Act for demis to refuse or cancel
protection visas relying on Arts 32 or 33(2).

The plaintiff disavows any contention that critgeadditional to those in
the Act cannot be imposed by regulation under tress power conferred by
ss 31(3) and 504(1). His argument is that PIC 486&ls with a topic that is
dealt with in the Act by reference to the Convemtiand which he identifies as
"whether the person represents a danger to theralast community in any
way". That characterisation of the subject madtePIC 4002 and Arts 32 and
33(2) is too broad. As the first of the plainfSubmissions on inconsistency

465 The Act, s504(1) relevantly provides: "The Gowme-General may make
regulations, not inconsistent with this Act, présiolg all matters which by this Act
are required or permitted to be prescribed or whighnecessary or convenient to
be prescribed for carrying out or giving effecthies Act".

466 Morton v United Steamship Co of New Zealand (11@51) 83 CLR 402 at 412;
[1951] HCA 42;R v Commissioner of Patents; Ex parte Maifi®53) 89 CLR
381 at 407 per Fullagar J; [1953] HCA &@hanahan v Scofl1957) 96 CLR 245 at
250 per Dixon CJ, Williams, Webb and Fullagar 1957] HCA 4.
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recognises, PIC 4002 and Arts 32 and 33(2) in icerespects address different
topics.

In Minister for Immigration and Multicultural and Ingenous Affairs v
QAAH of 2004the joint reasons sté4té

"The [Migration] Act is to be read against the sigtent refusal of
nation states to accept, apart from any limitationgosed by treaties to
which they are parties, any abridgment of theiharty to determine for
themselves whether or not a right of entry and efmanent settlement
should be afforded to any individual or group afiinduals."

The obligations that Australia has assumed under Gonvention and
which are reflected in the Act do not require thaefugee be granted asylin
Australia has a sovereign right to determine whparsons, including which
refugees, will be permitted to enter and residdiwiits territory. The stipulation
that an applicant for a protection visa, in comnmwith applicants for other
classes of visa, is not a risk to "security" in thay that term is defined in the
ASIO Act, is not on its face inconsistent with tlreatment in the Act of a
decision to refuse to grant a protection visa thay be characterised as "relying
on" Arts 32 or 33(2).

A decision to refuse to grant or to cancel a mtt@ visa because an
applicant fails to satisfy s 501(6)(d)(v) of theachcter test may involve
consideration of matters that answer the descriptib "national security”" or
"danger to security” but it is strained to chardste such a decision as one
“relying on" Arts 32 or 33(2). The Act states thst in terms which do not draw

467 (2006) 231 CLR 1 at 5 [2] per Gummow ACJ, Caltinbdleydon and Crennan JJ;
[2006] HCA 53. Sedinister for Immigration and Multicultural Affairg Khawar
(2002) 210 CLR 1 at 16 [44] per McHugh and Gummdwd002] HCA 14. See
also NAGV (2005) 222 CLR 161 at 169-170 [16] per Gleeson KidHugh,
Gummow, Hayne, Callinan and Heydon JJ, cifing Home Secretary (UK)1996]
AC 742 at 753-754 an8ale v Haitian Centers Councd09 US 155 at 179-183
(1993).

468 NAGV (2005) 222 CLR 161 at 169-171 [13]-[21] per GleeS€an McHugh,
Gummow, Hayne, Callinan and Heydon Applicant A v Minister for Immigration
and Ethnic Affairs(1997) 190 CLR 225 at 274 per Gummow J; [1997] HCA
citing Nguyen Tuan Cuong v Director of Immigratif®®77] 1 WLR 68 at 79 per
Lord Goff of Chieveley and Lord Hoffmann; and Mathe'Sovereignty and the
Right to Seek Asylum: The Case of Cambodian Asykeekers in Australia”,
(1994) 15Australian Year Book of International La®% at 54-555Z v Minister for
Immigration and Multicultural Affair2000) 101 FCR 342 at 346 [15], 348-349
[29]-[32].
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on either Article of the Convention. While thesemuch to be said for the view
stated in the joint reasons NAGV quoted aboV¥€’, it was unnecessary for their
Honours to determine whether, as the defendants sidvmit, the reference to
Arts 32 and 33(2) in s 500(1)(c) and the linkedvsimns was enacted in error.
An interpretation that gives no work to provisiasfsan Act should be avoided.
Whether the power is sourced in s 501(6)(d)(v)saoibe implied from the grant
of jurisdiction to review in s 500(1)(c), it is aower to refuse to grant or to
cancel a protection visa relying on grounds thatildlsupport the expulsion or
refoulement of a refugee under the Convention. adwerse security assessment
by ASIO may be based on considerations that wooldsopport a decision to
refuse a protection visa on the ground that thera significant risk that the
person is a danger to the Australian community orsegment of it
(s 501(6)(d)(v)) or more directly relying on Art ®r 33(2). However, there is
no inconsistency in subjecting applicants for pcbts visas to the same barrier
to entry that is applied to applicants for otheasskes of visa which entitle the
holder to enter and reside in Austréffa

The issue of an adverse security assessmentesdhig Minister to refuse
to grant a visa in all the classes of visa for Whsatisfaction of PIC 4002 is a
criteriorf™. This is not to interpose ASIO as the decisiorkena Contrary to the
tenor of certain of the plaintiff's submissionse tissue of an adverse security
assessment does not involve the exercise of araumieable power. Nor is there
any disconformity arising from the circumstancet tA81O may assess a person
as a risk to security and the Minister's delegadag fimd that the person satisfies
the character test. ASIO is a specialist inteliigge organisation that carries out
an assessment of risk including indirect risk tousity as defined in its AEE.
That assessment involves a different and lessesltbid than the determination
of whether there is a significant risk that a pargwesents a danger to the
Australian community or a segment of it.

Clause 866.225 of the Regulations, to the extaattit stipulates PIC 4002
as a criterion for the grant of a protection viganot ultra vires the power
conferred by s 31(3) of the Act.

469 (2005) 222 CLR 161 at 179 [57] per Gleeson CIJHNMgh, Gummow, Hayne,
Callinan and Heydon JJ.

470 PIC 4002 is stipulated by the Regulations asitermn for the grant of a large
number of classes of visa.

471 The Act, s 65(1)(a)(ii).

472 ASIO Act, s 4, definition of "security”, and s(17(c) read with s 37(1).
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The security assessment and the content of proakfdinness

ASIO's functions include advising Ministers and n@oonwealth
authorities respecting matters relating to sectifityParticular provision is made
under the ASIO Act for ASIO to furnish Commonweadiflencies with security
assessmerftd. Relevantly, a security assessmefit:is

"a statement in writing furnished by [ASIO] to a @monwealth agency
expressing any recommendation, opinion or advice @n otherwise
referring to, the question whether it would be dstent with the
requirements of security for prescribed administeaaiction to be taken in
respect of a person or the question whether theiregents of security
make it necessary or desirable for prescribed adtrative action to be
taken in respect of a person”.

The reference to "prescribed administrative actionludes "the exercise
of any power, or the performance of any functionrelation to a person” under
the Act or the Regulatiof$.

On 11 December 2009, ASIO furnished DIAC with aeessment that the
plaintiff was directly or indirectly a risk to setty within the meaning of s 4 of
the ASIO Act. Subsequently, ASIO undertook a ferteecurity assessment of
the plaintiff. On 4 November 2011, the plaintiffasv interviewed by ASIO
officers in the presence of his lawyer. The in@mw was recorded and a
transcript of it forms part of the materials in tBpecial Case. On 9 May 2012,
ASIO furnished DIAC with a further adverse secuagsessment of the plaintiff
("the 2012 assessment”). The parties have tredudedearlier assessment as
superseded by the 2012 assessment.

ASIO assessed the plaintiff to be directly or radily a risk to security
taking into account the following findings based itminvestigations. First, the
plaintiff was a voluntary and active member of LHerE intelligence wing from
1996 to 1999, with responsibilities including idéyihg Sri Lankan Army
collaborators, which he was aware likely led tora&xidicial killings. He had
maintained further involvement in intelligence aities on behalf of the LTTE
from 1999 to 2006. Secondly, the plaintiff deliely withheld information
about his activities of security concern and prediadnendacious information in

473 ASIO Act, s 17(1)(c).
474 ASIO Act, s 37(2).
475 ASIO Act, s 35(1), definition of "security assesnt".

476 ASIO Act, s 35(1), par (b) of definition of "prthed administrative action”.
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the assessment process in order to conceal thoseieg Thirdly, the plaintiff

remains supportive of the LTTE and its use of \noke to achieve its political
objectives and he will likely continue to suppormfIE activities of security
concern in and from Australia.

The 2012 assessment was an adverse security rassess that it
contained an opinion or advice that could be piiejablto the interests of the
plaintiff*’’. Generally, the ASIO Act requires that an adveesgurity assessment
be accompanied by a statement of the grounds éoaskessment, setting out the
information that has been relied on in making tleseasment, other than
information that would be contrary to the requiremseof securit{/®. The
agency or authority furnished with an adverse sgcassessment is ordinarily
required to give the subject of it notice of thetfaf the assessment and a copy of
the statement containing the grounds f8F.itThese requirements do not apply if
the Attorney-General certifies that withholding ioetof the making of a security
assessment is essential to the security of th@madr that disclosure of the
statement of grounds, or a particular part of tagesnent, would be prejudicial to
the interests of security, as the case mé&y.be

The provisions governing the giving of notice d&ietmaking of the
assessment and the statement of the grounds f@o mot apply to adverse
security assessments of non-citizens who do nal hopermanent or special
purpose visa and which are issued in connectioh thi¢ exercise of any power
under the Act or Regulatiotis

ASIO is required to accord procedural fairnessntm-citizens in the
conduct of security assessments under the Act gulBegons. An adverse
security assessment issued in terms reflecting 4B02 in relation to an
applicant for a protection visa will lead to thefusal of the visa and the
likelihood that the subject of the assessment segithain in detention for some
period. This is a consideration which, as the wgdats acknowledge, tends to
increase the content of the obligation of proceldi@ianess in the conduct of the
assessment. The defendants submit that thereoargecvailing considerations.
They rely on the scheme of the ASIO Act, in pafacwon the exclusion of the
requirement to give a statement of the groundsifoassessment to non-citizens

477 ASIO Act, s 35(1), par (a) of definition of "adge security assessment”.
478 ASIO Act, s 37(2)(a).

479 ASIO Act, s 38(1).

480 ASIO Act, s 38(2) and (4).

481 ASIO Act, s 36(b).
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in the position of the plaintiff, notwithstandinlgat provision of that information
may not be prejudicial to the requirements of séguand on the secrecy that is
said to be essential to the collection and maimeaaf intelligence concerning
security matters. These factors are said to nelitagainst any requirement that
"issues" be identified to the subject of an adveesaurity assessment other than
at a high level of generality.

The statutory framework within which an adminisitra decision is made
is of course critical to the assessment of theesunif procedural fairne$d So,
too, is consideration of the particular circumsemof the cas®. That
consideration in this case reveals that the pf#isitichallenge is without
substance. This conclusion makes the Special &aseappropriate proceeding
in which to consider the extent of any curtailmehthe obligation of procedural
fairness in the conduct of DIAC security assessmbmtreason of ASIO's statute
and the nature of its intelligence work.

It is the plaintiff's case that, in the conduct tbe 2012 assessment,
procedural fairness required that ASIO's intervieyofficers put the following
allegations to him so that he might have the oppuoty to deal with each:

“(@) that the plaintiff maintained further involvemt with LTTE
Intelligence activities from 1999-2006;

(b)  that the plaintiff remains supportive of theTH's use of violence
to achieve political objectives; and

(c) that the plaintiff is likely to continue to soqrt the LTTE activities
of security concern in and from Australia.”

The plaintiff complains that in the absence of #éiegations (a), (b) and
(c) being put to him, the interview which resultadhe 2012 assessment was no
more than a "general and unfocused invitation teesbmissions”. This was a
reference to the statement of Gummow Minister for Immigration and Ethnic
Affairs v Kurtovié®. In issue in that case was the failure to makankmto the

482 SZBEL v Minister for Immigration and Multiculturahd Indigenous Affair§2006)
228 CLR 152 at 160 [26] per Gleeson CJ, Kirby, Hgy@allinan and Heydon JJ;
[2006] HCA 63.

483 Re Minister for Immigration and Multicultural andhvdigenous Affairs; Ex parte
Lam (2003) 214 CLR 1 at 14 [38] per Gleeson CJ, 16 @& McHugh and
Gummow JJ; [2003] HCA 6Applicant VEAL of 2002 v Minister for Immigration
and Multicultural and Indigenous Affair2005) 225 CLR 88 at 99 [25] per
Gleeson CJ, Gummow, Kirby, Hayne and Heydon JD9PBICA 72.

484 (1990) 21 FCR 193 at 223.



501

502

503

504

Bell J
177.

respondent material supplied by the New South Walsen authorities that was
critical to the decision-maker's determinationislfar removed from the facts of
the present case.

The focus of the interview was on the circumstarinevhich the plaintiff
joined the LTTE and the nature and extent of hisvies within it. The
interviewing officers made abundantly plain to glaintiff that his claim to have
been an unwilling recruit to the LTTE was in issag,was his claim to have been
dilatory in the discharge of his intelligence dsti&nd to have ceased any role
with the LTTE in 1999. The interviewing officer warely raised with the
plaintiff the charge that he had deliberately wélthinformation concerning his
association with the LTTE. Claimed inconsistendgrethe plaintiff's account of
the circumstances in which he joined the LTTE and/nich he left employment
with a garage owned by the LTTE in 2004 were drawvihis attention and he
was invited to comment on them.

The plaintiff invoked Lord Diplock's statement Mahon v Air New
Zealand Ltd®, that procedural fairness required that he "ndefien the dark as
to the risk of the finding being made and thus ok of any opportunity to
adduce additional material of probative value". e ThHaintiff cannot be said to
have been "left in the dark" as to an allegatioatthe had maintained
involvement with LTTE intelligence activities. Thenscript of the interview is
eloquent of the interviewing officers' scepticisitloe plaintiff's account that he
had been a reluctant LTTE operative. Notably abfem the plaintiff's case
was any indication of what additional material higm have adduced had the
interviewing officers put the allegations to himtérms.

At the hearing, the plaintiff's principal complaiwas directed to the
failure to put allegation (c). In circumstancesnhich the plaintiff was insisting
that he was an unwilling LTTE recruit, the defendanghtly submit that it
would have been pointless to put to him that hist paluntary association made
it likely that he remained supportive of the LTTidathat he would continue that
support.

The conclusion that the plaintiff had voluntardmed the LTTE appears
to have been based on the contents of a Refugesr&efForm supplied by the
UNHCR to DIAC. In that document, the plaintiff recorded as giving an
account that he had joined the LTTE voluntarilyheTdelegate had raised this
matter with the plaintiff in the course of her intew with him. The delegate
was satisfied with the plaintiff's explanation thiz¢ statement in the form was an
error. The delegate had regard to the existenceandépendent country
information that confirmed the forcible recruitmdayt the LTTE of Tamils from

485 [1984] AC 808 at 821.
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the north of Sri Lanka. ASIO came to a differeohclusion. Relevantly for the
plaintiff's challenge, and contrary to one of hibmissions, there is no material
in the Special Case that would support a conclugianthe 2012 assessment was
based on material that was not disclosed to him.

The plaintiff was not denied procedural fairnesghie conduct of the 2012
assessment.

Section 198 — removal from Australia

The plaintiff contends that the removal power urgl@98 is not engaged
in the case of an unlawful non-citizen who is aigefe. The argument builds on
the constraint on the obligation of removal resipecinon-refoulemeff. It
draws on the structured schemes for the removadafe third countries of
persons who would otherwise be eligible to apply gootection vise§’. |t is
suggested that the scheme in each case evincestamidn to avoid the
possibility of refoulement, including indirect reflement, of potential refugees.
By contrast, the provisions of s 198 are silentoalsow the officer subject to the
duty of removal is to determine the claims of aigefe to have a well-founded
fear of persecution on a Convention ground in #eeiving country. The better
view, in the plaintiff's submission, is that then@val of a refugee under the Act
is only authorised as the result of a decisionimglyon Arts 32 or 33(2) of the
Convention.

The plaintiff acknowledges that his constructioowd result in a person
in his position being entitled to reside in Austahotwithstanding that the
person had not been granted a visa. It is a amigin that does not sit with the
objects and scheme of the A&t The plaintiff submits that a material change to
the Act since the decision il-Kateb is the insertion of subdiv B in Div 7 of
Pt 2, which provides for the making of "residencetedminations’®. The
introduction of the residence determination scheines argued, removes any
“imperative” that an unlawful non-citizen be detdruntil removed, deported or
granted a vis&.

486 Plaintiff M70 v Minister for Immigration and Citinship (2011) 244 CLR 144 at
178 [54] per French CJ, 190 [91] per Gummow, Hay@egnnan and Bell JJ;
[2011] HCA 32.

487 The Act, subdivs Al and AK of Div 3 of Pt 2 and 88(7).
488 The Act, ss 4, 13-14, 189.
489 Inserted by thdigration Amendment (Detention Arrangements) 2G5 (Cth).

490 Al-Kateb(2004) 219 CLR 562 at 576 [17] per Gleeson CJ,[@28] per Hayne J.
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Subdivision B in Div 7 of Pt 2 confers power o tMinister to determine
that one or more persons are to reside at a speqgfiace instead of being
detained at a place covered by the definition ofmigration detention” in
s 5(1f**. The Minister is not subject to a duty to considbether to exercise the
power to make a residence determindffonThe Minister may at any time vary
or revoke a residence determinaffdn A person residing at a specified place
subject to a residence determination is deemeceton bmmigration detention.
Section 197AC(4) provides that if a residence aweieation is in force in
relation to a person and a provision of the Acuregs the person to be released
from immigration detention, or no longer requiraspermits the person to be
detained, "the residence determination ... is redok and the person is, by that
revocation, released from immigration detention".

The plaintiff is an unlawful non-citizen whose atimstances bring him
within the provisions of ss 198(2) and 198(6). hées made an application for a
protection visa which has been finally determin@tie Act does not preclude his
removal from Australia to a country in which he doet have a well-founded
fear of persecution. At a practical level, it & lbe expected that an officer
effecting the removal of the plaintiff would act time advice of officers within
DIAC, who are equipped to assess whether removailldvbe consistent with
Australia's international obligations. In the ewémat an officer purported to
remove the plaintiff from Australia to a countrywhich the plaintiff is at risk of
persecution, the determination to do so would lixgesti to judicial review.

Before turning to the authority for the plainsffcontinued detention,
reference should be made to his submission thatelnmoval from Australia to
any third country would place Australia in breadihe obligations that it owes
to Contracting States under the Convention unlessonditions of Art 32 were
met.

Contrary to the plaintiff's submission, he is agperson to whom Art 32
applies. His submission that he is "lawfully inl#ralia is advanced in the face
of a deal of authority to the contrary. The pldiist argument accepts that
"lawfully" as it appears in Art 32 "fundamentallgfers to domestic law", but
goes on to contend that "lawfully" has "an autonasjanternational meaning".
In the plaintiff's submission, treating "lawfullyh Art 32 as coterminous with
domestic laws risks "unreasonable outcomes". Hgamntes the outcome in
R (ST) v Home Secretd#¥in this respect. In that case, the claimant, atren

491 The Act, s 197AB.
492 The Act, s 197AE.
493 The Act, s 197AD.

494 [2012] 2 WLR 735; 3 All ER 1037.
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refugee, had been present in the United Kingdoneutemporary permissions
for 13 and a half years while her application feylam was determined and her
rights of appeal and review were pursued. The SuprCourt held that she was
not lawfully within the United Kingdom for the puwpes of Art 32. The plaintiff
invites the Court not to adopt the reasonindRif{ST) v Home SecretaryHis
argument depends upon a more generous construatitime obligation under
Art 32 in Professor Hathaway's commenf&rgnd to a lesser degree in Professor
Davy's work®. Professor Hathaway's analysis is discusse {$T) v Home
Secr;;[;ary and the absence of consensus among the commsniatthe point is
noted*".

512 Lord Hope of Craighead considered that Art 32 eomglates that the
refugee "is not merely present in the territorytted contracting state, but that he
is there lawfully.*® The implication from the use of the word "lawitilbeing
that the refugee's presence in the territory of Goatracting State is "not just
being tolerated. His Lordship considered that the use of the sphmase in
Arts 18 and 26, which deal with self-employment dreedom of movement
respectively, supports construing Art 32 as reqgirpresence to be lawful
according to the domestic law of the Contractingté&t In this connection, his
Lordship said®;

"It seems unlikely that the contracting states widwdve agreed to grant to
refugees the freedom to choose their place of easieland to move freely
within their territory before they themselves hagcided, according to
their own domestic laws, whether or not to adménthto the territory in
the first place."

495 HathawayThe Rights of Refugees Under International LE&005) at 175-179.

496 Davy, "Article 32: Expulsion”, in Zimmermann (edThe 1951 Convention
Relating to the Status of Refugees and its 19670Bobh A Commentary2011)
1277 at 1304-1305.

497 [2012] 2 WLR 735 at 748-749 [34]; 3 All ER 1037 1#€52-1053. See Goodwin-
Gill and McAdam,The Refugee in International La@rd ed (2007) at 524-525 and
Davy, "Article 32: Expulsion”, in Zimmermann (edJ;he 1951 Convention
Relating to the Status of Refugees and its 19670Bob A Commentary2011)
1277 at 1299, 1304.

498 R (ST) v Home Secretdi3012] 2 WLR 735 at 747 [32]; 3 All ER 1037 at 1052
499 R (ST) v Home Secreta3012] 2 WLR 735 at 747 [32]; 3 All ER 1037 at 1052

500 R (ST) v Home Secretaj§012] 2 WLR 735 at 750 [37]; 3 All ER 1037 at 05
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Their Lordships' analysis iR (ST) v Home Secretalyis consistent with
the decision of the House of Lords iR v Home Secretary; Ex parte
Bugdaycay?. It accords with the decisions of courts in thated State$?. It is
consistent with the apparent approvaNlIAGV of Professor Shearer's analysis of
the distinctly different character of Arts 32 an8(3), the former assuming the
"prior admission of the refugee to a status of ldwésidence™. It accords with
Stephen J's analysis 8imsek v Macph&® and the decision of the Full Federal
Court inRajendran v Minister for Immigration and Multicutal Affairs®®. The
analysis iR (ST) v Home Secretashould be accepted.

The obligation which Contracting States undertékeArt 32 is with
respect to refugees whose presence in their territsolawful under domestic
law. A non-citizen is lawfully present in Australif he or she holds a visa that is
in effect”. A non-citizen who does not hold a visa that riseffect is an
unlawful non-citizef®. The plaintiff is not "lawfully in" Australia witin the
meaning of Art 32. Australia would not be in breaaf the obligations that it
owes to Contracting States by removing the plditifa country in which he is
not at risk of persecution.

The lawfulness of the plaintiff's continued detenti

The challenge to the lawfulness of the plaintiffetention centres on the
construction of ss 189, 196(1)(a) and 198. Theseigions are in Pt 2 of the
Act, which deals with "Control of arrival and prese of non-citizens".
Sections 189 and 196 are in Div 7 of Pt 2, whichlslevith the "Detention of
unlawful non-citizens". Section 198 is in Div8 #&ft 2, which deals with

501 R (ST) v Home Secreta3012] 2 WLR 735; 3 All ER 1037.
502 [1984] AC 514.

503 Chim Ming v Marks505 F 2d 1170 at 1172 (1974%an Kam Lin v Rinaldi
361 F Supp 177 at 185-186 (1973).

504 NAGV (2005) 222 CLR 161 at 171 [21] per Gleeson CJ, MgHuGummow,
Hayne, Callinan and Heydon JJ, citing Shearer,rdeiion and Asylum”, in Ryan
(ed),International Law in Australia2nd ed (1984) 179 at 205.

505 (1982) 148 CLR 636 at 644-645 per Stephen J;JLBIEA 7.
506 (1998) 86 FCR 526 at 530-531.
507 The Act, s 13(1).

508 The Act, ss 13 and 14.
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"Removal of unlawful non-citizens". Subsection8@ and (6) each require
that an officet® remove an unlawful non-citizen from Australia asos as
reasonably practicable in the circumstances statdu plaintiff's circumstances
fall within each provision and it follows that he subject to the obligation of
removal. The authority relied upon for his detentpending that removal is
s 196(1), which provides that an unlawful non-eitizdetained under s 189 must
be kept in immigration detention until he or sheesioved from Australia under
ss 198 or 19%°, deported under s 200, or granted a visa.

In Al-Kateh the provisions of ss 189(1), 196(1) and 198(2) weumd to
authorise and require the detention of an unlawf-citizen notwithstanding
that removal from Australia was not reasonably ficable in the foreseeable
future. The plaintiff accepts that if an affirmative ams is given to the
second question in the Special Case, his circurmstaare governed by the
decision inAl-Kateh The plaintiff contends thal-Katebwas wrongly decided
and should not be followed.

The obligation to remove Mr Al-Kateb arose undef98(1), as
Mr Al-Kateb had requested that he be removed fromstéalia. The difficulty
was that Mr Al-Kateb did not have a right of entoyany country and no country
was willing to receive him. The plaintiff's circstances are relevantly similar to
those of Mr Al-Kateb in that the only country to isih the plaintiff has a right of
entry is the country in which he risks persecuaon no other country is willing
to receive him.

A preliminary question is whether, as the defetslaubmit, the factual
basis for any reconsideration of the issue thatldd/the Court irAl-Katebis not
presented by the Special Case.

The following facts are agreed in the Special Cadee defendants do not
propose or intend to remove the plaintiff to Srnka and at present there is no
other country to which the plaintiff can be seiithe Secretary of DIAC and the
Minister have taken steps to locate a countrywwaild be willing to receive the
plaintiff. On 10 February 2010, DIAC sought the HBR's assistance in
connection with the resettlement of seven refugmeetyding the plaintiff. The

509 "Officer" is defined in s 5(1) of the Act as apgrson included in the class of
persons authorised in writing by the Minister todscers for the purposes of the
Act.

510 Section 199 is concerned with the removal upogquest of the spouse and
dependent children of an unlawful non-citizen whabout to be removed.

511 (2004) 219 CLR 562 at 595 [74] per McHugh J, §282] per Hayne J, 658-659
[290], 661 [298] per Callinan J, 662-663 [303] ptydon J.



520

521

522

523

524

Bell J
183.

UNHCR declined to provide the assistance soughthenground that it was
contrary to its policy to refer refugees for relestient to a third country in
circumstances in which the refugees had been btotglAustralia by the
Australian government. Moreover, the cases weltikaly to meet any of the
referral criteria in the UNHCR's Resettlement Haowlb

In May 2010, the Foreign Minister approached tbgegnments of three
countries requesting resettlement assistance atiorlto persons, including the
plaintiff. One country indicated it could not agsand the other two countries
said that the request would be considered. In M&@l1, the Department of
Foreign Affairs and Trade advised that positive pogses would not be
forthcoming from either of those two countries.

DIAC made inquiries to ascertain if the plaintifis any relatives living in
third countries. He does not.

An annual consultation dealing with questions lbé tresettlement of
persons is held in Geneva ("the ATCR"). At theyR2011 ATCR, the Assistant
Secretary, Humanitarian Branch of DIAC ("the Asammt Secretary”), held
discussions with the representatives of three éuritountries concerning the
resettlement of persons, a majority of whom wefagees under Australian law
and who had received adverse security assessmerfsllowing those
discussions, the Assistant Secretary wrote to thgresentatives of eight
countries asking that their respective governmentssider the resettlement of
persons, a majority of whom were refugees undettralizn law and who were
subject to adverse security assessments. The t&s#siSecretary conveyed
Australia's willingness to make the substance efativerse security assessments
available to the security agencies of the receivdogntries. On 7 June 2012,
when the amended Special Case was settled, fourtreeai had declined the
request and responses had not been received feorertiaining four.

As at 7 June 2012, it was the Assistant Secrstamjéntion to raise the
resettlement of persons in the position of thempiiwith the representatives of
additional countries at the July 2012 ATCR.

The Special Case should be determined upon therstachding that no
country from which a response was awaited at 7 2042 has to-date agreed to
receive the plaintiff. Conscientious endeavourdind a third country that is
willing to receive the plaintiff have been pursugdDIAC for not less than two
years and eight months to no avail. It is opeth&Court to draw from the facts
stated and the documents identified in the SpeCade any inference of fact
which might have been drawn from them if provettiat™®®. The inference to be

512 High Court Rules 2004 (Cth), r 27.08.5.
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drawn from the facts of the Special Case is thatoral of the plaintiff from
Australia is not likely to be practicable in thedeeeable future.

The defendants submit that leave should not bengito re-open the
correctness of the decision Al-Kateh They submit that the power to disturb
settled authority is to be exercised with restrairnd they make the following
submissions by reference to the considerationstifeh in John v Federal
Commissioner of Taxatio¥. First, the construction of ss 189, 196 and 188 h
been ventilated and analysed in a series of dessin the Federal Court
culminating in the decision of the Full Court Minister for Immigration and
Multicultural and Indigenous Affairs \Al-Masri®®®, prior to the decision in
Al-Kateh Secondly, there was no material difference i thasoning of the
Justices constituting the majority.  Thirdly, nocamvenience had been
occasioned by the decision. Fourthly, the Actliwesn administered on the basis

of the decision since 2004.

Differing interpretations of the detention powender s 196(1)(a) had
been adopted by judges at first instance in theeféédCourt. Those differing
approaches were ventilated and analysedl#vasri. The Full Court of the
Federal Court concluded that the power to detadeus 196(1)(a) was subject to
implied limitation in circumstances in which ther® no real likelihood of
removal in the reasonably foreseeable future. Tuasrt, by a slim majority,
rejected that interpretation iAl-Kateh It is therefore not correct for the
purposes of the first of th@ohn considerations to characterigd-Kateb as a
decision "rest[ing] upon a principle carefully werk out in a significant
succession of case3?' Neither are the third or fourttohnconsiderations apt to
the circumstances of this case. To say that thasidea has not produced
inconvenience is glib. To observe that the denisias been acted upon is not to
identify some aspect of those circumstances thatliitates against
reconsideratiott’.

513 Esso Australia Resources Ltd v Commissioner of fiaxaf the Commonwealth of
Australia (1999) 201 CLR 49 at 71 [55] per Gleeson CJ, Gaudemd
Gummow JJ; [1999] HCA 67.

514 (1989) 166 CLR 417 at 438-439 per Mason CJ, Wilddawson, Toohey and
Gaudron JJ; [1989] HCA 5.

515 (2003) 126 FCR 54.

516 John v Federal Commissioner of Taxatigh989) 166 CLR 417 at 438 per
Mason CJ, Wilson, Dawson, Toohey and Gaudron JJ.

517 John v Federal Commissioner of Taxati(®®89) 166 CLR 417 at 438-439 per
Mason CJ, Wilson, Dawson, Toohey and Gaudron JJ.
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Al-Katebis a recent decision on a question of statutamlrpretation. The
composition of the Court has changed since it veasdgd and it is necessary to
be mindful of Gibbs J's statement in fQeeensland v The Commonwed(he
"Second Territory Senators Cdpdhat a Justice is not entitled to ignore the
decisions and reasoning of the Court "as thoughathtbority of a decision did
not survive beyond the rising of the Codft" Barwick CJ in that case favoured
a less emphatic approach, but these were obsersatiade in the context of a
constitutional case in which the doctrine of stdexisis may be less rigidly
applied®. In Wurridjal v The CommonwealtiFrench CJ considered that the
evaluation of the factors for and against re-opgmirevious decisions should be
"informed by a strongly conservative cautionarynpiple’®®. His Honour's
remarks were not in this respect confined to caseserning the interpretation
of the Constitution.

The plaintiff's primary challenge to the reasoniofy the majority in
Al-Katebis upon the application of the principle of legjali That longstanding
principle of interpretatioi* was explained by Gleeson CJ, in dissenfliiateb
in this way?®*:

"Where what is involved is the interpretation egislation said to
confer upon the Executive a power of administraiiletention that is
indefinite in duration, and that may be permantrdre comes into play a
principle of legality, which governs both Parliarhemnd the courts. In
exercising their judicial function, courts seekgiwe effect to the will of
Parliament by declaring the meaning of what Pasiaimhas enacted.
Courts do not impute to the legislature an intantm abrogate or curtail
certain human rights or freedoms (of which persdibarty is the most

518 (1977) 139 CLR 585 at 599; [1977] HCA 60.
519 (1977) 139 CLR 585 at 593.
520 Wurridjal v The Commonweal{2009) 237 CLR 309 at 352 [70]; [2009] HCA 2.

521 SeePotter v Minahan(1908) 7 CLR 277 at 304 per O'Connor J; [1908] HERA
Plaintiff S157/2002 v Commonweal(2003) 211 CLR 476 at 492 [30] per
Gleeson CJ; [2003] HCA 2;acey v Attorney-General (QIl¢2011) 242 CLR 573
at 582 [17], 583 [20] per French CJ, Gummow, HayBegennan, Kiefel and
Bell JJ; [2011] HCA 10R v Home Secretary; Ex parte Simfa800] 2 AC 115 at
131 per Lord Hoffmann. See also J Spigelman, diie of legality and the clear
statement principle”, (2005) Australian Law Journa¥V69; and Lord Steyn, "The
Intractable Problem of The Interpretation of Legakts", (2003) 255ydney Law
Reviews at 17-19.

522 Al-Kateb(2004) 219 CLR 562 at 577 [19].
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basic) unless such an intention is clearly marefédby unambiguous
language, which indicates that the legislature dieected its attention to
the rights or freedoms in question, and has couostyodecided upon
abrogation or curtailment.”

The statement of the principle @oco v The Queéfi is set out in
Gummow J's reasons. Dmaniels Corporation International Pty Ltd v Austich
Competition and Consumer Commission their joint reasons, Gleeson CJ,
Gaudron, Gummow and Hayne JJ stated that the pkint¢iad been "strictly
applied" by this Court sinc&®e Bolton; Ex parte Beaffé Their Honours
suggested that this statement was subject to os&lqe® exception. This was a
reference toCorporate Affairs Commission (NSW) v Yéijla case concerned
with the abrogation of legal professional privilegeder the Companies (New
South Wales) Code. The statutory scheme here wudesideration is one said
to admit of mandatory administrative detention darindefinite period that may
extend to the balance of the detainee's life. ilrRutb one side the constitutional
validity of such a scheme, the application of the@ple of legality requires that
the legislature make plain that it has addressatidbnsequence and that it is the
intended consequence.

In Al-Kately Gleeson CJ observed that the Act makes no expression
for the suspension and possible revival of thegalblon imposed by s 196 by
reference to the practicability of effecting remlowader s 198. Nor does the Act
make express provision for indefinite, or permaneigtention where the
assumption of the reasonable practicability of reahds falsified®. Applying
the principle of legality, his Honour held that @fohite, perhaps permanent,
administrative detention was not to be dealt wighirbplicatior?®”. Gummow J
identified temporal elements in the language af9%&(1) and 198. His Honour

523 (1994) 179 CLR 427 at 437; [1994] HCA 15.

524 Daniels Corporation International Pty Limited v Araian Competition and
Consumer Commissiq2002) 213 CLR 543 at 553 [11]; [2002] HCA 49jmitRe
Bolton; Ex parte Bean€l987) 162 CLR 514; [1987] HCA 1Bropho v Western
Australia(1990) 171 CLR 1; [1990] HCA 24Zoco v The Queefi994) 179 CLR
427; andCommissioner of Australian Federal Police v Propdtidance Pty Ltd
(1997) 188 CLR 501; [1997] HCA 3.

525 Daniels Corporation International Pty Limited v Araian Competition and
Consumer Commissig2002) 213 CLR 543 at 553 [11], citifi@prporate Affairs
Commission (NSW) v Yu({ll991) 172 CLR 319; [1991] HCA 28.

526 Al-Kateb(2004) 219 CLR 562 at 576 [18].

527 Al-Kateb(2004) 219 CLR 562 at 577-578 [21].
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considered that "practicable” connotes that whiah be put into practice and
which can be effected or accomplished. The qualifbon "reasonably"
introduces an assessment or judgment of a peritabsito the purpose of the
legislative scheme, that purpose being to faoditdte person’'s removal from
Australia but not with such delay as to have thpeapance of detention for an
unlimited time?.

531 In Koon Wing Lau v CalwefP, provisions of thewar-time Refugees
Removal Acfl949 (Cth)® which, if read literally, permitted a deporteeb® held
in custody for the balance of his or her life, wenéerpreted as subject to
temporal limitation. Dixon J considered that, retagether, the provisions
authorised custody for the purposes of fulfillifge tobligation to deport. In the
event that the deportee was not placed on boarelssel’ "within a reasonable
time", the deportee "would be entitled to his dagje on habeas®.

532 The majority inAl-Katebconsidered that the words "as soon as reasonably
practicable" were "too clear" or "intractable" tdnait of an implied temporal
limit or qualification. It must be accepted thainads may reasonably differ on
matters of statutory construction. However, in wgw, the reasoning of two
members of the majority is weakened by the abseaicdiscussion of the
principle of legality in the context of a conclusithat the scheme abrogates

528 Al-Kateb(2004) 219 CLR 562 at 608 [121].
529 (1949) 80 CLR 533; [1949] HCA 65.
530 TheWar-timeRefugees Removal A®49 (Cth) provided in s 5 that:

"The Minister may, at any time within twelve mosthafter the
commencement of this Act, make an order for theotapon of a person
to whom this Act applies and that person shall épodied in accordance
with this Act.”

Section 7(1) provided that:

"A deportee may - (a) pending his deportation antl he is placed on
board a vessel for deportation from Australia;¢h)board the vessel until
its departure from its last port of call in Ausiaaland (c) at any port in
Australia at which the vessel calls after he hasnbglaced on board, be
kept in such custody as the Minister or an offitieects."

531 Koon Wing Lau v Calwe(l1949) 80 CLR 533 at 581.
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fundamental rights in this degree. Those fundaateights are not confined to
Australian citizens¥

As Heydon J observes, the question of whethereleavrequired to
overrule this Court's previous decisions may began on&®. It is sufficient to
say that if leave is required, | would grant itn hy opinion, the decision in
Al-Katebshould not be followed. | would adopt Gleesors@dnstruction of the
scheme of ss 189, 196(1) and 198. This conclusiakes it unnecessary, and for
that reason inappropriate, to deal with the sulbomnssas to the constitutional
validity of a scheme providing for mandatory adrsirative detention for an
indefinite period®.

Important to Gleeson CJ's analysis is that whelmaval from Australia
remains impractical the obligation imposed by s 186suspended but not
displaced. A detainee in such a circumstance lis t@bobtain an order in the
nature of habeas corpus to secure release. | agtedniis Honour that there is
nothing antithetical to the nature of habeas cofpushe order to be made upon
terms which relate to the applicant's circumstamees"reflect temporal or other
qualifications” upon the right to reledSe One matter to which Gleeson CJ
adverted inAl-Kateb concerned the power of a court to impose condition
restraints in the case of a person shown to bengedldao the community or likely
to abscont®. The question was not presented by the factd-ikateb. It is not
apparent that such a question is presented byattie 6f this Special Case. The
plaintiff entered Australia as the holder of a temgry visa. The evident purpose

532 Chu Kheng Lim v Minister for Immigration, Local @wnment and Ethnic Affairs
(1992) 176 CLR 1 at 19 per Brennan, Deane and Dad3p[1992] HCA 64;
Abebe v The Commonwea(tt999) 197 CLR 510 at 560 [137] per Gummow and
Hayne JJ; [1999] HCA 14.

533 See Evda Nominees Pty Ltd v Victorigl984) 154 CLR 311 at 313, 316;
[1984] HCA 18;British American Tobacco Australia v Western Augr2003)
217 CLR 30 at 63 [74]; [2003] HCA 47. See aldorthern Territory v Mengel
(1995) 185 CLR 307 at 338; [1995] HCA 6bange v Australian Broadcasting
Corporation (1997) 189 CLR 520 at 554; [1997] HCA 2Be The Governor,
Goulburn Correctional Centre; Ex parte Eastm@m®99) 200 CLR 322 at 369-370;
[1999] HCA 44.

534 Chu Kheng Lim v Minister for Immigration, Local Goament and Ethnic Affairs
(1992) 176 CLR 1.

535 Al-Kateb(2004) 219 CLR 562 at 579-580 [27]. See alsoui v Attorney-General
[2005] 1 NZLR 577.

536 Al-Kateb(2004) 219 CLR 562 at 580 [29].
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of the issue of the visa was to permit the pldintifenter Australia and to make a
valid application for a protection visa. As hazbeemarked, the delegate did
not find that the plaintiff is a person to whom AR of the Convention applies.
The Special Case has been conducted upon accepkendbe plaintiff is not a
person about whom there are reasonable groundsdarding as a danger to the
security of Australia. Nor is he a person who hgvbeen convicted of a
particularly serious crime constitutes a dangerth® Australian community.
Consideration of the terms and conditions of ttzenpiff's release, as Gummow J
observes, would be for the Justice disposing ofpiteeeeding in this Court or
upon remitter to another court.

The answers to the questions asked in the ame3edal Case should be
as stated by Gummow J.



