0907686 [2009] RRTA 1161 (23 December 2009)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

0907686
CLF2009/81669
Pakistan

Gabrielle Cullen
23 December 2009
Sydney

The Tribunal remits the matter for reconsideration
with the following directions:

0] that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being a
member of the same family unit as the first
named applicant.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The applicants, who claim to be citizens of Pakistiaived in Australia [in] April 2007
and applied to the Department of Immigration anz€nship for Protection (Class
XA) visas [in] June 2009. The delegate decidedkfose to grant the visas [in]
September 2009 and notified the applicants of #wstbn and their review rights by
letter [on the same date].

The delegate refused the visa application on teeshbhathe applicants are not persons
to whom Australia has protection obligations unither Refugees Convention

The applicants applied to the Tribunal [in] Septem®009 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaaon-citizen (i) to whom
Australia has protection obligations under the Gorion and (ii) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memiiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the meg given by the Migration
Regulations 1994 for the purposes of the definition

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’

10.

11.

12.

13.

14.

15.

16.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.



17.

18.

19.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20.

The Tribunal has before it the Department’s filatiag to the applicant§he Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sources.

Protection Visa Application

21.

22.

23.

24,

25.

Information in the protection visa application ioglies that the first named applicant is
a thirty year old married woman from Karachi, Pts She claims her religion as
Islam and her occupation as a production coordinattabrics. She claims her address
as [Address 1], Karachi from January 1991 untildegvarture from Pakistan in April
2007. She claims to have obtained a Bachelor «f #0im the [education provider
deleted: s.431(2)], where she attended from Jarl@9¢ until May 1998. She claims
to have worked at [Employer A] from May 2002 ud@nuary 2006 and prior to that at
[company deleted: s.431(2)], a merchandiser, fraly 1999 until April 2002.

The first named applicant obtained her passpoftlanuary 2007 and arrived in
Australia on a subclass 572 visa issued [in] ApoID7.

The second named applicant is the husband ofrigtenfkmed applicant, who is a thirty
year old married man, born in Karachi, Pakistan @ntdined a Bachelor of Commerce
from the [education provider deleted: s.431(2)] vehlee attended from June 1998 until
May 2000. He claims his religion as Islam and lusupation as office administration.

He arrived in Australia in April 2007, as a depemdaf the first named applicant’s
subclass 572 visa travelling on his Pakistani pagsigsued [in] January 2007.

With the application the applicants attached a iager certificate, indicating the
marriage was registered [in] September 1997. Afaclhed was a Certificate of
Domicile of the first named applicant dated [in]yJ2003 indicating her address as
[Address 1], Karachi and that she is single.



26. The first named applicant’s claims in answer tosfjo@s in her protection visa
application are as follows:

Why did you leave that country?

| left Pakistan as | was in much hardship. | am Musut in a very modern way, |
don’t wear hi jab, or pray or fast. In my familydacommunity this is very shameful
act. | came to Australia to study, but since bdiage | have had many threats made
against me if | return to Pakistan, as | have pat® and disgrace on my family. My
family is from the [Location 1], where there iscd of Taliban influence. These
people have come to know of my modern ways argdribt acceptable to them. Even
though my family had settled in Karachi, | haver&ethe village with my father
before he passed away and my modem dressing amtstak not accepted. | was
safe while my father was alive but now | am in femy life. So due to my way of
practising Islam | am being persecuted. Pakistéunllief Taliban influence, it has
now pushed back to the Taliban version of Shargat and every women is being
made to wear hijab outside their house. If womencaught alone without hijab they
are being persecuted. | am not practising Islamtliks and will be persecuted. There
is also political problems for me and my husbanchbiee my husband is Urdu
speaking group and my family is from Punjabi Pakhtand there is lot of killings
between both these groups. Both groups are taldogle like me and my husband to
make an example of that this kind of marriage isawgeptable and | fear for my life.
Also politically the Taliban arc making it very wafe for even Sunni Muslims like
me, especially because of my modern ways and belialiban are attacking Sunni
groups who refuse to accept their version of Shadw, especially relating to
women and hijab.

Also adding to my village problems is that | madreeman from Karachi who is not
Punjabi, it is a love marriage and both familiesewsery much against it. We
married in 1997 and lived with his family for 2 ahdlf years, the whole time we
were being threatened from my family that they widdll me and him. My Uncles
came to Karachi and tried to kill him, while he waaning from them he fell in front
of a bus and nearly lost his leg, he still hasstter to prove it. After this incident his
family also rejected me and telling my husbanditorde me and they also started
threatening me. After this we separated for ouetydiut kept seeing each other in
secret. | lived with my family until coming to Auatia in 2007. During this time |
suffered great depression and tried to commit dejdihave the scars to prove it.

My family only supported me to come to Australia,lsvould not be with my
husband and | had to tell them we were separatd@a form saying where | live
(attached), they made me say that | was singlenyfamily is not good in English,
they did not know that | put my husband on my stiidg@plication as my spouse. We
met at the airport and came to Australia togetligrfamily has since found out that
he is here with me and they stopped sending me ynaond could not continue with
my study. We have been living with hardship hetg,itwe return to Pakistan we

will both he killed.

As | am from Punjab and my husband is from Karaefth the Taliban influence in
my village they do not support people marrying m#sheir community and see that
| have gone against my family. They want to makeamexample to other young
women that if you do not follow Islam accordingbeir way, or go against your
family in any way, they will kill you, as they catiHonor Killing! This has happened
to many women in my village area, that a womenrhasied outside the village
without the family's blessing and even years laiace they are found they are killed.



What do you fear may happen to you if you go backotthat country?

If I return to Pakistan | fear for my life, for maneasons. | have become very
modern Muslim, who is living in a moderate courds/Australia, where | am free to
practice my religion to the level that | choosehailt persecution. | cannot return to
Pakistan and wear western clothes, and no hijatll, be persecuted. There is so
much bloodshed in Pakistan and so much killing bapyg that people are killing for
family grudges and putting it to the political sition. In my family area in Karachi
of [Suburb 1] everyday there is fighting between Mi@aqqi and MQM, they are
killing anyone on the streets, and people are tpohvantage of this and killing
family members for honor killings, and puttinghid politics. If | go back, | will be
targeted because | have been living in a westaintopand have adapted western
ways. Also because of the differences of politiesdeen my husbands family and
my family we arc targeted.

I will be killed and my husband will be killed.
Who do you think may harm/mistreat you if you go b&k?

I am being persecuted on many fronts, my villageitiawant to kill me because |
have disgraced them firstly from marrying a Karaciain, and secondly | do not
believe in wearing hijab, or even following the igasf Islam of prayer or fasting. |
don’t believe you have to perform acts to beligav&bd. The family has sworn that
they will kill me for this disgrace.

| also believe that | will be killed by the Talib#r return to my village as they know

I have been living overseas and do not accept therir of Shariat Law, and my
family has been told that if | return they will lkiihe, whether in Punjab or Karachi, as
they believe | have disgraced Islam.

My husband’s family has also threatened to killmeause my husband left them to
come to Australia, when they thought we were goindivorce.

| am not safe anywhere except in Australia, whesither of us have any family
except each other.

Why do you think this will happen to you if you goback?

The country is so out of control that even thetmdins are unable to stop these
attacks. The Taliban has basically taken over trthrof Pakistan and the influence
is being felt as far down as Karachi. People whaehzeen living overseas are the
main target as they believe if we return to Pakista are bringing the western
influence which these despise. | am nearly 30 yelarand have not been able to
settle into my marriage life, as | have been caribtdiving in fear and moving
around. | want to remain in Australia and be fred aot under threat, and here it
does not matter if | am from the North and my husbftom the South, no one cares,
as long as you work hard and be a good citizeavélso much to contribute to this
country, but if | made return to my country | w killed. Even businesses in
Pakistan such as KFC and McDonalds are bombed bethey are western, | have
adapted and live a western lifestyle and for thmesaomparison this makes me a
target.

Do you think the authorities can and will protect you of you go back? If not, why
not?



27.

28.

The authorities cannot help me; they are so buly tive Taliban issues, that they
cannot and will not help a Muslim who wants to bedern. | cannot safely be the
person that | am. | cannot walk the streets ingeand tee shirt without fear of my

life. It does not matter what the authorities ghg, police, the guards etc are all under
the influence of Islam and no one is going to teelpomen is going against their
culture and religion.

My husband cannot even protect me because herisasdbe "enemy" of my village
family who are under the influence of' Taliban. Fynily is against my husband and
my modern ways and his family also are againshdsaould he happy to see either
or both of us killed.

| cannot live with my family as there is no martlie house to protect the women
because of my way of life and | cannot live with mysband as they have also
threatened me.

You cannot go to the authorities with these prolsleiimey will just tell you go to
your husband’s family and that is your duty as anan. His family does not accept
us together and have also threatened me, and étestarn to my family home as
my Uncles are waiting for my return to kill me. Taethorities are not interested in
the problems of a woman.

The first named applicant also submitted to thedbmpent two letters of support from
[name deleted: s431(2)], dated [in] August 2009 [auadne deleted: s.431(2)] dated [in]
August 2009. These letters indicate that Pakistdoecoming more extreme under the
influence of the Taliban, and that while the fimsimed applicant’s way of thinking of
Islam is tolerated in Australia it is not accepitedPakistan, especially as her family
comes from rural [Location 1]. They indicate thattle applicants are in a mixed
marriage, the first named applicant is from thej&ustate and the second named
applicant is a Mohajir, this causes many familyigpeans. They indicate that the first
named applicant is very fearful of her uncles &y thave a tribal thinking on these
issues, and that she tricked her uncles by not gtibgithe divorce papers

The second named applicant did not submit any slakthe submitted with the first
named applicant’s protection visa application & Paiorm for members of a family
unit who do not have their own claims to be a retug

Pre- hearing submission made to the Tribunal

29.

The first named applicant submitted the followinlglitional documents and
information to the Tribunal.

. Three passport photos of the first named applitaRakistan without wearing
a hijab, and one with her and her husband in Alistra

. First named applicant’s graduation certificate fahm [education provider
deleted: s431(2)] dated [in] May 2000 confirming stthieved a Bachelor of
Arts.

. Birth certificate of both applicants.

. Certificate that proves she is from the villagglafcation 1].



. Photographs of scars on the first named applicant'sfrom an attempted
suicide. She claims she passed out from four cwdae was very deep and
needed many stitches.

. Photographs of the second named applicant havinigi€arm and requiring
80 stitches after an attack.

30. With her application to the Tribunal, the first nednapplicant made a lengthy and
detailed submission which is summarized as follows:

. She claims she was born in Karachi while her famig on vacation from
Abu Dabhi. She claims she spent the first thirtgears of her life in Abu
Dahbi. She claims her father went to the effotldtain a certificate (referred
to above) to prove she is from the village [Locatid, and they are Punjabis,
who believe their village laws, way of life and 8heare above the
government.

. She claims even though her father spent his ffedrto protect her from the
narrow mindedness of the village life, it is shils family. She claims that
[Location 1] is near Swat and his father’s famgyail from the Wahabi sect.
She claims her father joined the [defence forcd] @rmanged to the Sunni
(Hannif sect)

. She claims one reason her uncles did not pursuédagh so vigorously is that
they went to the tribal jirga where they said tinuld make sure the divorce
is granted but in return her uncles were to givetbi@ man from her village.
She claims the uncles came to Karachi and tolarfeeher what they had
decided so she knew she had little time to escape.

. She claims in Abu Dabhi she lived a very modestlMubfe, the hijab is not
forced and clothing only needed to be modest, amtpulsory, such as a
Shalweer Kameez.

. She claims when they visited the village, they wereed to wear the hijab as
it is very tribal.

. She claims she did not agree with the forced wganfrthe hijab and has not
worn it since.
. She claims after her father’s death, the firstghier uncles forced her and her

sisters to do was wear the hijab, including thedutga. She claims they said
there is no man in the house so she had to obay. thke claims she did not
want to jeopardize her job so she wore the hijadmnid from work.

. She claims she did not like wearing a hijab anédmt=sl the fact she was
forced to wear it.

. She claims in Karachi, because of the influenchefTaliban women are
being forced and even persecuted for not weariadnijiab. She attached a
number of newspaper articles showing the diffiesltiaced by women for not
covering themselves in Karachi.



She claims there is more and more violence in Kardwe to people not
wearing the hijab.

She claims she is a very liberal Muslim, does neamthe hijab or pray the
conventional way.

She claims [in] September 1997 she secretly mathiedecond named
applicant and it is a love match. She claims theyflm different races. She
claims both of them did not tell their parentstesytwould not accept the
relationship. She claims they were secretly marfioeeight years before their
families found out. She claims they were both piagmand working on how
to leave Pakistan as they knew once their famitiaad out they would be in
serious trouble.

She claims she never was planning to tell her faofiher marriage and
attached articles showing difficulties faced froamilies who oppose the love
matches. She claims the government and policedwitiothing against family
matters.

She claims proof her family did not know about loee match, is found in the
attached Certificate of Domicile in her name ddtep2003 showing that she
is single

She claims in 2005 her family found out about harmage as they brought a
proposal from a village male. As her father hadspdsaway in 2004 it became
the responsibility of her village uncles who arenAtai and following the
influence of the Taliban.

She claims she had to tell them she was alreadgiedaher uncles beat her
and would not accept the marriage and said if sgtheat take a divorce they
would Kill her, due to the shame of the marriagetipularly as the man is not
from her village or caste

She claims she never told them who she marriedateqt him, as they lived
15 minutes apart and as they would try to kill lnimhis family if they knew.

She claims as she would not tell them his namg, ddgised her mother that
the villagers would make a decision based on tfga ZLounsel. She attached
information indicating the situation of women inkizan.

She claims she ran to her husband’s house anddi® iell his family, and
she claims she lived there for 4-5 months in 2@ claims during this
period her uncles came to know that not only hadmshrried but her husband
was someone not from her race, she is Punjabi ansl Mohajir.

She claims it was a time of hell as her husbaratisll did not accept the
marriage as well.

She claims she never told the Department at irderthat they lived together
for two years and she had an easy time going t& et She claims she
never said this. She claims she mentioned in thécapion that the two years



was not the time of them coming together, but efrtfamilies coming to
know.

She claims his family kicked her out and her uneltscked her husband, the
second named visa applicant. She claims he waasgeft a bus near his
home and they got him and attacked him with a skmadé. She claims she
attached photos of the scars. She claims he ret8¥stitches and was in
hospital for three days.

She claims she returned to her mother as she waariof her life and she
suffered great depression and tried to commit daicthe claims the attached
photographs of her arms is proof she tried to camsmicide

She claims she tried to contact the police to a&dthat her life was being
threatened, but they would not get involved becdélnsdéaws of the jirga still
have more power than the police.

She claims the reason she was going to commitdguisithat she never
wanted to divorce the second named applicant andrides had promised
her to an old villager.

She claims her uncles and the second name appdi¢amtily met and her
uncles decided to accept the divorce of the senanted applicant’s family,

She claims her uncles were planning her Khula fdean court) in 2006 and
she knew she only had a short time to escape Bakist

She claims in 2006 she was not working. She cl&iensincles told her
mother to stay out of it, as the first named agpltovas a disgrace to the
family.

She claims her mother showed some sympathy andextithat she would
fund her leaving Pakistan She claims that evemiather did not know she
had secretly put her husband’s name on her applicat a spouse.

She outlines how she escaped Pakistan.

She claims after she escaped her uncles came o #mowas not in Pakistan
and were very harsh to her mother and stoppeceakdécounts. She claims
they can easily do this in Islam as the authorgess the uncles as male
representatives.

She claims she then had no money and has beersinaha since April 2007
seeking the assistance of others for food andeshelt

She claims she knows the consequences of a lowgagain Pakistan She
claims the same thing happened to a distant coasthshe ended up dead and
the husband and the children went missing and never found. She claims
the death of her cousin was put down as suiciddl@aads what happened in
similar cases. She attached country informatiorficomg this.



31.

32.

She claims men from her village, who are of PujRathan ethnicity will
never accept marriages outside of their race.

She claims the articles show that even if a couple away and hides in
Pakistan, they will be found and killed. She claimsrefore they will always
have a well founded fear if they are forced tometo Pakistan, even if they
relocate.

She claims the reason she did not apply for a gtiotevisa upon her arrival
in Australia is that she did not know she coulde Slaims she was free and as
long as she thought she could study she would resrdency.

She claims her uncles have made threats to helyfaand if she were to
return to Pakistan they would find her. She claihey are pressuring her
mother and they are waiting and she claims shefesar of her life and the
persecution she will encounter on her return tastai.

The first named applicant outlined the difficultese had with the Department
interview point by point

With regard to the findings made by the Departmi first named applicant outlined
the following difficulties with it:

With regard to real chance she claims that thevigeer did not understand
the influence of the Taliban in Pakistan and agachn article outlining the
difficulties faced by young lovers in love marriagevho defy their parents.

She claims the harm she fears is membership ofialgyoup, women in
relation to family matters or women in love margagShe included excerpts
from papers, although not noting from which, aghimlaw of membership of a
particular social group. She also provided artidieahere Pakistani women
who have gone against their families have beendaarbe a social group.

She notes and disagrees with the Department’siignitiat the harm feared
was not systematic and discriminatory conduct,taedefore she does fall
within section 92R(2). She claims threats have beade against her and
attacks on her husband’s life, serious physicassanent by her uncles, and
physical mistreatment, having been beaten by helesn

33. She then made the following statement with regautthé difficulties she had with the
findings of the Department.

I have pointed out above that family and womenrssiés such as honour killings/love
marriages does come under the grounds of a PS@iand covered by the
Convention. There is a well founded fear of perienwn return to Pakistan. My
case is not based on State Persecution.

The option of relocation was dismissed by the appli on the basis that she would
be found by family members ... there is no indicathat either the applicant or her
partner has addressed this choice.

I am not sure of the point he is making here, nmgblamd was not in the interview, as
he was not called for the interview. As stateduesjion 62 that | have had one



conversation with my mother and she told me (agsd}anot to return to Pakistan as
they will kill me. Relocation is not a viable optiowe have no money, property,
family support or job to go to in other areas okiBan. We have addressed this issue
and was discussed in the interview. | have alsedia case where a couple was
forced to relocate to another city. They were gigeoom, very dirty, but had no
money, no family assistance and no assistance Raine. They were above the
police station, but still rarely left the room, they knew that they would be found

and killed. This proves that relocation is not atian for any kind of humanitarian
rights of living freely.

Country information indicates that action is norigabken swiftly ... Astbld the
interviewer, we were married for 8 years (sinceabe of 19) before it was found out
that we were married. Once they did find out thigyatt extremely swiftly, they
attacked my husband and left a huge scar (80 eijcbeat me, threatened me and
arranged for another marriage all within a matfenonths. My life was only spared
at that time, because they had promised me in aggrio another village man, and
they did not want to be dishonored in front of theymot giving me. In this time, |
was also acting in the quickest possible way, bezawe already knew for many
years, that when they found out, our lives wouldrbganger and we had been
planning for some time what to do to escape.

There is conflicting indications about family presson the parties to divorce ... |
told the interviewer that my husband was refusindivorce me, we had spent 8
years hiding our marriage, he was not going tordi@ane now. His uncles met with
my uncles and they said he won't divorce her sohexe to take Khula. This time is
when | tried to commit suicide as just the thougfimot being with my husband. |
knew that my uncles would get their way and getthela granted by the Jirga
because they had promised me to one of their @ltagn. (there is a case | have put
in this application that clearly says that womewehao rights in Pakistan and are still
being used as "barter' in jirga for swapping oditrg.)

Even though these problems he also created irahigyf, he is their son, and they are
not going to kick out a son. As long as they thdubhy got rid of me, they left him
alone. But the shock came to them, because henayfaom them to Sydney with
me without their knowledge. | told the interviewikat it was my husband's mother
who came to my house asking the whereabouts afsbai My mother said | don't
know. They asked her where your daughter is, my rsaich she has gone to
Australia. It was then they realized that my husbeame with me and then all the
problems started here in Australia.

The applicants have enjoyed security of residemceeanployment over many years.
.. As | told the interviewer that it was eight fullars of marriage before anyone
found out. Yes we were working, but not living tttgr as a married couple, as |
have stated above in the introduction that in aevasrs eyes it would appear like we
were engaged, but in Islam it is considered adutteeven touch a man without
marriage. So we were married but with no ones kadge.

The interviewer then saysere was a violent incident but that they weresdblstall
them for over two years while obtaining an Austaalvisa, this does not appear
realistic based on country informationwas not over 2 years, even in his paper it
says my uncles found out at the end of 2005 aaft il April 2007 so it was one
year and about 4 months. That is not too long,iatidat time, | was beaten,
threatened harassed and the only reason | toldhat was not killed then was
because of the arranged marriage they had negbtidtie the counsel of Jirga. | was



made to leave my job in January 2006 by my undeabey wanted to control my
every move.

The Interviewer is stating that | arrived in A@DO07 and did not lodge a protection
Visa until [date] June 2009. He is implying that mlyole application is based on
inconsistent circumstances and that | only came fagrstudy. | only agree in the fact
that | escaped from Pakistan by way of my studesa. WWhy | did not apply for
protection straight away, honestly | did not kndwattl could. | honestly and
innocently thought that we had escaped from Pakistel we were free. | did not
count on my uncles being able to stop my finanoektherefore causing great stress
to us. There is no way in Australia we could finamay studies due to the cost of the
courses without family assistance. | was only ablork 20 hours and could not get
work. My husband (and even stated in the medigaintg due to his legs can not
stand for long periods of time. Even the medic&tef advised us that the best
option for my husband would be to do English class®d get office work or sitting
jobs. At no time has it been easy in Australiadose once our finances were
blocked this fear of returning to Pakistan has takemn our lives, we have been in
constant fear of our lives if we are made to retarRakistan. We are suffering great
mental stress of even the thought of returningakis®an.

Internal Relocation

| said clearly to the interviewer that it does nwitter how big Pakistan is, the
connections of Taliban are everywhere, they haemeigs in every city. Also one of
my letters confirms that if you reject this casd aam forced to return to Pakistan
that by law, you have to give the authorities mgneaand date of birth, same as the
west, Pakistan has every tracking facility avagadshd only a simple bribe needs to
be in place to tell them when | return. | told thierviewer that my uncles live in the
areas that are highly influenced by Taliban, thaty do anything to find someone.

He is not accepting our fear of persecution evengh | have made it very clear, that
they have not and will not give up until they h&illed me and my husband. He has
also said that we are unwilling to cut from our fig@s. This is not true, | told him as
stated in question 62 that my mother made contae only in 3 years, she contacted
me to tell me my husbands mother was there andedadntknow where her son was,
this is when they all found out that he was with ivig mother told me not to return
to Pakistan or they will kill me. | have had sonoatact with one cousin who have
told me that my uncles have taken my mothers hame blocked all her finances,
and told my mother that whenever | return they gét me, where-ever | am, that
they have contacts everywhere. My cousins arertes who have kept me up to
date, but even she is scared to have too muchatamitéh me. Also my husband's
mother died in September 2008 and we were still galid visa, but be did not return
to Pakistan to attend her funeral. In Islam it Egfamily disgrace for a son not to
attend a parent’s funeral, especially since hisgiahas already passed away. But
when you life is at risk and being threatened, vdaat you do! He would have been
in great danger if he had returned to Pakistan.

Only in the last paragraphs has he made referenmy bther claims under the
Convention, based on religion. | have stated inopgning statements, my views on
religion and hijab. He has accepted my modern pngtation of Islam, but he said in
the interview | told him only burga is in tribaleas. | did not say this. Because of the
Taliban issues and influence hijab and burqa isgh&rced in areas even in Karachi.
| have already put these articles above about dmlibrcing hijab in Karachi. This is
a well founded fear of persecution of being a modéuslim. There is no way | can
walk in the streets of Karachi dressed like | di@ss behave the way | behave in



Australia without being persecuted by Taliban arsgle under the influence of the
Taliban.

For the gounds of the Convention | don't have tomy with all the grounds to show
well founded fear, | have covered very clearlyigsies of Race, Religion, Social
groups. In my application for Protection | haveodisted the well founded fear
because of the political environment in Pakistaae(§uestions 41 and 42 of my
application).

Politics

The interviewer has not asked me any questionslation to my claim of political
problems. As | have said in my application the @hid Taliban taking over Pakistan
is a very real, this is well documented in all veestnews. It is not the mere effect of
them taking over Pakistan but the problems it issoc® for the safety of all
Paksitanis. The cases | list are only just a tafdhe problems in Pakistan and the
real threat on our lives. We are no longer safgatk around our streets, even in
Karachi. If any woman or couple are seen they amegoypersecuted and attacked for
little or no reason.

The Taliban are even known to be as far down aadfaand making problems for
all citizens, they are putting their interpretatmfrislam into our communities and
trying to rule our communities on their Sharia La\g.the interviewer says clearly
that the Taliban make their own rules, that ismkdy subjectively but we as
Pakistanis are the ones being victimized becauigeafinfluence. Both the Pakistani
Government and Western Allies are not being ableake many stances against
their move into Pakistan and especially into Karathis is also adding to the fear of
persecution of being returned to Pakistan, as ¢ mw been living freely in
Australia, able to dress, where say, watch whanty fear persecution on return to
Pakistan by the Taliban and people who have bdkrented by Taliban.

| have clearly said above how the Taliban is inewdChi and making lives of women
hell by enforcing their hijab (burga) and the thisghat have been made within the
Universities. As one article says, they have eudrtheir women into the universities
to act as enforcers of burga. It is not safe fomen in Karachi now who refuse to
where any form of hijab.

34. The first named applicant then summarized her ssfion making many of the points
outlined above, but also noting she requestedtanpireter as a back up in case there
was a misunderstanding. She claims when she araitvibek interview she again asked
for an interpreter and was advised there wouldrizelry the phone if she needed it. She
claims the Department interview was so quick thia¢mvshe got stuck he moved onto a
new question.

35. She claims she told the interviewer her hushandougsde but he took no notice of it
and did not consider the evidence of the scars.

Tribunal Hearing

36. Theapplicants appeared before the Tribunal [in] Noven#®09 to give evidence and
present arguments. The Tribunal also receivedevidence from the second named
applicant. The Tribunal hearing was conducted withassistance of an interpreter in
the Urdu and English languages.
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The Tribunal referred the second named applicatitadart D application and asked
whether he continues not to have his own claintseta refugee, but is included in this
application as a member of the family unit. He aoméd this and the Tribunal again
clarified this with him and he indicated he did hatve any claims in his own right, but
if accepted it will be because of his wife’s claims

Evidence of the First Named Applicant

38.

39.

40.

41.

42.

43.

44,

The Tribunal asked about her early family life. $tdicated she was born in Karachi
while her parents were on vacation from Abu Datahiere she lived until she was

eight years old. She said her father was an [deférce] officer who died in [month]
2004. She said her mother is still alive, she isaglicated and illiterate. She said she is
from near [Location 1], from the tribal village. &Baid her father complicated a
university degree in architecture from [educatioovler deleted: s431(2)]. She said,

in contrast, both her step uncles are not educatddlliterate. She clarified that her
step uncles were actually her father's half brathieom the same father but different
mothers.

The Tribunal said it was surprising that her fativas educated to a high standard but
her uncles were illiterate The Tribunal again raited that it was difficult to believe
that one son was so educated and not the othesdms She said when her
grandmother passed away, there was no other wamtake care of her father and that
is why he was sent to the [name deleted: s43148},is why he was educated.

The Tribunal said it was surprising that he wad s2an orphanage as the oldest son.
She said he was five years old and there was ncanwdmlook after him and her
grandfather would come and see him at the orphaoiee.

She said her uncles were 15 years and 10 yearggothran her father She said even
so her father did not come home because the stépmdid not accept the father. She
said the grandfather was from the Wahabi sectlafisas is her step uncles. She said
that in this sect women are not permitted to takeducation, they are not married
outside the local area, the women do all the hoadeweover up with a hijab and
nigab. She said that they practise purdah, thedondhe shopping and go to separate
guarters when they have guests. She said womeantd@amwe much power

The Tribunal again reiterated that it was diffidiltbelieve that her father was so
educated and her uncles were not. She said éciause her uncles did not want to
study and they wanted to look after the land anddtber had determination and
wanted to study.

The Tribunal said that it was having difficulty @ling that in such a male dominated
society, as she claims, that her grandfather woatdllow his son to live with him
because of the wishes of the new mother.

The Tribunal again reiterated the question thaad difficulty accepting that in a male
dominated society, which she had indicated womee htle power, her grandfather
stopped her father living with them because ofwishes of the stepmother. She said
there were lots of problems with stepmothers. Sl epmothers abuse children and
beat them much and children have been killed. Shittse grandfather realized this
could happen and he reached the conclusion thdatiner should not live with them.
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The Tribunal indicated it was difficult to beliettee uncles were not educated and how
they could make a choice at a young age not to/stite said they did go to primary
school for four to five years. The Tribunal askeduether she was saying they were
illiterate after four to five years of schoolingdatinat that was surprising. She said her
uncles are now 45 and 55 years and she cannodeorisem educated because of what
happened. She said they just did the basic alplzadokehad basic education.

She said her grandfather was not educated ancmayfis from the village of [name
deleted: s431(2)], 200km from [Location 1] andsitn the Tehsil sub district.

She said her grandfather had lots of the land dmehwe died her father was in Qatar
finishing his mechanical engineering course. e Iser grandfather had made a will
giving all three sons the property, but her fatkérthe property under the half
brothers’ authority with the arrangement that thveyld sort out the profit when he
returned to the village on vacation. She said &#elr placed certain property in her
mother's name which was a requirement of the nggria

She said her family is Punjabi Pathan. She sai@tmeicity is Pathan and she speaks
the Punjabi language.

The Tribunal referred to her claim that she haddiner life in [Suburb 1] and asked
her about the area of [Suburb 1] in Karachi. She: it a very modern area of
educated people, and is vastly different to thiagd life she has described. She said in
[Suburb 1] Sindhis and Urdus have settled therés gre educated and Purdah is only
practised if the woman willingly does so.

The Tribunal asked her to confirm whether the maansoman lives in Pakistani is
determined by the family’s liberal or conservatatgtudes and she said that is correct.

The Tribunal asked who is living in her home atiti@ment and she said her uncle,
[name deleted: s431(2)], and her mother and yousigars She said she has not had
contact with her mother and sisters for 2 1/2 yeane said her uncle moved into the
house when her father died.

The Tribunal asked whether her uncle's presenaegeisethe way they had to live. She
said whenever they took a vacation to their tnbiége they would have to wear the
bat sheet or big shirt and cover their face. Sikeafter her uncle arrived she was
stopped going out of the house. She said she wpkbged and the first restriction
which he changed was the way she dressed. Shesaidf the staff at her office
dress in western clothes and that she had to \Wwearew style of burga, which covered
her face and head. She said he created problerherfevorking and stopped her
younger sister's education.

The Tribunal indicated it was surprising that if iacle was so strict that she was able
to continue working. She said until they finalizbé property matters from her father
she had to work to support them and she was fightirdo this.

The Tribunal asked whether her employer would kdWwer difficulties and she said
management was aware. The Tribunal asked her coiseall her former employer
and she said that was okay.
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She said there was a dispute over the lands withredes and they placed all their
names on it. She said her mother had money antsass#had savings.

She said her husband worked in [location delet¢8l1&)] making [description
deleted: s.431(2)].

The first named applicant said her husband wabkehd of his house but when he left
Pakistan and came with her to Australia, they tiereed that he abandoned the
property. She said her mother-in-law died in 20G#18 her husband could not go to
the funeral because of the problems and they d&maw what is left to him in the will.

The Tribunal asked how she and her husband mets@tieshe was finishing her
education, in her final year and she was 18 andbher husband's cousins was her
classmates. She said she met her husband and li@lie after talking to each other.
She said her husband's cousin lived in the sareetsind still does and that was how
they met. She said her cousin's name was [namtede&!31(2)]. She said that was in
1995/96. The Tribunal asked whether he was alstystg when she met him and she
said yes he was studying doing a Bachelor of Coroener

The Tribunal indicated that in the protection véggplication it indicated that he was at
university from June 1998 to May 2000, so was neoina/ersity when she met him as
she claims. She said she was sorry that she miaiistake.

The Tribunal asked when she met her husband wakitiging a Bachelor of
Commerce and she said yes. The Tribunal indicigickhis was surprising as the
marriage certificate indicates they were married987 but that he did not start
university until 1998. She said she was confusetithat he was doing his intermediate
course when they met.

The Tribunal asked how the relationship developetishe said they fell in love and
when they saw each other they became attractethikadl over the phone and as they
were not allowed to have a sexual relationship teetioey got married that is why they
got married.

The Tribunal asked before they were married wheeg met and saw each other. She
said sometimes at restaurants and they wouldgsther.

The Tribunal asked who proposed and she saiddpoped and the Tribunal asked
where. She said they had many discussions ovegrthiee and knew the difficulties if
they married but came to the conclusion that thagted to get married. She indicated
it was a drawn out process but confirmed that it decided to get married. She
said it is different in Pakistan.

The Tribunal said that before they were marriedrétationship continued for a number
of years and the Tribunal asked where they met etiwr and she said in public
places. The Tribunal asked about the actual nigr@énd she said they went to court.
She said they went alone and the Tribunal askedthéaitnesses were and she said
her husband bought two witnesses who were friehtissoShe confirmed they
attended the marriage and that they know they areiead The Tribunal asked why she
told the Department at interview that until 2005am@ knew they were married. She
said only the family members did not know they waiaried.
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The Tribunal read to her the following from the Bgment interview

Did anyone know you were married?
Nobody knew | was married
So from 1997 until 2005 nobody knew you were mdf?ie

Yes

The first named applicant said they were not neahfls but they were arranged by the
court and lawyer to witness the marriage. The Trédbsaid this was in contrast to what
she had just previously said that both were friesfdser husband. She said there were
two witnesses and their names were mentioned iddhement.

She said they were married at lunchtime and she steaight home afterwards. She
said about three or four days after she went teead's house of her husband and then
went to a hotel together. She said she does not kme friend's name. She said after
that they would sneak secretly and go shoppingfdautor five times they were
intimate and would go to hotels or sometimes hebhad would obtain the keys to a
bachelor friend’s house She said they mostly metdéfee.

The Tribunal asked for the original marriage cerdife and she said it was in Pakistan
and that her husband had it. The Tribunal indic#tatithe marriage certificate stated
that her husband was 26 when he was married, whérea was born the same year as
her as indicated in the application he would beSkt# said they changed his age to
make it look older so there were no problems withrharriage.

The Tribunal asked whether she knew [names delst&1:(2)] and she said no.

She said her husband is a Mohajir who came to Rakadter partition in 1947 and is
from the Siddiqi caste, but is not involved in fioB and Urdu speaking She said they
fight with the Pathans

The Tribunal said it was surprising that she halicated her father was modern,
liberal, supported her education and they lived modern area and it would seem he
would be accepting of a love marriage. She saavea marriage is okay in the same
caste or community in wealthy families, but in base they are from different castes.

The Tribunal asked why they did not go elsewheneakistan; she said she knew if the
family had knowledge of the marriage, it would likéicllt as it goes against the law of
the tribal people. She said in this time she washg to leave.

The Tribunal asked why they did not relocate toge#isewhere and she said it would
be too easy to find them there.

The Tribunal asked what she thought her father dvbalve done if he found out. She
said he is a man of principle and on one side hadveave got angry but he was also
soft. She said she was scared that if he became dagareputation would be tarnished
and there would be drastic action.

The Tribunal again reiterated its concern thaad Hifficulty believing that her father
would be opposed when she had indicated he wadaméather, who allowed her to
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wear Western clothes and was educated. She saelmarriage was within the
community it would be okay, but as it was out af taste it was a problem. She said
her father did not like Urdu speaking people anasadered himself a pure Pakistani.

The Tribunal noted that it was eight years thay fhesd in secret and questioned why
they had not left Pakistan together earlier She tbeay were planning to leave and
always anticipated they would be together in ther figture.

The Tribunal asked whether she applied to comeuttralia before and she said no.
The Tribunal asked whether she applied to go tocdingr country and she said no. The
Tribunal asked whether she planned to move elsenhd?akistan and she said no.
The Tribunal asked whether she travelled anywhiseeie Pakistan before coming to
Australia and she said no. The Tribunal said itvesgk surprising that she was married
secretly for eight years and did not try and lilseehere and or apply to go
somewhere else. She said they knew they would ealay together but not in that
country and she knew when her father died therddvoel severe outcomes, but she
was aware that her husband was telling her thgtabeld not leave or tell the truth
because his mother was sick. She said they weteng/&r the right time.

The Tribunal asked why the date on the CertificdtBomicile indicating she was
single was handwritten and the first named apptisam she had no problem
authenticating the documents.

The Tribunal asked with regard to her marriage sing fears return to Pakistan. She
said she will be killed by her tribal people as hecle has given instruction to the
heads of village assembly. She said they have tiieelaw into their own hands now.

She said once her father died all the propertyessiso started and that is why her
uncles were pushing her to marry, so they couldidedf her.

The Tribunal asked when she lived with her husbar#005 and she said she lived

with him for four to five months in the second haif2005. She said his mother was
against it but as long as her husband was stamdgher it was okay. She said his
mother threw her out after he was beaten whenameily tried to take her husband's
life.

The Tribunal asked how her mother-in-law could ¥hieer out when she had said her
husband was the head of the house. The first napglctant said her mother-in-law is
bossy and everything was in his mother's name.

The Tribunal questioned her why in her protecti@a\application she said the
following

We married in 1997 and lived with his family foad a half years, the whole time
we were being threatened from my family that théi/kill me and him.

It indicated that this is in contrast to what slé Baid at hearing that they only lived
together for four to five months She said thataswwo and a half years when the
family came into knowledge of the marriage She sagiclarified this in her
submission.
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She said she fled on the day her family found odts€he went at night time. She said
her family was pushing her to marry someone elsause they wanted to obtain the
property of her father.

The Tribunal indicated that she said she wentv®With his family in mid 2005 and

that she left Pakistan in April 2007 and that thieot even two years, so why would
she mention two and a half years in the protectisa application. She said it was two
and a half years from the time her uncles found@when she came to Australia in
2007. The Tribunal indicated that she came in AZ007 and that does not appear to be
2 1/2 years.

The first named applicant said that after she netito her house she did not see him
again until she left Australia. The Tribunal askexv she organised the application and
she said he did it for her.

The Tribunal said it had difficulty accepting tlzasingle woman who was being forced
to live in purdah and in a conservative environmeotild be allowed to go overseas to
study. She said nobody knew except her mothers8ideher mother went to the bank
to pay. The Tribunal indicated that it was the Tribl's understanding from the
previous evidence that she was not allowed to |#aé&ouse and she said her mother
could go to the bank.

The Tribunal asked if her husband was seeing teataand organising it, how did she
sign the document, and she said he reported tedueetly at nighttime. She said they
were talking on the phone

The Tribunal asked about the incidents when heilyaamttacked her husband. She said
her family did not know who her husband was bunhttiey saw them together they
then attacked him later.

The first named applicant gave a detailed desonpaif the attack on her husband
which was similar to the evidence subsequentlyrglwethe second named applicant as
to the attack.

The Tribunal asked when she left her job and shikagter she returned from her
husband's home, her uncles would not allow herdkw

The Tribunal asked who she fears persecution frecalise of her marriage. She said
she fears persecution from the family as well agriteal community. The Tribunal
asked whether she feared persecution from the glepgpulation because of her
marriage and she said no.

She said the matter is also a village matter.

The Tribunal indicated that she had made a claahghe fears return because of the
way she wishes to dress from her family and froenTthliban She said the Taliban
want her to wear conservative dress because gtlenially Punjab Taliban.

The applicant confirmed that in her father's presathwas okay for her to wear
Western dress. She said it would be no problerariféther was alive.
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The Tribunal indicated to her that independent tquinformation indicates that there
are a significant number of women in Karachi whaigweeiled and do not face any
serious harm. It indicated that while there arewsathat increased Talibanisation in
Karachi is occurring, there is information to susjgiat this is a beat up by the MQM
for political gain. The Tribunal noted it indicatdtere was no evidence of actual
attacks recorded for women not wearing the velanachi. It indicated that she had
said that people who are rich and wealthy are emquired to wear it, and that is not
worn in Model town. It indicated she had said stee from this wealthy area.

She said Punjabi Pathans are forced to do cehingg in Karachi by the Taliban. She
said her caste is suffering and that is why théb&al are targeting their caste and she
referred to country information she had submittedre attacks on women.

The Tribunal noted that in her protection visalaagpion she had said

every woman is made to wear the hijab outside thesd

The Tribunal indicated that this does not confoonthie country information, and
guestioned whether it is an exaggeration. Shersaitdy women are forced.

The Tribunal asked whether there were any photé&ioivedding day and she said not
with her but she had pictures and that they mayitleher mother-in-law.

The Tribunal noted her delay in applying for proéi@t visa. It indicated that she
arrived in Australia in April 2007 but did not agpintil 17 June 2009, a period of over
two years. The Tribunal said this questioned whetlee fear is genuine and whether it
was genuine when she left Pakistan She said shedkdowledge that she could apply
for asylum. She said that when she managed to escapobtained a student visa, she
thought she would finish the course and obtain peent residence. It she said when
she had no financial support she had to take apions. She said had she known the
right procedure she would have lodged earlier atgldf things would have been
different, and she could of obtained Red Crosstswie from the beginning, but she
had no knowledge of that. She said she was tolaebple in the community in
Australia to apply for protection and they gave &erommaodation but she had to look
after their children.

The Tribunal said it was surprising when the mgeiaad been secret for eight years
she did not try to leave Pakistan earlier. She karchusband's mother was sick and the
other problem was that the uncles wanted to trauhe take a share of the property
and the share of her sister's property. She saithatl to help her sister’s claims and
was waiting for the right time.

The Tribunal asked why she did not leave beforg thend out about the relationship.
She said she did not want her father to have adyadation as she was not allowed to
marry someone of a distant caste.

The Tribunal said it was surprising that if she wasvorried about her father's
reputation she was secretly married. She saidkis2a one cannot have a relationship
without being married. She said they were waitind waiting. She said she didn't have
an intention to tell him but if he found out frorther sources, it would have been
easier.



106. The Tribunal indicated that she had claimed shelavbe targeted if she returns to
Pakistan because she has lived in a Western coaimdiyhat there is no country
information that she would be personally targetechise of living in a Western
country. She said look at what happened at McD&haltd KFC. She did note that
she would not personally be targeted.

107. The Tribunal asked why it was not reasonable foittveelocate internally in Pakistan
as both she and her husband are educated andatkare children. She said her mother
has told her family that she is on a three yea aisd they know when she is coming
back. She said they will trace her name and magaieas at the airports. She said in
their mind she will finish in December. She saidslamabad, Lahore and Peshawar
they go there often for documentation and have ectons.

108. The Tribunal questioned her claim that the entigntry is Taliban dominated and that
she would face difficulties as a result She sagidltare bombs exploding in this
manner and that she faces it more so becausehimiyshe is Taliban.

Evidence of the Second Named Applicant

109. The second named applicant indicated that he Wwasla speaking Mohajir whose
family came to Pakistan from India after partitibfe claims he has always lived in
[Suburb 1], and his mother and father are not alieesaid his mother died [in]
September 2008 and died of many illnesses, inatulkigh blood pressure but he was
not talking to her at that time because she disa@or of the marriage and him coming
to Australia. He confirmed she had been sick fonyngears.

110. The Tribunal asked him about [Suburb 1], Karachemehhe has lived most of his life.
He said it was a modern area but not that postsdatteit was mixed with regard to
education and some women observed purdah. He swdithat there were women
from [Suburb 1] who are educated and work.

111. The second named applicant confirmed the first mbapplicant’s address in [Suburb
1], and that was her family’s address. He saidnsteklived with him for three to four
months, in the second half of 2005.

112. He confirmed that her father died in 2004. The Uindl asked whether her situation
changed after her father died and he said he dilmaw as he never lived at her
house. The Tribunal asked whether she talked abguthanges and he said that she
had told him that her uncles grabbed the housevamted the property.

113. The Tribunal asked where her uncles were livingrdfer father died and he said her
uncles started living in her house. He said bothesfuncles lived with her. The
Tribunal confirmed that both lived with them anddaad they did take short trips away.
The Tribunal asked their names and he said he atasune of their exact names, but
thought one was called [name deleted: s431(2)jha&ngas the younger one and the
other one was called [name deleted: s431(2)].

114. The Tribunal asked whether anything changed fowifis when the uncles came to
live with her. He said that they placed restrici@am her. He said they did not let her go
out of the house, she had to wear a burga and ab&et to do her job anymore.
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125.

He confirmed that after his father died he becasaalof the house but the assets were
placed in his mother’'s name.

The Tribunal asked a number of questions abountteption and development of their
relationship. He said they met when they were paisge Colleges. The Tribunal asked
whether anyone introduced them and he said noaldehe could not remember how
they met. He said that he had a friend or cousthstie had a friend and they met at a
party and they are both from [Suburb 1]. He saievbe at College, not University
when they met. He said they then kept dating ettodér @and would meet at a friend’s
place or at other places.

The Tribunal asked about the proposal for marrigtgesaid he proposed but that she
said they would face many problems. He said thex® an ongoing discussion and she
indicated that her family would disapprove. He dhigly went to a restaurant after her
work and then he proposed. He said they were @dtaurant in the airport when they
finally agreed to marry. He said it was a safe @lac

He confirmed they went to court to get married.gda&l two of his friends stood with
him.

The Tribunal asked who is [names deleted: s.43H@&J]he said they are the names of
his wife’s cousins. The Tribunal asked who is [nadeketed: s431(2)] and he said he is
his wife’s brother-in-law. The Tribunal indicatduat it seemed that people knew and
approved of the marriage and he said that the laagesed that they needed to give
names of relatives for the marriage, and he didsbthey did not know of the
marriage.

The Tribunal asked for the original marriage cerdife and he said it is in Pakistan.

He said they were married in the middle of the aiag afterwards went home. He said
that after the traditional wedding on the followiday, they met friends. The Tribunal
asked whether they ever went to a hotel togetioen 1997 to 2005 and he said 5 to 10
times but that they really started their relatiopsh 2005. The Tribunal asked when
they began an intimate relationship. He said thienate relationship began in 2005.

The Tribunal asked why they did not go elsewheradhistan to have a relationship
together. He said the main problem was they dideibtheir family members about
their marriage and their jobs were not secure hay were staying in their own homes.

The Tribunal asked how the issue of their marriaggame difficult and he said her
uncles saw her with him and when they caught ey kept an eye on her.

The Tribunal asked after she left his house in 2008ther he saw her again until they
left Pakistan He said he didn’t see her for lolg,rhany days. The Tribunal asked him
to clarify how often he saw his wife after she lefing with him until they came to
Australia. He said they disclosed the marriagethed the uncles attacked him.

The Tribunal asked what happened in 2005 for tfs¢ fiamed applicant to come and
live with him. He said she was really terrified winaas happening and when she went
back she cut her wrists. The Tribunal asked hininagaat triggered the first named
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applicant to come to live with him. He said she Wwaaten by the uncles as they had
seen the two of them together, and they foundlmy were married.

The Tribunal asked why the first named applicaftitier house in 2005. He said he
was attacked by the uncles and his mother was @atbout him and so his mother
wanted him to abandon her. He said so she haatve lne house as his mother was

angry.

The Tribunal asked after she left his house, whdthesaw her until they fled to
Australia together. He said there were problem&den the families. He said they
wanted him to divorce her and her uncle wantedtbitake the initiative.

The Tribunal asked why she did not tell her faibfethe marriage who seemed far
more modern and a liberal man. He said becaudeeofjobs and because he is an
Urdu speaking Mohaijir.

He said his family also did not accept her aftemas attacked and he described how
he was attacked by her family

The Tribunal asked who organized the student agipdic, and he said both of them
secretly. He said the uncles had indicated that iflid not take the initiative for the
divorce then they would apply for divorce.

The Tribunal asked how he communicated with herhandaid he had a mobile phone
but she had no mobile and they met in a secreeplac

The Tribunal asked who paid for the study feesltandaid the first named applicant’s
mother. He said her mother went to the bank tofpaif. He confirmed that the uncles
did not know she was going overseas to study.

The Tribunal asked why they did not leave Pakisi@tier and he said they were both
planning and his mother was sick

Both applicants indicated that when the second daapelicant’s mother died the
uncles expected that the second named uncle wetlchrto Pakistan for the funeral
and both came. They said the second named appdicanisin called for him to return
and indicated that it is a disgrace that he didretirn. He said he could not return as
he would be killed by her family.

The Tribunal asked her if there was anything ths&t iamed applicant wished to add
and she handed the Tribunal a summary of her clame piece of paper

Further Evidence obtained after the Tribunal hearing

136.

The Tribunal contacted the first named applicafttsmner employer, [Employer A], [in]
November 2009, directly after the hearing, and ioleththe following information from
them in answer to a number of questions askeddy tibunal The Tribunal
independently obtained the contact details of itts¢ iamed applicant’s employer from
the internet.

Re: [first named applicant’s name] (we have hee détirth as [date]) according to
NIC (National Identity Card) copy.



[First named applicant] worked at [Employer A] fr¢date] May 2002 until [date]
January 2006.

[First named applicant] submitted to us a copyarfMarriage Certificate when she
commenced work with us, which is a Pakistan Legail®ement. A copy is kept
confidentially for record purposes.

According to the copy of the Marriage Certificaterecord. The person [First named
applicant] married is written as [Second namediagpt]. There is no date of birth
on the Marriage Certificate just the Age of thedBrivhich is written as 26. The Date
of Marriage written is [date] September 1997.

| have checked with our records and [First nameadiegnt] gave the reason of
leaving employment due to family problems, causiagression and stress.

[First named applicant] indicated in confidence sarhthe difficulties she was
having at home were effecting her work at [EmplofkrThese matters are quite
confidential, if you require further informationwiould have to obtain approval from
[First named applicant] before replying in furtldetails. If you want me to do this,
you will need to give maer details.

Second Tribunal hearing

137.

138.

139.
140.

141.

142.

Theapplicants appeared before the Tribunal [in] Decam2®09 to give evidence and
present arguments. The Tribunal also receivedevidence from the second named
applicant. The Tribunal hearing was conducted withassistance of an interpreter in
the Urdu and English languages.

The Tribunal indicated that as it had received egilence and as it was required to
discuss this with her at hearing, it had decideldio a further hearing

The applicant submitted the original of her mareiagrtificate.

The first named applicant confirmed that she whatestatement attached to her
protection visa application, with some help andas true and correct. She said her
English translation had indicated a few mistakehsas the part that reference to two
and a half years. She indicated she was referoitgd and a half years between the
date her uncles found out and the date she lefsRak not that she and her husband
lived together for two and a half years.

The Tribunal asked her about the Certificate of ilmmshe had attached to her
application. She confirmed she had prepared ihéorposition with [Employer A], and
it is a requirement to obtain a Certificate of Doite for employment. She said they
therefore believed her to be single, but afterummles found out in 2005 and the
difficulties began she had to tell them.

The Tribunal indicated that it will put to her anoern it has with her evidence under
S.424AA of the Act. The Tribunal then said it wasrg to give the applicant
information which it considered could be the reaswrpart of the reason, for affirming
the decision under review. It indicated that it Wwebexplain the information to her and
would explain the consequences of relying on tifi@mation and would invite her to
comment or respond to that information. It indicktieat she could respond to that
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information orally or in writing and could seek atizhal time to comment on or
respond to the information. At all instances thstfnamed applicant chose to respond
orally at hearing.

The Tribunal read to her information received frigmployer A] referred to above. It
indicated to her that this was in contrast to hedence that she had advised them she
was single when she began, and that they did raw lelme was married until the
difficulties began in 2005. It noted that in costrher employer had advised that she
had submitted a Marriage Certificate when she conuex her employment with them
in 2002. It noted that the information from [EmpdoyA] is relevant as it may indicate
she is not credible, and that her marriage wasearet as she claimed. It noted that it
may indicate that she was not targeted in the mesireeclaims because of her secret
marriage.

The first named applicant indicated that she sulechiboth the Certificate of Domicile
indicating she was single and her Marriage Cediécbut advised the management
that her marriage was secret from her family. S she told them that because
sometimes her husband would come and meet herrlat $ioe confirmed that she told
management that her marriage was a secret

She said her Certificate of Domicile had to be smawd was necessary for her
employment. She said she advised her employeifttigre were any enquiries to refer
to her Certificate of Domicile, and not to show tti&ah to anyone. She said the
information in the Certificate of Domicile is nodrrect but she had to do this to ensure
her father did not find out.

The applicant submitted copies and translatiortseofidentity Cards and noted that the
one of 2003 noted the name of her father and ti@tas living at [Address 1]

Karachi, whereas the one issued [in] January 2@&dnthe name of her husband, the
second named applicant and that her address ig¢asi@], Karachi. She noted that in
Pakistan on identity cards if one is single the eaftheir father is included and if
married, the name of one’s husband is included.

The Tribunal outlined to her information from thefartment interview in which she
told the Department nobody knew of her marriagenfd®97 until 2005 and indicated
the relevance of the Tribunal relying on it. Ited that this is inconsistent with her
current evidence that she told her employer. Sitkagdhe Department interview she
was referring to the family’s knowledge. The Trilalimdicated that she had said at this
hearing that her employer believed her to be singté 2005. She indicated that she
gave her Nikah to her employer privately and agkedh not to disclose it. She said it
was only after 2005 when her employer became aigre of the difficulties

associated with her marriage and family problems.

The Tribunal referred to her submission to the Umdd as follows:

As | told the interviewer it was eight full yearSmarriage before anyone found
out....So we were married but with no ones knowledge.

It notes this is inconsistent with information tisade had advised her employer they
were married when she began her employment in 2008tlined the relevance. She
said she was referring to her family members amdngs confident her employer

would not disclose it. The Tribunal noted that éewployer had advised the Tribunal
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when it had contacted them that she was marriegdhadaid that after 2005 they were
aware it was well known.

The Tribunal referred to the applicant’s studestwapplication, and outlined
information in the application dated 2007 whereythad both indicated they were

living at the same address at [Address 2] in thpplications and in their medical
examination forms It also noted the translationthefidentity cards of 2003 and 2007
indicated her husband’s name and not her fatheddlzat they were living at the same
address of [Address 2] The Tribunal outlined tHew&nce of relying on this

information and that it may indicate they wererliyitogether in 2003 and 2007. The
applicant indicated she provided the statementise@gent who advised that the
identity cards showed they were living at the saahdress for her husband to be
eligible for a dependant visa. She said the agestvet aware of the marriage problem.

She also notes that the translations submitteddo2003 identity card in the student
visa application are wrong and that the 2003 idewctird indicates a different name
than that of her husband’s, as in her 2007 identitd. On closer inspection the

Tribunal notes that the 2003 identity card doesimaitate she is at the same address as
her husband at [Address 2] but that she lives iatameily address and that the
translation of the 2003 identity card in the studasa is incorrect She indicated that

she is not saying she was living at her husbandr'ess after 2007 but that for the
application to be accepted they needed to showwleeg living together so gave their
address as the same.

The Tribunal asked whether she had a brother amdald yes, a twin brother but he is
[medical conditions deleted: s431(2)].

The Tribunal asked the names of the first namediagmt’'s uncles who had caused her
difficulty and she said they were called, [namdetae: s431(2)]. It notes that the
second named applicant indicated their names warags deleted: s431(2)] and noted
that it found this surprising as it may expect ih#te uncles were the cause of such
trouble for them, the second named applicant wkntalv their name. It outlined the
relevance of relying on the information. The finsimed applicant indicated it was
culturally inappropriate to mention their actuahmes, and she does not address them
by their name. She said her husband does not Kmewrtames and the names they
mentioned are his mother’s uncles. She said heélraghaternal uncles with his uncles,
as well as her paternal uncles and outlined inildeav this occurred. She said it was
in 2005 when they wanted her to take a divorce

She said soon after this she tried to commit sajad her uncles advised her that after
she is divorced se will be given to the Jirga tarna village man.

The Tribunal asked her a number of questions astothe divorce had not been
sanctioned by the Court prior to her leaving PakisShe said she committed suicide
soon after and then refused to go to a lawyer &hdat go until mid 2006.

The Tribunal put to her independent country infaiioraindicating a large number of
women in Pakistan go unveiled in the cities and difficulties arise only for those
women, due to a family’s belief not because ofidifities with the general public. The
applicant agreed that it depended on the viewsiefsofamily



Further Information sought and received by the Tribunal

157.

[In] December 2008 the Tribunal received the follogvinformation from [name
deleted: s431(2)], Accounts Manager at [EmployemAdnswer to a number of
guestions asked

1. [First named applicant] as | told you gavergmson of family problems,
depression and stress. It is her private magée only told

management briefly that her family had come to kinewmarriage and
this marriage was not approved by family. Theyensot allowing her

to work anymore.

2. She gave her Domicile because that was hemaeiushowing her
address. This is law in Pakistan. As | told yefolbe she also give
Nikkah Copy, but only because of legal requirenas asked
management to keep it private. | attach Domisiehave on records,
you can see yourself what information you need.

3. I don't know any further details of her margagxcept what given before.

D

. Only few people knew of her marriage in office.
5. Residential address was given as [Addressdiaéhi as given on Domicile.

6. | have had no contact with [first named applitaince leaving our employment.

FINDINGS AND REASONS

158.

159.

160.

161.

162.

On the basis of the applicants’ passports, cedltid@pies of which are on file, the
Tribunal finds that they are citizens of the IslaRiepublic of Pakistan and assesses the
claims of the applicants against that country.

The first named applicant fears she will be bedtéled and/or forced to marry another
person if she returns to Pakistan. She claimsttieafirst named applicant’s family
view her marriage to the second named applicabé tagainst their beliefs and honour
as it is a love marriage, and a marriage betweertifferent castes or ethnicities. She
claims she is a Punjabi Pathan, and her familp¥edl a traditional strand of Islam and
her husband is an Urdu speaking Mohajir.

The first named applicant also fears persecutiaaulse of her dress and western ways.

The Tribunal has found this a very difficult caseassess. It is the Tribunal’s view that
the first named applicant is prone to exaggeradiwh embellishment and it is of the
view her evidence cannot be entirely relied upondxample, the Tribunal has
difficulty accepting she did not apply for asylurhen she first arrived in Australia, her
confusing evidence as to when she advised her gepéhe was married and who
knew of their marriage prior to 2005 and her husbalack of knowledge of the name
of her paternal uncles who are the source of maithedr difficulties and the length of
time she lived with her husband, advising thisedwo and a half years in her
statement.

However, the first named applicant was generalhs@ient and provided much detail
in a prompt and at times emotional and desperatearawhen concerns were put to



her. She also provided an extensive and detailechission to the Tribunal on the
Department’s interview, its erred reasoning andsi@a, outlining thoroughly the
difficulties she faces in Pakistan as well as &itag supporting country information.
The applicants evidence was also corroborative #set difficulties they faced once the
uncles arrived, and in particular the forst namgagliaant’s family’s attack on the
second named applicant in 2005.

163. While it has concerns the Tribunal has decidedwe the first named applicant the
benefit of the doubt as it cannot be completelywawred her claims of facing difficulty
from her family due to her love marriage are noéfmparticularly given the
corroborative and independent evidence obtained frer former employer that she
advised them of her secret marriage when she degraamployment in 2002. The
Tribunal has placed significant weight on this evide as it was independently
obtained by the Tribunal after finding their coritdetails on the internet. It is also of
the view that the evidence of the employer wasrginea professional and prompt
manner and it appears from the employer’s webisgethe company is not small and
insignificant, and therefore more likely not prdoemanipulation. It accepts the
employer’s evidence that it has not had recentamintith the first named applicant.

164. It also accepts that her Certificate of Domicildigates she was considered single as at
July 2003 as given to her employer, despite hergomiarried. The Tribunal also sited
the original marriage certificate of the applicaatsl notes their marriage was accepted
by the Department in their student visa application

165. Further independent country information supporéd tharriages between different
ethnic groups are generally disapproved of in Rakiand that violence can be part of
the pressure brought to bear, particularly in Karée answer to whether marriage
between persons from different ethnic groups (aghRin, Punjabi, Mohajir, Sindhi,
Baluchi, etc) are common and how a family mighttéa such a marriage, Dr Shakira
Hussein advised as follows in a telephone intervaé@ December 2009:

Marriage outside your own ethnic community is getigrdisapproved of by most Pakistani
families. Arranged marriages within a person’s @thmic community tend to be the norm.
This is very much the case across Pakistan as kewhestern observers are often surprised
to discover that affluent urban Pakistani fami(@bo may otherwise seem outwardly no
different to a Western family in their dress antidngours) will nonetheless still expect their
children to meet the expectation of entering im@eanged marriage with a partner from
their own ethnic community. Some inter-ethnic nage does occur, with family approval,
where there are family connections of a caste amdbal nature but, generally speaking,
marriages of this kind are not the norm. Moreol@re marriages which transgress family
expectations can result in considerable family gues being brought to bear. Again, violence
could be a part of such pressure. In instancesenthermale partner to the marriage was from
an ill-regarded community or caste then he, as nasahe female partner to the marriage,
could likely find himself the subject of a violerprisal. In a city like Karachi where there is
a long history of tensions and violence betweernvér®us ethnic communities such a
response would be all the more likely.

166. Of note Dr Hussein has appeared as a commentaisswes relating to Muslim
women and veiling on a number of panels in receat$; having undertaken field

! For examples, see: ‘The politics of the hijab’ @00nleashed ABC News21 April
http://www.abc.net.au/unleashed/stories/s25486d48-hAccessed 9 December 2009 —;



work in both Pakistan and Afghanistan as part ofrbeently completed doctoral
dissertation on encounters between Muslim and westemen? Dr Hussein is
currently a visiting fellow at the Australian Natil University® The information has
been authorised by Dr Hussein as a record of thieeevhich she provided in her 2
December 2009 telephone conversation with theTebtin

167. There is also much independent evidence tpastithat honour killings occur
frequently in Pakistan and that there is littleeefive protection.

Every year an immense number of women, of all agelsin all parts of Pakistan, are
reported killed in the name of honor, making Pakighe home of an “honor killing
industry.”In fact, honor killings in general, and in respotiséove marriages in
particular, are so prevalent that government siegiseport hat not a day goes by
without at least one woman being killed in the narféistorted notions of honor.
While a woman who marries without parental consent is frequently murdered to
restore her family’s honor, her husband can estapéate by paying her father what
her “worth” was. More often than not, the man “gayis wife’s family not financial
compensation, but another woman such as his sistarusin.

What's worse, honor killings, however repugnang, monetheless socially
sanctioned; those who perpetrate them are notipetcas criminals, but rather as
persons rendering punishment to a wrongdoer, thagyawen be applauded and
respected by their peers, and may not face crinpireaecution. Even when they do,
lower courts have tended to be lenient and forgivaither drastically reducing the
killers’ sentences or acquitting them of murdeogdither. As one court put it, the
Qur’an establishes men as the “custodians of wéhsena man who kills another
man for tarnishing the honor of his wife or dauglgemerely defending his property.

‘Should We Ban the Burka?; 2009, Australian Natldgaiversity website, 15 July
http://www.anu.edu.au/discoveranu/content/podcststsld_we ban_the_burka/Accessed
9 December 2009 —; ‘Why is there fear and fricti@tween Muslims and non-Muslims?’
2007,Difference of OpiniopnABC News2 April
http://www.abc.net.au/tv/differenceofopinion/cort@007/s1887181.htm Accessed 9
December 2009 —.

2 For further background on Dr Hussein’s researctkwad views, see: Cambourne, K.
2008, ‘Fly into your fieldwork’ Sydney Morning HeraldL2 April
http://www.smh.com.au/news/national/fly-into-your-
fieldwork/2008/04/11/1207856832463.htmAccessed 9 December 2009 —; Hussein, S.
2007, ‘The Limits of Force/Choice Discourses inddissing Muslim Women’s Dress
Codes’,Transforming Cultures eJournalol.2: no.1, November
http://epress.lib.uts.edu.au/ojs/index.php/TfCétetview/612/54 7 Accessed 9 December
2009 —; Hussein, S. 2009, ‘Face-veiling: a “conaBon” between Islam and the West’,
Australian National University website, 24 July
http://asiapacific.anu.edu.au/blogs/southasiam&Xx08/07/24/face-veiling-a-conversation-
between-islam-and-the-west/Accessed 6 November 2009-.

3 ‘Speakers: Shakira Hussein’ (undateitjelaide Festival of Ideas, 9-12 July 2009
http://www.adelaidefestivalofideas.com.au/speak@mtn— Accessed 9 December 2009 —
Attachment 7 ‘Experts List: Hussein, Dr Shakira’ (undated),salian National University
websitehttp://info.anu.edu.au/ovc/media/experts_list/_se@@sults.asp Accessed 9
December 2009 —.

* Hussein, S. 2009, Email to RRT: ‘PAK3584 RecordCohversation’, 7 December —



(Yafeet, K.C. 2009, ‘What’s the constitution gotdo with it? Regulating marriage in
Pakistan’ Duke Journal of Gender Law & Policyol.16, August, page 361)

168. There is also independent country informattosupport tension between Mohajir’'s
and Pathan’s, particularly in Karachi, which supggdine first named applicant’s claim that
her traditional family is opposed to her marriag@tMohajir. An article in a United Arab
Emirates newspapdihe Nationaldated 24 August 2009 refers to the Pashtun contgnimi
Karachi having “been engaged in intermittent urvanfare in Karachi with Mohajir
hardliners for almost 25 yearg:Ih a city of ethnic friction, more tinder' 200Fhe National 24
August

http://www.thenational.ae/apps/pbcs.dll/article? AIR0090825/FOREIGN/708249931/1394
- Accessed 18 September 2009).

169. Based on the oral evidence of the applicardstae evidence referred to above the
Tribunal accepts that the applicants were marrmeedetly for love in 1997. It accepts that due
to their being of different ethnicities, she Pumj@bthan and he Urdu speaking Mohaijir, they
did not tell her father, and either of the applisafamilies. It accepts she secretly advised
management of her marriage when she began her ymgih but also gave them her single
Certificate of Domicile.

170. It accepts the first named applicant’'s mooglenate father died in 2004 and her
uncles who are from the North of Pakistan, 200kemffLocation 1], and from the
conservative Wahabi sect of Islam, moved to Kardtlhiccepts they imposed on her
increasing restrictions as to her dress and movertetcepts in 2005 her uncles discovered
she was married to the second named applicanthatés$ he was from a different ethnicity
and it was a love match she was beaten. It acsbptfied to live with her husband, the
second named visa applicant, he was attacked anahforced to return to her home. It
accepts when she returned purdah was forced upanbeshe left her employment. It
accepts that her family wanted a divorce so thatcsluld marry a man from her traditional
village and that due to the stress she tried tonsbrsuicide. It accepts she fled secretly with
her husband to Australia on a student visa in 20€Y money secretly provided by her
mother. It accepts that since her family has fosimel fled to Australia with the second named
applicant, the honour of her family has been quoastil, and if she returns to Pakistan she
will be severely beaten, seriously harmed or eviedk

171. On the basis of this the Tribunal is satisflet the harm the first named applicant
would be subjected to at the hands of her famiplves “serious harm” as required by
section 91R(1)(b) of the Act. It also finds thatvibuld be systematic and discriminatory
conduct in line with s.91R(1)(c).

172. The meaning of the expression ‘for reasonsmémbership of a particular social
group’ was considered by the High CouriAipplicant A’scase and also iApplicant S In
Applicant SGleeson CJ, Gummow and Kirby JJ gave the follovgitmgumary of principles
for the determination of whether a group falls witthe definition of particular social group
at [36]:

...First, the group must be identifiable by a chaesistic or attribute common to all members
of the group. Secondly, the characteristic oribtite common to all members of the group
cannot be the shared fear of persecution. Thirttlg,possession of that characteristic or
attribute must distinguish the group from socidtjagge. Borrowing the language of
Dawson J in Applicant A, a group that fulfils thestftwo propositions, but not the third, is
merely a “social group” and not a “particular sociaroup”...



173. On the basis of the independent country in&dion and the first named applicant’s
evidence, the Tribunal is satisfied that this gitramay fall into a number of particular
social groups, including “people in love matchép&ople who marry outside their ethnic
group” or “people who marry contrary to their fdyis wishes”

174. The Tribunal is satisfied that these peoplkeniy of these groups possess
characteristics and attributes that make themngjsishable from the rest of society and that
they constitute a particular social group withia bonvention meaning. Based on the
evidence before it the Tribunal is satisfied tiat ¢ssential and significant reason for the
persecution feared by the applicant is her mempeodtthe particular social group of one of
the groups mentioned above.

175. The Tribunal has considered whether effecttate protection is available to the first
named applicant. The independent country informaitiom Dr Babar following on from her
advice in a telephone discussion on 2 December @6@8 inter-ethnic marriage indicates the
following

As per the above it could not be guaranteed thatgpavould assist a couple who were being
threatened by family members in such instances juist as likely that local police would
assist the family in asserting pressure on thesgnassing couple rather than offering
effective protection to them.

There have been some cases where higher courtsuiaden favour of couples in such
predicaments in recent years but it should be nibtgicthe progression of such a case to
higher courts can take years and, in most casegftbnding couple will not have the
opportunity or the means to argue their case mlaly. The statistics associated with honour
killing indicate the extent to which numerous iridivals are never able to survive family
reprisals. Moreover, in the lower courts the eexftthe Qisas and Diyat law are such that
the persons accused of such killings may be forgige subject to little punishment or a
financial settlement, if such is the choice of tmerdered victim’s famil;?.

176. On the basis of this information the Tribuisadatisfied that the first named applicant
does not have adequate and effective state prateatiailable to her in Pakistan.

177. The Tribunal has also considered whethernateelocation is a safe and reasonable
option available to the first named applicant drelsecond named applicant. The Tribunal
accepts the applicant’s evidence based on herlbpesative credibility that she will be
pursued by her family throughout Pakistan as skedisgraced them by marrying for love
and outside their caste or ethnicity. The Tribuhatefore finds that it is not safe for the first
named applicant to relocate.

178. Accordingly, the Tribunal is satisfied tha first named applicant would suffer
persecution as a member of a particular socialgodwne of those named above if she
returned to Pakistan now or in the reasonably émakle future.

179. The Tribunal is satisfied that the first namapg@licant does not have a legally
enforceable right to enter and reside in any otbentry other than her country of
nationality, Pakistan. The Tribunal finds that #fsgond named applicant is not excluded
from Australia’s protection by subsection 36(3}tué Act.

® RRT Country Advice Service 200Rgcord of Conversation wifbr Shakira Hussein of the
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180. The Tribunal is therefore satisfied that ih& hamed applicant has a well-founded
fear of persecution within the meaning of the Cartio.

CONCLUSIONS

181. The Tribunal is satisfied that the first namapglicant is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the first named
applicant satisfies the criterion set out in s.3@Rfor a protection visa and will be
entitled to such a visa, provided she satisfiesehgaining criteria for the visa.

182. The Tribunal is satisfied that the second rhapplicant is the husband of the first
named applicant and is therefore a member of thne $amily unit as the first named
applicant for the purposes of s.36(2)(b)(i). Ashsutbe fate of his application depends
on the outcome of the first named applicant’s ajapion. As the first named applicant
satisfies the criterion set out in s.36(2)(a)pltdws that the other applicant will be
entitled to a protection visa provided he meetsctiterion in s.36(2)(b)(ii) and the
remaining criteria for the visa.

DECISION

183  The Tribunal remits the matter for reconsideratvith the following directions:

(1) that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the second named applicant satisfies(8)86)(i) of the Migration Act, being
a member of the same family unit as the first naapgalicant.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958
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