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The Tribunal remits the matter for reconsideration
with the following directions:

0] that the first named applicant satisfies
s.36(2)(a)of the Migration Act; and

(i) that the second named applicant satisfies
s.36(2)(b)(i)of the Migration Act, on the
basis of membership of the same family
unit as the first named applicant.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv& (Class XA) visas under s.65 of
theMigration Act 1958the Act).

The applicants who claim to be citizens of Pakistgplied to the Department of
Immigration for the visas on [date deleted undé8%(2) of theMigration Act 1958as
this information may identify the applicant] Noveen2011.

The delegate refused to grant the visas [in] M&@h2, and the applicants applied to
the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Conventtating to the Status of Refugees
as amended by the 1967 Protocol relating to thiesStf Refugees (together, the
Refugees Convention, or the Convention), or onrdtteemplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion, nationality,

membership of a particular social group or polltmginion, is outside the country of
his nationality and is unable or, owing to suclr femaunwilling to avail himself of
the protection of that country; or who, not havingationality and being outside the
country of his former habitual residence, is unaleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 473%ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameigertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.



15.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an afféae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

Member of the same family unit

19.

Subsections 36(2)(b) and (c) provide as an altematiterion that the applicant is a
non-citizen in Australia who is a member of the sdamily unit as a non-citizen
mentioned in s.36(2)(a) or (aa) who holds a pratactisa. Section 5(1) of the Act
provides that one person is a ‘member of the sam@yf unit’ as another if either is a
member of the family unit of the other or each me@mber of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Regulations for the purpo$éisendefinition. The expression is
defined in r.1.12 of the Regulations to include .

CLAIMSAND EVIDENCE

20.

21.

The Tribunal has before it the Department’s fillatiag to the applicants. The Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

[In] January 2011, applicant 1 applied for a studesa. [In] April 2011, the applicant
was granted this visa. This visa expired [in] Sefiter 2012Applicant 1 arrived in
Australia [in] April 2011. He has not left Australsince this date. [In] June 2011, applicant
2 applied for a visa to join applicant 1 as a sgbset entrant. This was granted [in]



September 2011. Applicant 2 arrived in Australig {Dctober 2011. She has not left
Australia since this date.

Visa application

22. The applicants applied for the vidag November 2011[In] January 2012 the first

23.

24,

25.

applicant submitted a statement. This detailectlaisns that:

he left Pakistan as his life was in danger fromThiban and that they had previously
killed his fatherin] April 2007. The applicant fears that if he goeskot Pakistan he
will be killed or prosecuted by the Taliban;

he claims the Taliban have previously mistreatsddnily;

he claims that insurgents in Pakistan who aredimgiand are active in targeted
attacks may harm/mistreat him if he goes back taskan;

he claims that since college he has had a passigofitics. He joined the Awami
National Party (ANP) when he started his bachdlexggee;

he claims the authorities in Pakistan are corrdptclaims that they have been
targeted and many of the security forces have ki#led since 9/11. The applicant
claims that according to many people the autherhigve supported the Taliban;

Applicant one also submitted certified copies af ¢urrrent and previous Pakistani

passports, details of his schooling, indicatingvas awarded a BA and MA from the
University of Malakand, and an experience certtdhat he served as a teacher at a
[High School], Swat, [from] January 2006 [to] Novieen 2007.

Applicant two did not submit claims of her own. Shbmitted certified copies of her

current Pakistani passport and details of her doigno

[In] January 2012 the applicants provided a detaibestent of claims. In this,
applicant one claims:

In January 2006, he worked as a teacher in a [Badtool] in Swat;

In Mid 2006, Mawalana Fazal Ullah started his ilegampaign. He was provided
with big donations to build a mosque in his villdgeam Dherai. According to the
applicant, Mawalana Fazal Ullah was against feradlecation and security forces;
was against women who work and people who worljésernment and the ANP
opposed him;

In March 2007, when the applicant was returning @drmm school, he was
approached by a group of Armed Taliban who askedaty he supported the ANP
and also for him to join them and to stop workingthe ANP and to stop teaching at
the private school. The applicant replied he wistoestay with the ANP and continue
his career. The applicant told his father abous; thi

The applicant's father went to the police statlwnriext day to report the incidence
but was told by the police not to make any officgports against the Taliban as they
might harm him and his family;



The applicant's father was upset about this anthcted high ranking officials and he
was told they would contact the local police statio investigate the matter; Two
days later [in] April 2007 at 10pm, the Taliban kked on his door. They started
beating his father. The applicant was kicked, pedcdand hit with a gun butt. The
applicant's father was shot and killed;

The applicant applied for a visa to visit Canad®&lay 2007 to visit his sister but was
refused,

The applicant continued teaching till November 2007e applicant continued his
political affiliation with the ANP. During this tie the applicant lived with [Mr A];

The applicant claims the Taliban was sending letteipeople who work for ANP and
other social organisations;

They warned all females to stop their educatiobeokilled,;

They warned private schools to stop female educatal to introduce traditional
clothes over western uniform;

In November 2007, the applicant claims he receavéatter from the Taliban to stop
teaching at [the High] School or get ready to bed#i The applicant resigned from
his job the next day;

In June 2008, the Pakistani army started a secpedition against the insurgents.
Many Taliban attacked ANP members and leaders;

[In] August 2008, the applicant, [Mr A] and a fewhers were playing volleyball and
were asked by the army if they knew where two Balibommanders lived. They
showed them the address and the army fired atdhlbah commanders. One of the
commanders was killed;

[In] August 2008, [Mr A]'s house was attacked,ikij him, his elder brother and
father. The applicant fled to his sister's housg/ilage 2]; In April 2009, Pakistani
army started another operation against Talibartlaeylasked everyone in Swat to
leave and go to other cities. The applicant's famint to Islamabad. The applicant
was registered as an Internally Displaced PerdoR)(And received support and food
from the UNHCR. They were there until August 2008w the Pakistani army
claimed victory over the Taliban and asked everytorgo back to their home in
Swat;

When the applicant did this, he noticed his hows®lleen completely destroyed. The
applicant moved to [Town 1] [Township] (about 15kmay from the village);

The applicant claimed his life was safe again deéitler of ANP Dr Shamsher Ali
was assassinated. The applicant joined a defemamittee at the request of the
Pakistani army to tackle the Taliban. The appliass®d to do a night watch to stop
any Talib members entering the community;

[In]January 2011, the applicant applied for a shidésa for Australia;



In February 2011, the applicant received an anomgpbhione call from the Taliban
demanding 1.5 million rupees. The applicant wad tioat he had to pay this within a
week or be killed. The applicant stated he didhaste the money; The applicant
called his [friend] who adviséum to go to Karachi where he was. The applicant
went to Karachi [in] March 2011; [In] March 201mseone attacked [his friend],
killing him on the spot. The applicant went backts sister's house for a few days
however he did not stay at one place and frequehtiyged addresses;

The applicant's visa was granted [in] April 2014 &me applicant took the earliest
available flight [in] April 2011,

The applicant also claims his wife was unable tatiooie studying. The applicant's
wife started teaching in [the High] School Swat eeer the school was approached
by the Taliban threatening the females to stop wmgrkhere as women should be
looking after their families at home. His wife rgsed from her job in June 2011;

26. Also included was:

a print out of a blog in memory of [Mr A];

an article from Daily Times, Pakistan reportingtttiee people including a former
local leader of the ANP were injured in a hand gosnattack in [Town 1] Township
[in] November , 2011;

a certificate of death for applicant one’s fathedicating that his father had eight
bullets to his body and later died(an originaltostletter is found later on the file —
Df.161);

a letter from the, [MPA], of the ANP stating thgipdicant one was known to the
MPA since 2003, was introduced to the MPA by agpltcone’s father, and that he
and his father were strong supporters of the AN&, applicant one raised his voice
for student rights, and that applicant one’s famire targeted by extremists in
recent years like may ANP members, and that applicae’s father was killed by
Taliban in April 2007 (an original of this lettes found later on the file — Df. 158);

a letter from the, [President] of the Social Wedf&esident Society, [Town 1]
township, stating that applicant one shifted toWhdl] township due to the
destruction of his home and at [Town 1] townshipleant one worked as a member
of the Aman committee after the Pakistani armynatad victory over the Taliban. It
states that applicant one did many night watchdsyane whatever support he could
provide to the committee (an original of this leigefound later on the file — Df. 159);

ANP and PSF membership cards;

A survey token from the UNHCR for the destructidrapplicant one’s family home.

27. Atthe interview with the delegate the applicantbmitted:

An article from the Pakistan Tribune, [publishedhdary 2012, that the ANP District
West [President], was killed at S.I.T.E, KaractheTkiller had not been identified; a
marriage agreement and affidavit relating to theriage of the applicants [in] June
2010; before and after photographs claimed to @ppficant one’s family home after



28.

29.
30.

it was destroyed by the Taliban; a letter fromthmeted Nations World Food
Programme stating that applicant one was given fisods and then had marked
replaced.

The applicants were interviewed in relation to tlogdims and gave answers consistent
with the above.

[In] March 2012 the applications were refused.

Also on file [dated] July 2012 is notification frothe applicants’ migration agents that
applicant two gave birth their first [child in] J&i2012, with a birth certificate attached.

Review application

31.

32.

33.
34.

35.

[In] March 2012 the applicants applied for reviefittte refusal. With the application
was a copy of the delegate’s decision.

[In]June 2012 the applicants’ agent made a subamsgihis reiterates the claims made
by applicant one above and argues that if he wasned to Pakistan he would suffer
persecution including assault, kidnapping, tortumd/or death at the hands of the
Taliban and related Sunni extremists, on accouettbér cumulatively or separately:

His actual and imputed political opinion againg fraliban and Sunni extremist
sympathizers on account of cumulatively or sepfrate

His membership of and active participation in tHe¢FA

His membership of and active participation in theyn 1] Aman Committee (Peace
Committee);

His political belief in a democratic society, indlog education for women;

His tertiary secular education with a strong pecéitifocus, and his employment as a
teacher at a mixed gender school; and

His membership of a particular social group beimgeanber of his father’s family
that worked for the ANP and was against the Taliban

The submission included country information.

Attached to the submission was a statutory deateraff the first applicant, made [in]
June 2012. In this he primarily addresses the cosaexpressed in the delegate’s
decision and which led to the refusal of his claims

Also attached was a report from Zama, Swat Engleskis reporting on the killing of [a
member] of the Kabal Peace committee, whilst heiw&anaras, Karachi. The article
details that a number of other peace committee reesrttave been killed in Banaras,
and a report from Central Asia Online that Karaahjeted killings are linked to
militant groups, detailing that dozens of membédngeace committees from different
parts of the tribal areas have been killed in th&tp



The hearing

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

Theapplicants appeared before the Tribunal [in] JUWE2Z0 give evidence and
present arguments. The applicants were representethtion to the review by their
registered migration agent.

The applicants confirmed their personal detailsl, tat they were citizens of Pakistan
and no other country, nor did they have permistidive in another country. The
applicants confirmed that they were born in Swatowali.

| asked the first applicant if he had travelledCmnada. He said no, that his sister was
living there but that he had applied for a vis2@®7 but this had been refused.

Applicant one then spoke about his family. He shat he had four sisters and one
brother, his father had died, and his mother isdow. He said that one sister and one
brother live in Pakistan, his elder sister is netrand is living in [Swat], and his elder
brother is living in township Swat with his moth&pplicant one said that he had three
sisters who lived outside Pakistan, one in the US#, in the UK, and one in Canada.
They had all married husbands from these countries.

The applicants said that they were married in [TdWwtownship [in] June 2010. They
confirmed that they had a daughter, born [in] irstalia.

Applicant one said that he had completed his bacisallegree in political science and
law, and after that had started teaching for 2gjglien when the Taliban threatened
him, he stopped teaching and did his Master’s agegreolitics, which he completed in
2010. | asked when he had started teaching anditiéns started in January 2006 and
finished in November 2007. He said that he had griijntaught for the experience,
and that there is little money in teaching in Pekis

Applicant one said that he had come to Australisttoly and his mother had been
supporting him. He said that his mother now cowtatford to support them and they
were receiving support from the red cross. He gatlhe was about to start working
part time.

Applicant one gave evidence consistent with higgmtton claims and his interview
with the delegate in relation to his involvementhwthe ANP and PSF.

Applicant one described the events in 2007 whewdmeapproached by Taliban, his
father’'s complaint to the police, and his fatherttbeing killed by the Taliban. He said
that they had not gone anywhere after his fatherkilked as they had nowhere to go.
They had applied for visas to Canada but beenedfus

He said that in November 2007 the Taliban had adetter telling him to stop

teaching, and he had complied, resigning the naxt ldasked the applicant what he
had done after he had resigned. He said that hetpyged at home as there were many
Taliban, and he did not attend ANP meetings fas thason but his friend [Mr A]

would tell him what was happening. Applicant onigl $hat he did what the Taliban
told him to do, he couldn’t do anything, his moth&d him he could not do anything,
and to do what they told him.



46.

47.

48.

49.

50.

51.

52.

Applicant one then recounted the events of AugQ682and the death of [Mr A]. He
said that when he was told of this he fled to lsges's house in [Village 2], and when
he was there the Taliban came looking for him athtime. Applicant one said that
whilst he was at [Village 2] he saw a Taliban aade then went to Mingora with his
friend, at that time his Masters exams were nehiglwhe attended but not regularly,
until September he was in Mingora and then aftar e army had cleared out the
villages and his brother told him it was safe tinme home so he did.

Applicant one then talked about what had happen@®?9, when he had returned
home, Talibanisation was still growing, and theexemargeted killings against ANP
members. The ANP demand operations from the arnd/ffee army told all Swat
people to leave their villages, so his family wenislamabad. He was there with his
mother and brother, they were IDPs there and UNKMER giving them food
assistance. They were in tents, they had littiestto there was another office who
registered the people of Swat. He said that hislyanere there from May to August
2009, and after that the army told people thabheration in Swat had concluded and
they had cleared the villages. His family returhedhe and found that their house had
been destroyed. He and his family were very upsetasm uncle said that they could
live with them, so his family shifted to a townslwipthe [Town 1] area. They had some
financial support from UNHCR. He said that in Iskmad he had not been threatened
by the Taliban.

| then asked applicant one about his involvemettt tie [Town 1] Aman committee.
He said that this was a local committee made uUpaafl Pashtun people, which had
been motivated by the bombing of the home of an AMNFA. Security was left to the
Aman committees after this as the army withdrewplAgant one serve on the
committee and did night duty.

The applicant said that in 2010 he and the secpplicant were married, they were

still living in [Town 1] township. He said that liad seen and heard from people that
there are still targeted killings in the night timedaytime. He said that during this time
he was still doing his Aman committee duties. Hd #aat in 2011 he applied for his
student visa. During this time the Taliban wer# streatening Aman Committee
members and ANP members.

Applicant one then talked about the phone calllaened to have received at the end
of February 2011. He said that someone called mri® phone and told him that they
were his friend from that time and ‘we know thatiyare an Aman committee member
and know you are doing better and leaving Pakiatahyou have to give us 1.5 million
rupees within a week’. The applicant said thatrafies he had fled to a friend’s place
in Karachi, then to his sister’s in [Village 2] atiten to some other relatives, and he
had then been contacted and told that he had $as Masked him if he had gone for a
medical check and he said he had in Islamabadalddlsat he was granted his student
visa [in] April 2011.

The applicant confirmed his statements at theviger with the delegate that he kept in
contact with friends who were members of the ANRrdphis time in Australia. He
said that one of his friends in the ANP had alsd #ind gone to Qatar.

| then spoke to applicant two. She said that sheteaching at [school], Swat in 2010.
She stopped in June 2011 because the situationatasafe for women, the school



53.

54.

55.

56.

received a letter telling women to stop teachinthaschool. She said there were many
letters and a few times they called the schoosheodecided after this particular letter
that the security situation was bad and decideddp teaching.

| asked the applicants if the authorities couldgrbthem. they both said they could
not, as they belonged to an ordinary family, theyawnot from an MPA family who
they would give protection to.

| asked the applicants if they were able to reltatanother part of Pakistan.
Applicant one said that there was no family supptetwhere as his family was still
there in Swat. | put to them that they may be #&blelocate to Lahore or
Islamabad/Rawalpindi as they were educated andl¢eath there, and there was a
large Pashtun population. Applicant one said thabuld be difficult with his family. |
put to them that there was no country informatiwet ANP or Aman Committee
members were targeted in these places, and Midierece that local Taliban pass on
information to other Taliban.

The representative then made a submission théthéhe applicants came from Swat
may make them more vulnerable in relocating. Sitethat country information
indicated that people with the profile of applicante have continued to be targeted in
Swat valley. She said that some country informaitioiicated that the Taliban are well
organised throughout Pakistan. She said that apylane would operate against the
Taliban’s interests anywhere in Pakistan, as leglicated and a teacher, and aspires to
a political position.

[In] July 2012 the Tribunal received a further sussion from the applicants’
representative and articles from applicants.

FINDINGS AND REASONS

57.

58.

59.

On the basis of the certified copies of their pastspl accept that the applicants are
nationals of Pakistan. On the basis of their testiynat hearing which | accept, I find
that the applicants do not have a right to entdrraside in a third country.

| found the evidence of both applicants to be driedand reliable.

On the basis of this evidence, which has remaiedistent through his protection visa
claims, his interview with the delegate and at ilggras well as the documentary
evidence submitted by the applicants, | acceptapplicant one:

Had a degree of involvement with the ANP and PSindthis time in Swat;

That he was approached by people he describediga,avho sought to make him
join them, when he refused he was warned.

His father complained about this to the police aad told there was nothing they
could do. His father then complained to anothentheof police. Some days after this
some people who the applicant claimed to be Taldzane to their door, there was an
altercation and applicant one’s father was shotkatetl by these men.

In November 2007 he received a letter from thebEalito stop teaching at [his
School] or be killed. The applicant resigned from jbb.



60.

61.

62.

In August 2008 with his friend [Mr A] he told annay group where to find two
Taliban commanders in the village, who were killatter this [Mr A] and members
of his family were killed in reprisal.

From April to August 2009 he and his family were HBR registered internally
displaced persons, living in a refugee camp imislbad, receiving support and food
from the UNHCR.

His family home was destroyed and he had to moy&dwn 1] Township. Here he
joined the Aman committee, a form of militia, and dight watches.

On the basis of her evidence, as well as suppodidcgmentation, | accept that
applicant two:

Taught at [the same school] in 2010 and stoppethieg in June 2011 when the
Taliban sent threat letters to the school tellimgnven to stop teaching.

In addition, the country information paints a gipisture of the current security
situation in Swat. Despite the military operati@fi2009, the International Crisis

Group reported in October 2012 that there was arteg ‘superficial sense of security’
and also that the military relied grgas and peace committees to suppress terrorist
activity. Although military authorities now control the Swédlley, terrorist attacks
against Pakistani military operations continue¢ou in the area. In October 2012,
Dawn Newspapereported that the security situation in Swat wetedorating, with
authorities arresting nearly 100 militants and isgizveapons and explosives in a bid to
curb attempts by militants to reactivate militaali€ in the Swat Valley.

On this basis | have considered applicant oneksaidarm if he returns to Swat. He
has been politically active in the past, in the Adifel the PSF, however this has been at
a very low level. He and his family have come te #ttention of elements of the
Taliban, possibly the TNSM, in Swat when they sdugthave him join them, when
they killed his father and fought with him, wheryhnstructed him to stop teaching
(although | suspect this was a general exhortatiohdirected at him specifically, but
at certain teachers more generally), and when éwtifed the homes of two local
Taliban commanders for the army. He also serveth@Aman committee.
Cumulatively, | consider that this means that aggit one would be targeted if he
returned to Swat. He would return to [Town 1] tohips as he has been displaced from
his family home, and would probably resume his waitk the Aman committee. He
has only worked as a teacher, a profession Taljbaumps view with hostility. He has
previously been politically active, although aballevel, but may wish to be active
again. He has been identified at several times éwybers of Taliban groups. For all of
these reasons | consider that there is a real elfamavould be harmed on return — it is
not remote or fanciful to consider that he woulddentified and targeted for being a
member of an Aman committee, a teacher, politicatiyve, and being known for
having opposed the Taliban in the past, or haveenlkhe family member of someone

! International Crisis Group 201Rakistan: No End To Humanitarian Crises

Crisis Group Asia Report N°23% October, Pp.1http://www.crisisgroup.org/~/media/Files/asia/seuth
asia/pakistan/237-pakistan-no-end-to-humanitarigsiscpdf- accessed 7 December 2012.

2 'Security Forces Detain Five in Nowshera Over gitan Malala’, 2012Dawn Newspaperl2 October,
http://dawn.com/2012/10/13/300022% ccessed 7 December 2012.
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who had opposed the Taliban in the past, whiclmbier would impute him with a
political opinion contrary to the aims of the varsoTaliban groups.

What applicant one fears is that he would be kilederiously injured by the Taliban
groupings in Swat. | find that this constitutes@es harm for the purposes of s.91R(2)
and s.91R(1)(b). I find that this would be for #ssential and significant reason of his
imputed political opinion, as required by s.91R4))@and that the persecution would
involve systematic and discriminatory conduct that it would not be random but
targeted towards the applicant and organised ikirsg&im out and doing harm.

The applicant fears harm from the Taliban or otvered opposition groups, non-state
agents. Harm from non-state agents may amountrse@etion for a Convention reason
if the motivation of the non-State actors is Corti@mnrelated, and the State is unable
to provide adequate protection against the harner@/the State is complicit in the
sense that it encourages, condones or toleratdmthe the attitude of the State is
consistent with the possibility that there is petd®n: MIMA v Respondents
S152/20032004) 222 CLR 1, per Gleeson CJ, Hayne and Heydpat [23]. Where

the State is willing but not able to provide prai@e, the fact that the authorities,
including the police, and the courts, may not be &b provide an assurance of safety,
SO as to remove any reasonable basis for fear,rdmgsstify an unwillingness to seek
their protectionMIMA v Respondents S152/20@804) 222 CLR 1, per Gleeson CJ,
Hayne and Heydon JJ, at [28]. In such cases, ape&sl not be a victim of
persecution, unless it is concluded that the gowent would not or could not provide
citizens in the position of the person with theeleaf protection which they were
entitled to expect according to international stadd:MIMA v Respondents S152/2003
(2004) 222 CLR 1, per Gleeson CJ, Hayne and Heydoat [29].

On the basis of the independent country informaltifomd that the Pakistani state may
not be unwilling, but is unable to provide proteatio the applicant in Swat. | further
find that the state cannot provide a level of e to the applicant which he is
entitled to expect according to international stadd.

On the basis of the information before me, | fihdttif applicant one returned to Swat,
Pakistan, there is a real chance that he wouldibeated to serious harm by Taliban
groups, now or in the reasonably foreseeable futdeehas a well-founded fear of
persecution if he returned to Swat, Pakistan, noim the reasonably foreseeable
future.

Given this findings, | have not considered in faiplicant two’s claims, as she has
substantially put forward claims as a member ofiagpt one’s family unit.

| have considered whether the applicants can reddoaanother part of Pakistan.
Country information indicates that the TNSM areyanl a loose confederation with the
TTP and other terrorist groups, there is no credimiormation that they share
information or hit lists of low level targets witlther Taliban groupings, and there is a
significant Pashtun population in Lahore or IslaahbRawalpindi. | do not accept
that applicant one or two would be targeted byftN&M, the TTP or any other
militant group in these places. There is no coumtfyrmation that low-level ANP
members or Aman committee members or Pashtunsajgnare targeted in these
cities. | therefore find that the feared persecuttbharm is localised.
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However, relocation requires a consideration oftiwéeit would be reasonable in all of
the circumstances. The applicants have limited veaperience. They now have a
young child, and no family outside Swat and theaurds. The family structure is
incredibly important for Pakistanis and for Pashtuparticular. If the applicants were
to relocate to one of these urban conglomeratioeyg would have few support
structures, and only the possibility of finding Wpand a young child to care for. In all
of these circumstances, | find that relocation wiawdt be reasonable.

| therefore find that applicant one has a well-fded fear of persecution were he to
return to Pakistan, now or in the reasonably farabke future. | find that applicant two,
being his wife, is a member of his family unit.

CONCLUSIONS
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The Tribunal is satisfied that the first named agapit is a person to whom Australia
has protection obligations. Therefore the first edrapplicant satisfies the criterion set
out in s.36(2)(a) for a protection visa.

The Tribunal is not satisfied that the other agpiics a person to whom Australia has
protection obligations. Therefore she does nosfatine criterion set out in s.36(2)(a)
or (aa) for a protection visa. However, the Triduaaatisfied that applicant two is the
wife of applicant one and is a member of the saamal{ unit as the first named
applicant for the purposes of s.36(2)(b)(i)). Astsuhe fate of her application depends
on the outcome of the first named applicant’s ajpion. As the first named applicant
satisfies the criterion set out in s.36(2)(a)pltdws that the other applicant will be
entitled to a protection visa provided she meetsctiterion in s.36(2)(b)(ii) and the
remaining criteria for the visa.

DECISION

73.

(i)
(ii)

The Tribunal remits the matter for reconsideratioth the following directions:
that the first named applicant satisfies s.3@Rof the Migration Act; and

that the second named applicant satisfies(2)86)(i)of the Migration Act, on the
basis of membership of the same family unit aditeenamed applicant.



