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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be stateless and fdymesident in Lebanqgrarrived in
Australia [in] April 2008 and applied to the Depagnt of Immigration and Citizenship
(the Department) for a Protection (Class XA) viség August 2009. The delegate
decided to refuse to grant the visa [in] Januay028nd notified the applicant of the
decision and his review rights by letter [on thmealate].

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thasilee maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

8.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
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Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test isdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

17. Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18. The Tribunal has before it the Department’s andTifileunal’s files relating to the
applicant, and has had regard to relevant matemighese files, as well as the
information from external sources which is refertedelow, in making its decision.

19. According to information provided in his protectivisa application, the applicant is a
single male in his early twenties. He was born ahiNal Bared camp for Palestinian
refugees in Lebanon, and resided there with hislyamtil May 2007, when he moved
to Al Baddawi refugee camp. He remained in Al Baddantil he travelled to Australia
in April 2008. He travelled to Australia on a statlgisa, using a Lebanese travel
document for Palestinian refugees issued in Jar@08 and valid until 2013. He
attended UNRWA schools in the two refugee campsypdeting secondary school in
June 2007. In Lebanon he worked as a cashier ark@ipa a [shop] until May 2007,
and was thereafter unemployed.

20. In a statement submitted in support of his prodectiisa application the applicant
claims that he is stateless and is registered WMNRWA. He stated that he fears that if
he returns to Lebanon he will be harmed becaubesafationality, Palestinian, and
because he is suspected of having links to Fattsheah (FAI).

21. According toJane’s World Insurgency and Terroristatabase, Fatah al-Islam is a
“[mlilitant Islamist...Sunni jihadist group with alld connections to Syrian military
intelligence and to Al-Qaeda-inspired groups inMiddle East, whose “stated aim, as
declared by the group’s leaders, is to destroyelsaad institute an Islamic state in
Palestine”. Its leader is Shakir al-Absi, a Pateati-Jordanian born in the West Bank
moved to Nahr al-Bared in 2006. Fatah al-Islam based in the Nahr al-Bared
Palestinian refugee camp but was thought to harea presence in other camps, such
as Badawi in Tripoli, Bourj al-Barajneh and Shatiid@eirut and Ain al-Hilweh in
Sidon, as well as cells of sympathisers in Suneasuof Lebanon such as Tripoli and
the province of Akkar in the north and in the Sutanvns and villages of the Bekaa
Valley: Jane’s Information Group 2007, ‘Fatah d&is’, Jane’s World Insurgency and
Terrorismwebsite, 26 June.

22. The applicant claimed that his father was killeé@icar accident in 2003. Two older
brothers do not live in Lebanon. Another brothemerried and lives with his family,
the applicant’s mother and other two siblings aBAtldawi refugee camp. He stated
that in 2004, while he was still at school, hetsthworking in the [shop] owned by the
family’s neighbour, [Mr A]. The neighbour was awdhat, after the death of the father,
the family needed additional financial support.

23. The applicant described the harsh conditions asctidiination faced by Palestinians
in Lebanon in relation to citizenship, employmdrdalth care and welfare.
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The applicant stated that following the invasiorsoluth Lebanon by Israel in July
2006 many residents of the south were displacédetoorth, and to Nahr al Bared
camp. As a result, a new organisation emergedeicdimp, Fatah Al Islam (FAI) The
organisation began to recruit males aged betweghtesin and forty. It was dangerous
to refuse to join or to appear not to support th€he situation in the camp became
very tense.

Once three men came while the applicant was workifiylr A]'s shop and tried to
recruit him. He told them that he was still at smhend they left. The applicant’s
brother, a teacher at a UNRWA school was also aghed, as were many other
teachers.

As a result of the activities of Fatah al Islamjethincluded smuggling weapons into
the camp, and a number of attacks on the Lebamesg the army increased security
controls at the camp.

On 20 May 2007 Fatah Al Islam militants attackethdmese Army posts on the
outskirts of the camp; the LAF responded by firmigsiles and bombs into the camp.
Many civilians were killed and there was panic. Bplicant’s family decided to
remain in their home. [A number of] days after toaflict broke out a group of seven
FAI militants forced their way into the applicantisme. They demanded that the
family leave the house, allowing them fifteen masito grab their belongings. The
house was on a hill with good visibility; the agalnt believes that this is why FAI
wanted it.

The applicant and his family left the camp withajrdifficulty and were taken to
hospital and from there to Al Baddawi camp. Théeytmet members of [Mr A]’s
family who told them that he had been arrestechbyLiAF on suspicion of being a
member of FAI.

After about two weeks the family moved into a housAl Baddawi.

The conflict between FAI and the LAF ended in Sefliter 2007. The LAF then started
investigations and arrests at both Nahr al BarelddBBaddawi, mostly of men
suspected of membership of FAI or of having helpad Many of the men were taken
without warning and their families had to retaiwyers to obtain information about
them. While in detention they were subjected ttuter

The applicant had sat his final exams [in] 2007 iaehded to go to university but
changed his plans because of the ongoing randa@stawf young Palestinian men by
the LAF and also because he feared the re-emergén€dl at Al Baddawi camp. The
applicant heard of the possibility of obtainingtadent visa to study in Australia and
borrowed money from a friend of his father.

In Australia the applicant experienced financidicilties and was afraid that he
would not be able to pay for the course. He spokeeftiend about his situation and the
friend made an appointment at [Organisation AJuly 2008 but the applicant did not
attend because he thought [Organisation A] wa®#martment and he did not know if
they could help him.
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In March 2009 the applicant’s mother phoned him tahal him that his two brothers
had been arrested by the LAF. They were releas¢diine 2009. They had been
subjected to severe torture and had ongoing megioalems. They said that the
family had been accused of helping FAI, which hadditheir house as an ammunition
depot and a base for launching attacks on the OAE.LAF had thought that their
house belonged to [Mr A], but had subsequently foout that it did not, and this led to
his brothers’ arrests. The authorities questioheditabout the whereabouts of their
other brothers, including the applicant. The aplits brothers were released because
there was insufficient evidence of involvement wiihl, however they were warned
that they could be re-arrested at any time, asdadir brothers if they returned to
Lebanon. The applicant was told by his brothershleavas especially at risk because
he had worked for [Mr A], who was still being hetddetention.

The applicant went into panic as he could not retarLebanon, he was still having
financial difficulty and could not concentrate aheol because of his worries. He was
again referred to [Organisation A] and saw therduly 2009.

The applicant provided a number of documents ipstof his application, including:

. UNRWA family registration card;

. Lebanese identity card for Palestinians;

. UNRWA letter confirming the applicant’s residencyNahr al Bared camp
until May 2007 and his departure from that camp tute events of 20 May
2007,

. Letter (on letterhead of the PLO Popular Palestid@ammittee Nahr al Bared

camp) confirming that the applicant was employedNbyA] from February
2004 until “the start of the war”;

. Death certificate of the applicant’s father;

. Medical reports relating to the applicant’s broth@rother 1 and Brother 2],
stating that they had been examined [in] June 20@had been found to
have bruises, contusions, burns and serious isjap@arently caused by
beatings on the legs and lower back;

. Letter issued by [name deleted: s.431(2)], soligitorripoli, stating that he
represented the applicant’s mother in relatiorh&detention of her sons
[Brother 1 and Brother 2];

. Psychological report dated [in] August 2009 in tielato the applicant,
prepared by [Mr B], Sessional Clinician with [héadtentre deleted: s.431(2)],
stating that he had seen the applicant [on twosiona in] July 2009 when the
applicant had sought help for tension and anx[&y.B] diagnosed major
depressive disorder;

. Letter on letterhead of PLO Lebanon — North Zosgeatially confirming the
details of the applicant’s account as set out snpnotection visa application,
including that the family had been residents of NalBared until the fighting
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forced them to flee; and that the applicant’s twattwers, [Brother 1 and
Brother 2] had been detained on suspicion of supmpthe FAI.

The applicant was interviewed about his applicaliophNovember 2009 by a delegate
of the Minister for Immigration. At the interviewelprovided a further document on
letterhead of the PLO, Lebanon — North Zone, sgatmat his two brothers had been
detained and tortured again between [a date injléactand [a date in] November 2009.

The delegate refused to grant a protection visa.f&md that while Palestinians in
Lebanon experience a high degree of discriminatiaelation to employment, social
welfare and property rights, she did not find tin&t level of discrimination faced by

the applicant personally was so serious that @dtemed his capacity to subsist, and
therefore did not constitute persecution. She fahatithe applicant did not have a well
founded fear of persecution based on his imputedcation with FAI. She did not
believe that the authorities would have taken tearyg to discover that the applicant’s
family home belonged to them and not to [Mr A]. Stiged that the PLO had provided
two letters confirming the family circumstancesdascribed by the applicant, but she
understood the applicant’s explanation for thetierg to indicate that they would be
issued by the PLO based on information providethikyfamily, without independent
verification of the truth of the matters report&the also considered that the applicant’s
delay in applying for a protection visa was incstesnt with the existence of a well
founded fear of persecution.

The applicant provided additional information irpport of his application for review.

In a statutory declaration made [in] March 2010dbglicant made the following
comments on the delegate’s decision. In relatidmetdfinding that the applicant had
achieved a reasonable level of education, he sthétdhe and his siblings had all
attended schools run by UNRWA, which are not resediias well as schools run for
Lebanese citizens by the Lebanese government.tine@des have to sit special entrance
exams for university and must pay higher fees thelranese citizens. Palestinians,
including the applicant’s two older brothers, atted a special tertiary education
institution inside the camp, which is run by UNRVHAd provides a lower level of
education than a university. The best graduatdisi®institution can obtain jobs in
other Arab countries.

The applicant’s father studied nursing with UNIC&#d worked in a private hospital
where he was paid less than Lebanese nurses.

His family owned the house in which they lived iat al Bared (which is now
destroyed) but not the land it stood on. They viameturn to Nahr al Bared but the
Lebanese government has not made money availattleef@amp to be rebuilt.

In relation to the delegate’s finding that it wagplausible that it would take the
Lebanese authorities two years to discover thaapipdicant’s family, rather than [Mr
A], was the owner of their home, he stated thatetlaee no addresses in the camps, and
neither the Lebanese authorities nor UNRWA wouléWware of the precise location of
the house.

The applicant indicated that the PLO does makevits investigations before providing
letters such as those he presented.
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The applicant also provided a further copy of th©Retter; further medical reports
detailing the injuries claimed to have been sutidrg the applicant’s brothers in
detention; a letter from [education facility deldts.431(2)] stating that the applicant’s
brother [Brother 1] is employed there and has tseéfering from back pain since
September 2009; and letters dated [in] March 204t fname deleted: s.431(2)],
solicitor, stating that he had received the surhG8f0USD from the applicant’s mother
for “services rendered in the arrest matter of i@hsons”, and confirming what she
had told him about the arrests of her sons.

Theapplicant appeared before the Tribunal at a hedwhg) [in] April 2010 to give
evidence and present arguments. The Tribunal rgeai@s conducted with the
assistance of an interpreter in the Arabic and iEhdgdnguages. The applicant was
represented in relation to the review by his regesd migration agent, who attended the
hearing.

The applicant agreed that his claims involved abgrsition of two main issues —
whether there was a real chance that he would tagnée on return to Lebanon on
suspicion of involvement with FAI, as a result d@her his connection with [Mr A] or
the use of his family home by FAI during the 20@hfing; and whether, as a
Palestinian in Lebanon, he faced such seriousidisation as to constitute
Convention persecution.

The applicant stated that he is no longer studigegrg. He said that his brother [Brother
1], who had been supporting him financially, contdlonger afford to do so. Because
of the injuries he suffered during his two periodisietention, [Brother 1] was unable
to work for long periods and is now only workingfg@me. The applicant said that the
money borrowed from his father’s friend to fund sigdies is not yet being repaid; he
does not know what the arrangements were for theyraent of that loan, but said that
the lender was a very good friend of his fatherfows financially comfortable as his
children work overseas and send him money.

The applicant’'s mother, younger brother and si§Brgther 1] and his wife are now
living in a unit in Al Baddawi camp. [Brother 1] ssipporting the family on his reduced
income and the other two brothers who live overseasl some money. His younger
brother and sister attend a UNRWA school in Al Bagdcamp.

The applicant said that he attained his certificdteompletion of high school [in] 2007
(an untranslated copy of which had been providegtieédepartment). He had then
needed to sit a further examination for entry tversity — this exam was for
Palestinians, while Lebanese students only neexlednplete their final school exams.
The applicant had not sat this exam because hpdathological problems and
depression resulting from the fighting in Nahr ar& and the destruction of the
family’'s home and the loss of all their possessiansl because the way Palestinians
are treated in Lebanon means that a young manmbédise as a human being and
cannot fulfil his dreams and hopes.

The applicant said that apart from being detairtagthackpoints, as was usual for all
Palestinians, neither he nor his brothers camieg@ttention of the authorities
following the Narh al Bared fighting until March @®, when his two brothers were
arrested and detained. He said that that until the authorities had “nothing to prove
against [them]”. He said that as a result of theestigations carried out and



51.

52.

53.

54.

55.

information obtained from people arrested at theefithe authorities became aware of
the fact that the house of the applicant’s famdg lheen used by FAI as a base for
launching attacks on the LAF; also the applicaassociation with [Mr A] became
known.

The Tribunal asked the applicant whether he knewatwis brothers were questioned
about during their detention. He said that theyidmot discuss these things with them
over the phone because the phones were monitaretietknew in general that they
were accused of helping FAI by giving them theiué® and weapons.

The Tribunal asked the applicant when he learnad[ir A] had been arrested. He
said that it was when they were living in Al Baddaand his mother met [Mr A]'s
relative in the street. The applicant said that Ws about two or three months after he
came to Australia He said that he has no idea vehélifir A] is still being detained, but
he said that it is now confirmed that [Mr A] wasthvFAI. He presented some
documents downloaded from the Internet which hahlienslated from Arabic using
Google’s translation function. The documents méatle sense and it was not evident
what website they were from. The Tribunal requesitedapplicant to obtain
translations of the relevant documents if he inéghtd rely on them and his adviser
requested three weeks in which to do so.

The Tribunal put to the applicant that in the stegat submitted with his protection
visa application he had stated that they becameeagidMr A]'s arrest within two
weeks of going to Al Baddawi; he was asked to aerplae apparent inconsistency with
his evidence at the hearing that he was in Australien the family learned about this.
He said that he knew that [Mr A] was arrested whenvas in Lebanon but something
came from the government about his arrest afteapiplicant came to Australia. He
then said that in Lebanon a relative had said[MafA] had been arrested; after he
came to Australia he learned that [Mr A] had beamlly charged.

The applicant said that everyone knew that he wbf&e[Mr A] and maybe he will be
arrested because of this. He said that he askdatdtiser whether the Lebanese
authorities had asked about him (the applicant)nafeewas detained; his brother told
him that they had.

The Tribunal put to the applicant that if [Mr A] warrested in May or June 2007 it
made no sense that neither the applicant nor bitdéns was arrested until nearly two
years later, given what the applicant said abaeit tilose association. The applicant
said that at the beginning the authorities wouldkmow that they were neighbours;
they found this out during the investigation andmacted that the applicant’s family
had helped [Mr A]. Then they started looking foe @ipplicant’s family. The authorities
thought that the house belonged to [Mr A]. Onletahey found that the house
belonged to the applicant’s family; then they fowud that the applicant worked for
[Mr A]. The Tribunal asked the applicant how he Wwredl this. He replied that he
obtained this information from documents that he texeived, and from his brother in
Europe. The documents he was referring to wer®L letters and the medical
reports. The Tribunal noted that none of these oh&rus described the course of the
investigation which had led the authorities to dpglicant’s family two years after the
relevant events. The applicant said that his brathBurope had spoken to [Brother 1],
and had told the applicant what [Brother 1] had s@éhe Tribunal noted that the
applicant had said that he could not obtain detai® [Brother 1] over the phone
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because it was too dangerous, and asked how Haslotbther could do so. The
applicant said that this is because his older leratha citizen of Sweden. The Tribunal
asked was not the risk to the brother in Lebantrerahan the person overseas. The
applicant said that the danger is for both; butehe no danger to his brother if he has
citizenship of another country. The applicant shat [Brother 1] refused to discuss the
details of his detention with the applicant, aé thformation he has comes from his
brother in Europe.

The Tribunal asked about the letters provided leyRhO and suggested that they
merely confirmed information provided by the persorvhom they were issued, in this
case, the applicant’s family. The applicant saat the PLO conducted its own
investigations into the matters set out in theststthe said that he is not sure how they
investigate, but perhaps they communicate with_#teanese government. The
Tribunal put to him that surely the Lebanese gowemt would not confirm, for
example, that his brothers had been tortured astasesd in the PLO letters. He asked
why not, saying that the Lebanese government camhdo it likes; he also pointed out
that there were letters from doctors confirming thia brothers had been tortured.

The Tribunal noted that it had some concerns ath@utredibility of his account. The
applicant stated that he wished to discuss thesemmavith his adviser so that she
could provide written submissions. The Tribunalesgt to this course and allowed
three weeks for submissions to be provided.

The Tribunal then discussed with the applicanttdr@ous forms of discrimination that
he claimed to have suffered as a Palestinian.

He said that he has no passport and no identitgrpap

He said that Palestinians cannot be treated irbanese hospital. UNRWA provides
some treatment, but if you need surgery or hospiatment you have to go on a
waiting list for UNRWA to pay half of the cost akitment.

He said that Palestinians are restricted in thdsof work they can do. They cannot
work for the government; if they work for privatmployers, like his father did, they
are only casual workers and are paid less. Othenthey can only work for UNRWA.

Palestinians are not given the same access toraitivas Lebanese students. Even if
he had been able to complete a tertiary educaBomduld not have been able to obtain
a proper job for which he was trained.

Palestinians are not treated as humans; they lmegeuntry. They are very restricted in
the camps and it is not safe for them outside. Tdagybe arrested, pulled off a bus or
assassinated.

At the end of the hearing the Tribunal invited #pplicant’s adviser to make written
submissions in relation to two issues of conceri téirstly, the Tribunal noted that the
claimed arrests of the applicant’s two brotherss@mghteen months after the Nahr al
Bared fighting appeared inconsistent with coumifgrimation indicating that the
number of arrests of suspected FAI members indahgdchad declined since the
immediate aftermath of the fighting. In these amstiances, the Tribunal queried
whether there was a real chance that the appheanid face arrest, detention or
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mistreatment amounting to persecution if he nowrretd. Secondly, the Tribunal
gueried whether the available evidence indicatatttie applicant, as a Palestinian
residing in Lebanon, faced discrimination of suéfiit seriousness as to constitute
persecution. [In] May 2010 the Tribunal received #pplicant’s response. This
comprised a submission by his adviser; a furtheugtry declaration made by the
applicant; a partial translation of the documenrsiited by the applicant at the
hearing, said to be a news report quoting an effource, listing names of “detained
defendants from the Fatah el-Islam organisatiotiictvincludes the name [Mr A],
who the applicant states is his former neighbodremployer; media reports and an
Amnesty International report on discrimination ag&iPalestinians in Lebanon.

The submission of the applicant’s adviser incluaheslia reports (from November and
December 2009 and January — March 2010), indicéiiagarrests of members of FAI
are continuing. The adviser argues that the Lelsaethorities are not merely
concerned with identifying and arresting those lagd in the Nahr al Bared war, but
are also concerned about the ongoing securityttpeessed by FAI, so that its members,
or suspected members or supporters, remain of seluaerest to the authorities.

Country information

66.

The following overview of the 2007 conflict at NadrBared comes from an Internal
Displacement Monitoring Centre (IDMC) report onugées in Lebanon in July 2008:

In mid-2007 tens of thousands of Palestine refugeasrthern Lebanon were displaced as
the camp and surrounding area they had long inddbiécame the scene of a long siege and
intense fighting between the Lebanese army andintigroup. On 20 May 2007, clashes
erupted between armed members of the radical dtislam and the army in Tripoli

Fighting was triggered when security forces raidedpartment in Tripoli following a bank
robbery, and clashes spread to the nearby NahargeBcamp after Fatah al-Islam fighters
attacked and killed Lebanese soldiers at an arrtpgosti(The Guardian, 4 June 2007; GoL,
23 June 2008).

A short-lived ceasefire was followed by three manthfighting, during which more than
20,000 Palestine refugees living in Nahr el-Barachjg and about 10,000 other Palestine
refugees and Lebanese living in adjacent areas foaribly displaced (UNRWA, 4 June
2007; Reuters, 23 May 2007). In total, accordinthogovernment, the conflict resulted in
the displacement of over 30,000 people and thenaged0 civilians, 179 soldiers and over
220 Fatah al-Islam members (GoL, 23 June 2008) baktée for control of the camp and use
of heavy artillery caused massive destruction ihiNg-Bared camp and adjacent
municipalities, which are densely populated redidéareas (Lebanese Republic, 10
September 2007). All buildings in Nahr el- Baredhpawere either entirely destroyed or
severely damaged (UNRWA, 26 June 2008)

Internal Displacement Monitoring Centre 20Q8panon: Displaced, agaitDMC website 23 July

http://www.internal-
displacement.org/8025708F004BE3B1/(httpInfoFild3EB19A96BDE25F1C125748F0051715D/
$file/Lebanon+-+July+2008.pdf Accessed 7 August 2008.

67.

According to this report, there were numerous aliegs of human rights violations
committed by the LAF against Palestinian resideftse camp during and
immediately after the conflict:

Amnesty International reported that some 200 peapli® arbitrarily arrested and
detained on account of their involvement with Fathlslam. In addition, scores of



Palestinians were reportedly threatened, humiliateabused by soldiers. Others
were whipped, given electric shocks and sexualiysad. On 22 May 2007, two
people were shot dead at an army check-point gdldethe camp. On 29 June
2007, three protesters were killed in an appargrebceful demonstration calling for
Palestine refugees displaced from Nahr el-Bardmktallowed to return to their
homes. Widespread looting, burning and vandalisraohted homes and property
was reported after the army had taken control @cdmp (Amnesty International,
2008; PHRO, 5 June 2008; Alef, 18 June 2008). Tdwveigment has said it is
investigating these allegations (Amnesty Intermatip2008), but human rights
organisations stress the need for an impartialirzshependent investigation.

68. The IDMC’sInternal Displacement — Global Overview of Trendsl ®evelopments in

2007report from April 2008 states:

...the army’s siege of Nahr al Bared camp for Palestirefugees in the summer of
2007, which aimed to force out members of the emlitFatah al-Islam group, led
more than 30,000 residents to flee into other camgading the nearby Beddawi
camp. Nahr al Bared was virtually destroyed byfitjeting, and the vast majority of
its displaced inhabitants remained at the end 6% 20 other camps, with
overcrowding and competition for scarce resourgeserbating tensions between
communities. By early November, between 700 an@df@milies had returned to
Nahr al Bared, of which only 500 families were ddesed to have returned
permanently

...For those displaced from the Nahr al Bared cah®pldvel of destruction offered
no possibility of feasible return and they contidte rely on host communities,
mainly in other refugee camps.

Internal Displacement Monitoring Centre 2008&gernal Displacement — Global Overview of Trendsl a
Developments in 200TDMC website, Aprilwww.internal-
displacement.org/8025708F004BE3B1/(httpIinfoFileBDBB16FAB5984142C125742E0033180B/
$file/IDMC_Internal_Displacement_Global_Overview 0Z0pdf— Accessed 21 August 2008.

69.

A June 2008 report in the Jamestown Foundatidairsorism Monitorargues that the

conflict in Nahr el-Bared relates to wider Islamrgtuence in Lebanon’s Palestinian
refugee camps, arguably with consequences foretaganship between Palestinian
residents of the camps and the Lebanese secutligriies :

Approximately a year has passed since the outlokeablence between the Lebanese Armed
Forces (LAF) and the armed Islamist group Fataklam in the Palestinian refugee camp of
Nahr al-Bared in Northern Lebanon; and yet — oree Jegter — the situation in the camps is far
from being stable. On the contrary, episodes dewice have spread to the Ain al-Hilweh
camp, and the conflict has broadened to includerd@alafist factions, such as Jund al-Sham,
or Asbat al-Ansar (Daily Star [Beirut], June 17).

In the past few months fighting has resumed inAimeal-Hilweh camp, the largest
Palestinian camp in Lebanon, located near the sauttity of Sidon. Accordingly, Ain al-
Hilweh — traditionally a foothold of Fatah and fleemer operating base of Yasser Arafat in
the 1980s — is nhow increasingly under the contirédlamist groups (Ya Libnan, June 15).

...These episodes have to be analysed in the caoftéxt deteriorating security environment
and the rising activism of Salafist groups wittie refugee camps, as shown by the increased
number of attempted attacks, as well as by the iggppresence of international fighters. For
instance, in the first week of June, the explosiba remotely detonated bomb in the



proximity of an army post in the northern town dideh (near the Nahr al-Bared camp), and
the killing of a would-be suicide bomber from SaAdabia in the Ain al-Hilweh camp put
the LAF in a state of heightened alert and agadudnt attention to the question of cracking
down on terrorist activities within the camps (Dddtar, June 17; Naharnet, June 2). The
army post struck by the blast is at Abdeh, in remth_ebanon, near the Nahr al-Bared
refugee camp where the offensive was launched.

The increased polarisation and factionalism withincamps and the internal
weakening of Fatah’s authority are gradually undeimg the historical bargain
between the Palestinian factions and the Lebarmssrgment. Historically, in fact,
the Palestinian refugee camps have been outsidenesb authorities’ jurisdiction,
with Palestinian factions and Fatah in charge @frival security. In exchange for the
de facto autonomy, Palestinians had the respoitgibfl preventing “spillovers” of
internal violence into Lebanon. Therefore, the né¢eends of increasingly contested
internal authority and the renewed attacks agdiesL AF seem to confirm that
refugee camps have become one of the main sebotipots for the Lebanese
government and that the LAF will be increasinglyrenmvolved in these areas .

Berti, B. 2008, ‘Fighting in Lebanon’s PalestiniBefugee Camps Result of Increased Islamist
Influence’, Terrorism FocusVol. 5, Issue 24, Jamestown Foundation GlobatoFesm Analysis
website, 24 Junkttp://jamestown.org/terrorism/news/article.phpeeid=2374261- Accessed 27
August 2008.

FINDINGS AND REASONS

70. The applicant claims to be a stateless Palestimiewas born and resided in Lebanon
until his departure in April 2008. Having sightéxttravel document on which he
travelled to Australia, and based on the documgraidence provided by the
applicant, including UNRWA registration documerasd country information about
the position of Palestinians in Lebanon, the Trdddimds that the applicant is a
stateless Palestinian whose country of former habiesidence is Lebanon There is no
information before the Tribunal to indicate thas @ipplicant has the right to enter or
reside in any other country. His claims to refugtus will be assessed as against
Lebanon, as his country of former habitual resigenc

71. A threshold question is the applicability of AreclD of the Refugees Convention to
the applicant. Article 1D operates to exclude fritwe Convention persons presently
receiving protection or assistance from a Unitetidsa organ or agency other than the
United Nations High Commissioner for Refugees (UNRJCArticle 1D states:

This Convention shall not apply to persons whoadgresent receiving from organs
or agencies of the United Nations, other than thigdd Nations High Commission
for Refugees, protection or assistance.

When such protection or assistance has ceasedyaeason, without the position of
such persons being definitively settled in accocganith the relevant resolutions
adopted by the General Assembly of the United Matithese persons shall ipso
facto be entitled to the benefits of this Convemtio

72. The Full Federal Court IMIMA v WABQ(WABQ held that the first paragraph of
Article 1D applies to exclude a person from the @ortion if the person belongs to a
class of persons who were receiving protectiorssistéance from organs or agencies of
the United Nations other than UNHCR as at 28 JAk11 the date when the Refugees
Convention was signed, this being the time refetodaly the words ‘at present’ The



73.

74.

75.

76.

relevant factual issue in relation to the firstggaaph is whether the applicant belongs
to the relevant class of persons. In the casestdtaless Palestinian applicant, if
Palestinians as a group were as at 28 July 19%ivieg protection or assistance then
the first paragraph applies. The Full CourtWABQobserved that the United Nations
Conciliation Commission for Palestine (UNCCP) alnel United Nations Relief and
Works Agency (UNRWA) appeared to have been proggdgirotection and/or
assistance to Palestinians at the relevant time.

If a person falls within the terms of the first pgraph, it is then necessary to consider
if the second paragraph applies. The Full Couw#BQheld that the second
paragraph is also concerned with a class of persther than individuals and that it is
sufficient if either protectionor assistance has ceased for any reason in respibet of
class (without their position being definitivelytded) for the second paragraph to
apply. It will not be sufficient that protection assistance has ceased in relation to an
individual member of the class. Whether protectioassistance has ceased in relation
to the class of persons is a question of factiferTiribunal to determine according to
the material before it. In relation to a stateleatestinian applicant, if it is found that
either protection or assistance has ceased inaelat the class, the applicant is entitled
to have his or her application for a protectioravietermined according to the
Convention definition in Article 1A(20WACG v MIMA[2002] FCAFC 332.

The Tribunal is satisfied, based on available imiation, that Palestinians as a group
were, as at 28 July 1951 receiving protection ftbmUnited Nations Conciliation
Commission for Palestine (UNCCP). The Tribunalagsfied that the position of
Palestinians has not been definitively settledldo finds, based on the factual
information before it, that “protection”, which wasovided only by the UNCCP,
ceased in the early 1950s when the UNCCP reacleecbticlusion that it was unable to
fulfil its mandate: see BADIL Resource Center fatd3tinian Residency & Refugee
Rights 2005, ‘Closing Protection Gaps: HandboolPastection of Palestinian
Refugees in States Signatories to the 1951 RefGgegention’, BADIL website
August, p.21http://www.badil.org/Publications/Books/Handbool.pdAccessed 3
March 2010.

Accordingly, the Tribunal finds that the applicést member of a class of persons not
presently receiving protection from a UN organ geracy, and that he is not excluded
from the operation of the Refugees Convention uidaerlD.

The applicant claims that he resided with his fgnmINahr al Bared refugee camp
until the fighting between the LAF and FAI from MayJuly 2007 caused them to
leave and seek refuge in Al Baddawi camp, wherdansly remains. He claims that,
should he return to Lebanon, he will be at riskwman rights abuses amounting to
persecution from the LAF, because he will be susgkaf involvement with FAI. He
claims that this is because his family house wasl oy FAI as a military base during
the fighting; and because their neighbour, by whlenapplicant was employed, has
been detained as a suspected member of FAI. THeapmpclaims that his two brothers
have both been detained for this reason on twostmes, from March to June 2009 and
in October/November 2009. He claims that they vdetained without charge and
subjected to physical abuse and torture. He cléiaishe will be at risk of the same
mistreatment if he returns.
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78.

79.

The applicant’s account is broadly consistent wittependent country information. He
has provided a number of documents which appearoiide some objective support
for his claims. These include medical reports stathat his two brothers were
suffering from injuries caused by beatings inflccteghile they were in detention; letters
from a solicitor stating that he was retained l®/dpplicant’'s mother in relation to the
detention of her sons, his brothers; and lettens fihe PLO administration in North
Zone, Lebanon, confirming the essential detailthefapplicant’s account, namely that
he was employed by [Mr A], and that his two brotherere detained on two occasions
in 2009. There is country information indicatingtla man with the same name as the
applicant’s former employer and neighbour has lukained as a suspected member
of FAI. Country information also indicates that nisms of FAI are still of interest to
the Lebanese security forces, and the Tribunadtisfeed that this is not necessarily
because of ongoing interest in the Narh al Bareshesvspecifically, but because of the
perceived risk to internal Lebanese security pdseBAl and other similar groups, on
an ongoing basis.

While the Tribunal has some doubts about the cildglibf the applicant’s account, as
presented over the course of processing of hiscgpialn, its reservations are relatively
minor. For example, the Tribunal notes that thdiappt gave apparently inconsistent
evidence about when he and his family learned @fthest of [Mr A], stating in his
written claims that this was soon after the arriwvedl Baddawi, but giving oral
evidence that it was after the applicant arriveAustralia. He sought to explain this by
saying that they received information that [Mr Adchbeen arrrested in Al Baddawi, but
he heard after he was in Australia that [Mr A] laatlually been charged. The applicant
was not able to explain consistently and satisfdgtan the view of the Tribunal, the
source of his information about how the securitgés linked [Mr A] with the
applicant’s family over the course of the perioceimfhteen months between his
claimed arrest and those of the applicant’s brsthBne applicant said that his brother
in Sweden had given him this information, whichhael obtained from [Brother 1] in
Lebanon. Yet the applicant was not able to explaithe view of the Tribunal, why it
was that [Brother 1] would give details to theiothrer in Sweden that he was unwilling
to discuss with the applicant in Australia. Alss,reoted at the hearing, the Tribunal
finds somewhat implausible the applicant’s explemeator the lengthy delay between
the arrests of [Mr A] and the fighting in Nahr au&d, and the first arrests of the
applicant’s brothers in March 2009, some eighteenths later. However, the
applicant’s claims about this issue certainly cafreodismissed outright on the basis
that they are inherently implausible; even withitgt supporting documentation, the
Tribunal would not be able to find with certainhat the applicant’s claims about the
adverse interest of the authorities in his famalyd the reasons for it, is not true. While
the Tribunal is not convinced that the man refetceith the report submitted by the
applicant is indeed his former neighbour and emgalogor can it find with certainty
that this is not the case.

On the whole, the Tribunal considers that the derficies in the applicant’s account are
minor. Some relate to events which took place some ago, and may simply
represent a failure of memory. They may be attablé to the applicant’s

psychological condition as described in the repbfMr B] [in] August 2008, which
indicates that the applicant has been sufferingnfdepression for a considerable period
of time. The Tribunal also notes that the appligaryoung, and was clearly nervous
and distressed at the Tribunal hearing. It is fbsg$hat the applicant has exaggerated
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or embellished some aspects of his story; or thdtds felt obliged to try to explain
matters which are beyond his knowledge, therebyigiug evidence which appears
not to be plausible. Even if this were the casd, some details of the applicant’s
account are not true, this of itself would not g&tihe Tribunal to dismiss his entire
account as lacking in credibility. Given the lee&ksupport provided for the applicant’s
account in the documentary evidence referred te@ltbe relatively minor nature of
the inconsistencies in his account, and its bréadsgility and consistency with
independent information, the Tribunal is prepareddcept the applicant’s account of
the events which led to his departure from Lebanahese circumstances, it cannot
discount as remote or far fetched the possibitigt he would be of adverse interest to
the Lebanese security authorities, as a suspeateatber or supporter of FAI, should he
return to Lebanon, and that he would, as a conseguée arrested and detained,
possibly for a lengthy period, without charge. énfimding, the Tribunal is not satisfied
that the fact that his brothers have now been wledisand released twice can be taken to
indicate that the authorities would no longer ldernested in members of this family,
including the applicant. The Tribunal accepts, bas®the country information about
mistreatment of suspected FAI members (and otheope detained on security
grounds by the LAF), that should the applicant tvested and detained there is a high
chance that he would be subjected to severe ntistesd, including torture. The
Tribunal is satisfied that this is serious harmtfe purposes of s.91R(1)(b) of the Act;
and that this harm involves systematic and discratary conduct as required by
s.91R(1)(c) of the Act. The Tribunal therefore frtlat such harm amounts to
persecution. The Tribunal is satisfied that thisspeution would be directed against the
applicant because of a political opinion imputetiita, namely support for or
membership of FAI. The Tribunal is satisfied tHe theasures likely to be taken
against the applicant are not justified by the that FAI is a designated terrorist
organisation which engages in acts of violencersgdhe Lebanese state.

Because the Tribunal is satisfied that the applibas a well founded fear of
persecution based on his imputed political opinibis, not necessary to decide whether
the discrimination he faces in Lebanon as a stdbalestinian is of sufficient
seriousness as to constitute Convention persecution

CONCLUSION

81.

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theedfue applicant satisfies the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

82.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatiwhich might identify the
applicant or any relative or dependant of the &jpli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958

Sealing Officer: PRMHSE

2




