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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a stateless fromaheh as his country of former habitual
residence, applied to the Department of Immigratasrthe visa on [date deleted under
s.431(2) of theMigration Act 1958 as this information may identify the applicant] st
2011.

The delegate refused to grant the visa [in] Nover@bd 1, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstralia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tfeidees Convention, or the Convention), or
on other ‘complementary protection’ grounds, & imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
IS a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimat having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 228JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 anfZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Julg2@ give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Arabic and English languages.

The applicant was represented in relation to thieeveby his registered migration agent. The
representative attended the Tribunal hearing.

Protection visa application

The applicant was born in Nahar el Bared refugeepca Lebanon. The applicant moved to
Badawi refugee camp in 2007. The applicant claithatlwhen the family home in Badawi
was destroyed, they moved back to Nahar el Bared.

The applicant referred to the security crackdowR0A8. The applicant claimed that he was
detained in August 2008, tortured, and accuseddoigPalestinian militants.
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The applicant claimed that residents were mistcebyethe military and Lebanese
intelligence. No protection was available, andptealid not want to be drawn to the
attention of the authorities.

The applicant fears severe restrictions on employropportunities and that he would be
unable to subsist. He fears arrest by the military

The applicant claims that there is rising Islamititemcy inside the camps.
Delegate’s decision

The delegate accepted the applicant’s detentidrfolmad that it was routine and that the
applicant was not targeted. The delegate notddhbapplicant’s brother also applied for a
protection visa. The delegate found that therenweasiore chance of the applicant being
targeted than any other Palestinian. The deldgatel that the discrimination in
employment that the applicant would face wouldarabunt to persecution.

The Tribunal hearing

The applicant testified that he first came to Aalédras a student. He studied for nearly two
and a half years. After finishing his diploma,dpplied for a protection visa. He testified
that his intentions were to remain permanently irsthalia when he first arrived here.

The applicant testified that he would have no rightio anything if he were to return to
Lebanon. He would be unable to get employment autnhis degree as being Palestinian
he is not welcomed.

The applicant testified that he fears the genesplface in Lebanon and the security forces.

The applicant testified regarding being detainedahanon. His testimony was that he was
detained in 2002 and 2008, and that he was stop@g times at checkpoints and delayed
for varying periods of time, whilst travelling. Helated mistreatment on one of these
occasions, and the fact he was assaulted, antithaglongings were confiscated by army
intelligence and that he was not allowed to contetamily. He is considered a high risk
individual and can be detained at any checkpoirt Balestinian On other occasions, he was
asked for his identification but nothing more hapgk He testified things like this happened
all the time.

The applicant was asked to comment on the delegyfabeling that these events were random
and routine. The applicant denied this.

He testified that he cannot find work because Heaigstinian.
The applicant testified that he is educated, anstralestinians are not educated.

Having been in Australia has changed him. He ibnger afraid of authorities and has
strong opinions regarding the need to stand updbts and values in society. He feels the
authorities in Lebanon have no right to stop hiress they have something against him.

He has had no involvement with the Palestinian camity in Australia.

He will be treated differently being an educateteBtian, and his world view has changed.
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Regarding his delay in applying for a protectiosayithe applicant claimed that he feared it
would affect his ability to study if he applied.ekhaintained his fear of return to Lebanon.
He further fears militants in the refugee campsahee of his education, and that the camps
have radicalised. .

Documentary evidence

The Canadian Immigration and Refugee Board provigesalowing recent information on the TreatmenPadestinian
refugees in Lebanon:According to the United NatiBesief and Works Agency for Palestine RefugeesénNbkar East
(UNRWA), as of June 2011, there were 433,000 regidtPalestinian refugees in Lebanon (UN n.d.c). UNRSStimates
that the number of Palestinian refugees actuatliylieg in Lebanon is between 260,000 and 280,0818.Ji Sources
indicate that Palestinian refugees make up appmteiiyn 10 percent of Lebanon's population (MRG J@yR2 224; The
Palestine Chronicle 1 Apr. 2010).

UNRWA states that approximately 62 per cent of LelmésPalestinian refugee population lives in 12mmnwhile the rest
live in "gatherings" (UN n.dc). These "gatheringsé unofficial settlements (ibid.). The UN's Intstgid Regional
Information Networks (IRIN) states that Palestiniafugees also live in cities and towns (UN 4 O6tL@.

Sources indicate that Lebanon has not ratifiedl% Convention Relating to the Status of Refugeesh@ot967 Protocol
(EU 25 May 2011, 5; UN 4 Oct. 2010). According RIN, this results in the absence of legislationamaistrative
practices that address the needs of refugees)(ibid.

Treatment of Palestinians

The US Department of State indicates that the'teidespread and systematic discrimination” agaiedestinian refugees
in Lebanon (8 Apr.2011, 1). According to The PatesChronicle, an independent online newspaperfticatses on
Palestine, Israel and the Middle East (The Palegimronicle n.d.), the former Foreign Minister @tlanon, Dr. Ali Chami,
stated that Palestinian refugees in Lebanon aredlinplete misery and a very dire situation" (quote@he Palestine
Chronicle 1 Apr. 2011).

In correspondence with the Research DirectorateRtbsident of the Lebanese Center for Human Rightst(€#banais
des droits humains, CLDH), a Lebanese non-politicahan rights organization that monitors the hunigints situation,
provides rehabilitation to victims of torture, affidhts against enforced disappearance, impunityitrary detention, and
racism," stated that Palestinian refugees shoultbhsidered "a vulnerable group" and indicated ttiney experience
"discrimination and racism" (CLDH 5 Oct. 2011). TAssociated Press (AP) corroborates that Palestiefaigees "face
deep prejudice from many Lebanese" (17 Aug.2010).

According to the President of the CLDH, Palestiniaresmore at risk of "arbitrary detention," "todyirand "kidnapping" (5
Oct. 2011). The US Department of State corroboitht@sPalestinian refugees are arrested arbitranity detained by state
security forces and rival Palestinian factions (8.2011, 10). The President of the CLDH statesdhaitrary detention is
conducted by the Lebanese security and judiciasiesys (CLDH 5 Oct. 2011). Also, according to thesRtent, Palestinian
refugees are unable to access free legal aid)ifide President of the CLDH indicated that wherake&tinian refugee has
completed a sentence or has been declared innaceatbitrary detention and investigation periodi®ygeneral security
service is conducted before he or she is relealsigd)( According to the European Commission, refessubjected to
arbitrary detention face "very poor conditions" (E&/May 2011). The US Committee for Refugees and granis
(USCRI) states that violence is common during in@gatimns, arrests, and in detention facilities (US2809). The USCRI
also states that in October 2008, human rightsnizgtions identified several Palestinian detaingles died in Lebanese
custody either at the hands of guards, or duegtigence or lack of medical care (ibid).

When referring to torture, the President of the CLE)&ted that Palestinians are generally treatedé'marshly" than
Lebanese citizens by security services due to nsasaluding "racism and discrimination," and tisswamption, "often
without basis," that the refugee collaborates waitrarmed group (CLDH 5 Oct. 2011).

In reference to kidnappings, the President of thBEIstated that Palestinian refugees have beerntedraad investigated
by illegal armed groups in the refugee camps (jbihe specified that these kidnappings occur ‘witisupervision of any
official judiciary system" (ibid.).

In a keynote address to Exeter University, theititst of Arab and Islamic Studies, and the Europ@antre for Palestine
Studies, the Deputy Vice-Chancellor of UNRWA stateat tiln Lebanon, the refugees have experiencedrrent armed
conflict and multiple displacements, most receirtl2007, and the specter of violence continuesdil she twelve refugee
camps" (quoted in States News Service 3 Dec. 200 @007, a conflict between the Lebanese Armyagdoup called
Fatah Al-Islam displaced 31,400 Palestinian refademn the Nahr el-Bared refugee camp, and destr8gquercent of the
camp (BADIL 2010, 21, 33).

Sources indicate that Palestinians do not have Isasial and economic rights (The Palestine Chreriichpr. 2011),
political rights (US 8 Apr.2011, 23), or civil righ(CLDH 5 Oct. 2011). The Palestine Chronicle st#at according to a



delegation of British and European parliamentaribebanon's position on Palestinian refugees is fullyeinadequate" (1
Apr. 2011).

Citizenship and Identity Documents

Palestinian refugees are denied citizenship in hebgMRG July 2011, 224; US 8 Apr. 2011, 20) andcamesidered to be
foreign nationals (ibid.) or foreigners (BADIL 200B12; UN 2 Sept. 2010, para. 52). According tolt&eDepartment of
State, Palestinian refugees receive "poorer traatntigan other foreign nationals (8 Apr. 2011, ZMe BADIL Resource
Center for Palestinian Residency & Refugee Rights teploat only a "small number" of Palestinian refegybave acquired
citizenship, mostly consisting of some ChristianeBaihians "who were granted citizenship in the E&@der the
presidency of Camille Chamoun to keep the balanagdset Christians and Muslims in Lebanon” (BADIL 20092, 139).

According to The Daily Star, a newspaper and onlie&s source of Lebanese and regional news (THg Bi@r n.d.), on
28 June 2011, Prime Minister Najib Miqgati restatteat Lebanon rejects the naturalization of Palestinefugees (ibid. 29
June 2011). The US Department of State noteshka is discrimination in birth registration, adldten born to
Palestinian refugees are not registered, denyiem ttitizenship and limiting their access to pubBevices (8 Apr. 2011,
21, 27).

According to the US Department of State, citizepstionly passed on by the father (US 8 Apr. 2@2), A Lebanese
woman cannot pass her citizenship on to her spauskildren (MRG July 2011, 225; UN 28 Oct.2010,54d0). Children
from mixed marriages consisting of a Lebanese mathd a Palestinian father do not have citizengpipts and are
therefore stateless when they cannot be registaréelr their father's citizenship (US 8 Apr. 2012, 27). In August 2009,
after civil society campaigning, the Minister oférior submitted a draft law to Cabinet allowing éitizenship to be passed
on by Lebanese women (UN 28 Oct. 2010, para. 1@)lajNas of 28 October 2010, the draft law was tngiapproval,
government representatives and politicians havpgsed that it should not apply to Lebanese womemavh married to
Palestinian men (ibid.). Information on the staifithe draft law could not be found among the sesi@nsulted by the
Research Directorate within the time constraintthizf Response.

According to BADIL, "[t]he right to residency andatrel of Palestinian refugees in Lebanon is subdgeatbitrary change,
depending on political context" (BADIL 2009, 112). BA.'s Survey of Palestinian Refugees and Internalplaced
Persons for 2008-2009 states that the validityesidency and travel documents at the time of thertevas as follows:
Palestinian refugees who are registered with bdNRWA and the Department of Political Affairs and Rgdas (DPAR)
hold permanent residency cards and travel docunvatitsfor five years. Those who are registered/avith DPAR are
issued the same residency card, but a differemltdlocument (laissez-passer), which is valid foe gear
(ibid.,112)BADIL's residency and travel document®imation is corroborated by the USCRI (USCRI 2009)wigeer,
BADIL also indicates that the laissez-passer, wigckalid for one year is renewable up to three sirfi@ADIL 2009, 112).
BADIL also states that according to sources, dufedcs that new revisions to the law may occur, Riaians are reluctant
to travel abroad as their return to Lebanon is ttage(ibid.).

BADIL indicates that Palestinian refugees who areragistered with DPAR or UNRWA are considered asn*io
Palestinians" (ibid.). Sources place the numberoofID Palestinians between 3,000 (UN 4 Oct. 20198 Apr.2011, 22)
and 5,000 (AFP 5 Dec. 2009). The Star, a weeklhliEimganguage newspaper in Jordan (EMIS n.d.), ntsgbat according
to the Director of the Palestinian Union for Refugegt]his group of refugees arrived to Lebandeathe 1967 exodus
during which Israel invaded the West Bank and Gadp,&nd after the events of Black September in0197 (14 Dec.
2009). Agence France-Presse (AFP) corroboratestteahajority of non-ID Palestinians arrived in belon in the 1970s
when Jordan expelled thousands of PalestinianshenBalestine Liberation Organization (PLO) (AFPég. 2009). AFP
also reports that Lebanon only recognizes as reifese Palestinians who arrived in Lebanon wherstate of Israel was
created in 1948 (ibid.).

According to AFP and BADIL, non-ID Palestinians aomsidered to be illegal by the Lebanese governfieidt; BADIL
2009, 112). Further, The Star indicates that nof#lestinians have a "non-existing legal statusi'the Director of the
Palestinian Union for Refugees specifies that nom#lestinians are not given refugee status or stzus as illegal aliens
(The Star 14 Dec. 2009). Due to this non-existagal status, non-ID Palestinians do not have ttg to work (ibid.; AFP
5 Dec. 2009).

Non-ID Palestinians cannot access education (TaeldtDec. 2009; AFP 5 Dec. 2009) or medical sesv{iid.).
According to the Director of the Palestinian Unfon Refugees, UNRWA "still failed to provide humanmigan living
conditions to these people" (quoted in The Stabéd. 2009). The US Department of State and AFRatdithat non-
IDPalestinians were not eligible for receiving atmice from UNRWA (8 Apr.2011, 22). Sources indidatat non-ID
Palestinians are deprived of fundamental rights 8/pr. 2011, 22; AFP 5 Dec. 2009; BADIL 2009, 112).

According to AFP, non-ID Palestinians are considere foreigners even inside Palestinian refugegsdfii-P 5 Dec.
2009).

Children of non-ID Palestinians inherit their pagistatus (AFP 5 Dec.2009). This includes childrem from Lebanese
mothers and non-1D Palestinian fathers, who ara ldthout citizenship and rights (ibid.), and chédd born from UNRWA
refugee mothers and non-ID Palestinian fathers, gammot acquire refugee status (US 8 Apr. 2011,Af)ough the



Lebanese authorities began issuing IDs for nondR2®inians in 2008, they are no longer valid (Bier 14 Dec. 2009),

and the process was stopped in early 2009 (Humamns$gatch 24 Jan. 2011). According to the UN, tloeess oﬂSsuing
IDs started again in 2010 (UN 2 Sept. 2010). In12@ke Cairo Institute for Human Rights Studies (CIHR8)cated that
the process of issuing IDs was reinstated butith&t'very slow, inconsistent, and unsustainalf&HRS 25 Feb. 2011).
The CIHRS also stated that there is a one-year egpiigy/ for the IDs and "sometimes the process doewaork" (ibid.).

Mobility Rights

Sources indicate that freedom of movement for Balas refugees is restricted (US 8 Apr. 2011, P8 19 Nov. 2010;
The Palestine Chronicle 1 Apr. 2011). Inter Premwige (IPS) reports that, according to Noam ChomBkgfessor at the
Massachusetts Institute of Technology (MIT) (MIT 1), "Palestinians in Lebanon live encaged™ (4eJ2010). The UN
states that the camps in Southern Lebanon areetissiand fenced" (UN 28 Oct. 2010, para. 31). ThRSl indicates that
“[tlhe entry to, and exit from, the southern carigpsubject to registration by the Lebanese arngr &tpm" (CIHRS 25
Feb. 2011). According to the CIHRS, foreigners vigjtthese camps, including "foreigners of Palestimidagin," need a
military access permit (ibid.). However, the US Bament of State indicates that Palestinians regidtwith the Ministry
of Interior's DPAR, may travel to another part af ttountry if DPAR the Directorate approves "transfaregistration” for
Palestinian refugees living in camps, which is Ugwgpproved (US 8 Apr. 2011, 17). According to th8CRI, Palestinian
refugees who live in camps located north of thaniitiver must obtain written permission beforenigedllowed to travel
south (USCRI 2009).

The US Department of State indicates that Palestiréfugees living near the Nahr el-Bared camp paveanent permits
that must be shown at the Lebanese Armed Forcekpbiat in order to enter the area (US 8 Apr.2A17), Similarly, the
CIHRS states that since 2007, the Lebanese Armylgtcizntrols the entry and exit of Palestiniansite [Nahr el-Bared]
camp, including to the new camp - an area adjdcettie old camp area - where some refugees stl] &nd to which other
refugees were displaced from the old camp areaF€p52011).

The CIHRS also states that all Palestinian refugadsstaff of humanitarian NGOs are required to peeda military permit
to enter surroundings of the Nahr el Bared campggh 2011). According to The Daily Star, Nahr eld&hcamp has been
under "strict military guard" since the conflict2007 (28 June 2010). IPS states that "[lJarge casych as Ain el-Helweh
[also spelled Ein al Hilweh], Bedawi and Chatila, goarded by the Lebanese military or police" (14eJ2010). The UN
indicates that in 2009, the Lebanese army builak avound the eastern side of Ain el-Helweh (UNQ8&. 2010, para. 31).
On 19 November 2010, IPS reported that "most oPtlestinian camps are encircled by the Lebanesg'469 Nov.
2010).

Sources indicate that non-ID Palestinians alsoaddave freedom of movement (The Star 14 Dec. 20@08 Apr. 2011,
22; BADIL 2009, 112), and The Star reports that tbagnot leave their camps (14 Dec. 2009).

According to Human Rights Watch, non-ID Palestinitated "constant fear of arrest" (24 Jan. 2011 Star reports on
repeated arrests of and insults towards non-IDsflalans at checkpoints (14 Dec. 2009).

Property Rights

Palestinian refugees are prohibited from owningprty (Human Rights Watch 24 Jan. 2011; US 8 Api12@1; BADIL
2009, 115). Social Anthropologist, Are Knudsen (GMl.), explains that after the 1969 decree, Palesi$ were able to
acquire limited property (up to 3,000m2 in Beirutl&000m2 elsewhere) (Knudsen 2009, 64). Howelier1969 decree
was amended in 2001 (amendment No. 296, datediB28x1) (ibid.), prohibiting ownership to "anysen who does not
hold citizenship from a recognized State or to pesson where such ownership contravenes the poogisif the
Constitution concerning naturalization" (CIHRS 25 Fahil1). The 2001 amendment also states that Rasestefugees
who had previously owned property before 2001 ateable to pass the property on to their childi€nudsen 2009, 65; US
8 Apr. 2011, 21), as the property of deceased failas refugees is taken by the Lebanese govern(B&iDIL 2009, 141).
According to the US Department of State, these lalesnot explicitly target Palestinian refugees'S(8 Apr. 2011, 21).
However, according to Knudsen, "Palestinian refagere the only foreigners not having a 'nationalftg recognized
state'," and therefore the law "deliberately exethéalestinians from owning, bequeathing, or eegistering property”
(Knudsen 2009, 65). In January 2011, Lebanon mjeldN Human Rights Council recommendations to aRalestinians
to own property (UN 12 Jan. 2011). According to Eheopean Commission, by 25 May 2011, no progradsileen made
on the right of Palestinians to own property (EUN2&y 2011).

Social Services

Palestinian refugees do not have access to setiatss in Lebanon, and rely on UNRWA to providelsservices (US 8
Apr. 2011, 21; UN n.d.a). The Daily Star reportattdNRWA's funds have been "slashed" and its stalscane falling "at
an alarming rate" (29 Oct. 2010).

Health care



Sources indicate that Palestinian refugees carutesa state medical facilities, and rely on UNRWAHealth services
(MRG July 2011, 224; US 8 Apr. 2011, 21; BADIL 20049,5). According to an article published in thedthe-Israel
Journal of Politics, Economics and Culture, Lebaresgpitals often deny emergency services to Palastrefugees
(Ibrahim 2008, 86). Sources also state that 95ame@f Palestinian refugees do not have healthramse (MRG July 2011,
224-225; The Daily Star 28 Apr.2011; UN n.d.c).

UNRWA provides basic primary health care, and finalhcassists refugees with the cost of secondasphal care and
partial tertiary care (UN n.d.

a). According to UNRWA, the most pressing concemréfugees is the cost of hospitalization, as reésgusually cannot
afford the cost of medical care and at times hawhbose between not receiving medical treatmetfatiing deeply into
debt" (ibid.). UNRWA states that hospital care cé&testinian refugees approximately $1,228 perdtmld every year,
which is not affordable to these families (UN n)dAn assessment of UNRWA's health care illustrated tertiary care
was "poorly covered" by UNRWA (UN n.d.d). UNRWA statthat they are unable to fully cover tertiaryedaeatments as
they usually cost more than US$10,000, but theykse "beyond the means of a population that suffem endemic
poverty and marginalization" (ibid.).

According to the International Crisis Group, theltreaare provided by UNRWA and other NGOs is affddiy
"substandard infrastructure and equipment" (19 B@B9, 16). UNRWA indicates that there are onlyloSpital beds
available for every 10,000 people (UN n.d.d). Acitog to a Hamas official, Palestinian refugeesetagular sit-ins at
UNRWA headquarters to protest the "shortage andedserof UNRWA services of relief, health and edocét{quoted in
The Daily Star 28 Apr. 2011).

AFP indicates that non-ID Palestinians are unabbctess public health care and health care sereftered by UNRWA
(AFP 5 Dec. 2009).

Education

Sources indicate that Palestinian refugees ardlpteth from accessing public education (MRG Junel2@24; US 8 Apr.
2011, 21; UN 28 Oct. 2011, 7). According to theomtjof the working group on the Universal Period iRewvfor Lebanon,
in 2011, Lebanon rejected a recommendation to geoVfree education to all children of refugees" (UNJan. 2011, para.
82.28).

UNRWA indicates that private education in Lebanoungsally not affordable to Palestinian refugees @IN1). Palestinian
refugees rely on UNRWA schools for education (BADRO2, 114; US 8 Apr. 2011, 21). However, accordm8ADIL,
access to high school and post-secondary edudatiseverely restricted,” as UNRWA only has a "smailinber"” of high
schools and post-secondary training centres (BAMQX 114). According to MRG, access to universitied vocational
training centres is limited as there are quotaddigrign students in particular courses (MRG Jul§2®24).

The UN notes that there are low enrolment ratd@abéstinian refugees in secondary education (UR®R.2010, 10).
Palestinian refugee children often drop out of stlearly in order to earn an income (BADIL 2009, 1U& 8 Apr. 2011,
21). Child labour exists on a "wide scale" in anouaid Palestinian refugee camps (UN 2 Sept. 2018, ga), and 18
percent of street children in Lebanon are Palestinefugees (UN 28 Oct. 2010, para.37).

Non-ID Palestinians are unable to access educfiom Star 14 Dec. 2009; AFP 5 Dec. 2009).

Employment

Sources indicate that an amended labour law waegdas August 2010 (Human Rights Watch 24 Jan. 20IRG July
2011, 224; US 8 Apr. 2011, 21), and implementingrées were signed in February 2011 (EU 25 May 2B}11,

Sources state that the amended law:
Allows Palestinian refugees to work legally (MRGYJ2011, 224).

Permits registered Palestinian refugees to wodainjob open to foreigners (EU 25 May 2011). Acaogdo the US
Department of State, Palestinian refugees mustdistered with the Lebanese government to bemefit provisions of the
new law (8 Apr. 2011, 21). IRIN states that thedssjmust be in the private sector (UN 4 Oct. 2010).

Removes fees for work permits (Human Rights Watcat 2011; EU 25 May 2011).

Provides limited social security benefits (ibid.).

Enables Palestinian refugees who contributed tdN#t®nal Social Security Fund to claim end-of-sesbenefits (EU 25
May 2011).

Sources indicate that the August 2010 amendmetillimadequate due to the following reasons:



Palestinian refugees are still prohibited from vilagkin certain professions (Human Rights Watch 24 2811; EU 25 May
2011; MRG July 2011, 224). According to Human Rigiatch, Palestinian refugees are restricted fronkingrin 25
professions that require syndicate membership, aadaw, medicine and engineering (24 Jan. 201RGNhdicates that
Palestinian refugees are banned from working inentiean 30 professions (July 2011, 224). The Eum@manmmission
indicates that Palestinian refugees are still igett from working in regulated professions (EUN2&y 2011, 5), while the
US Department of State indicates that Palestirééugees are still not allowed to work in certaimomized professions (8
Apr. 2011, 32).

Palestinian refugees are still prohibited from vilegkin public sector jobs (UN 4 Oct. 2010; IPS 16viN2010).

Complex procedures exist to obtain work permits g8 May 2011, 5; IPS 19 Nov. 2010).
Contracts with employers are still necessary in om@btain a work permit, and employers likelylwibt issue contracts
because they will be required to declare the wag @and pay into social security (IPS 19 Nov. 2010)

MRG indicates that according to the UK's Guardiafote offering a job to a Palestinian, Lebaneseleyaps must prove
to the Ministry of Labour that no Lebanese naticcaal do the job (MRG July 2011, 224).

The work permit system relies on "employer coopenata system that has previously relegated mdssiaians to black
market labor" (Human Rights Watch 24 Jan. 2011).

Since they are not allowed to own property, Paléstis cannot run businesses or shops (IPS 19 NG@)2

Although Palestinian refugees pay contributionsytare still not allowed to claim health and maitgrbenefits, as well as
family indemnity (EU 25 May 2011; IPS 19 Nov. 2010)

Some professional associations require "reciproeilyeements with a foreigner's home country bedoaating
membership (AP 17 Aug. 2010).

Since Palestinians do not have a home country,tlibeg historically been unable to access positidrish require such
reciprocity agreements (IPS 14 June 2010). HumahtRM/atch indicates that the August 2010 amendnterite labour
law exempt Palestinians from reciprocity agreem@dtsnan Rights Watch 24 Jan. 2011). However, acogrth IPS, these
new provisions have not been implemented in pra¢ti® Nov. 2010).

Sources place the unemployment rate of Palestiefaigees between 56 percent (UN n.d.c) and 60 peftfeS 14 June
2010). According to IPS, some companies simplyedtzt they do not hire Palestinians (IPS 14 J@i®Y IPS also states
that in 2009, Human Rights Watch statistics indiddteat while 36,754 Ethiopians were granted wodasj 261
Palestinians received work visas (ibid.). Souroegcate that Palestinian refugees are underpaid Ddily Star 29 Oct.
2010; IPS 14 June 2010), earning "significantlydoWwourly wages" than their Lebanese counterpnits ), The Daily Star
reports that 40 percent of the Palestinian refugdesare working earn less than minimum wage (20 2a10). Some
Palestinian refugees work in the informal sectd® @ Apr. 2011; IPS 19 November 2010), and are tbtoehide from
officials because they are working illegally (iBidAccording to IPS, the other option for Palestinrefugees is to work in
camps, but the labour market is limited and theecfew opportunities for educated persons (ibidcpording to MRG,
Palestinian refugees are denied access to "athbatal employment" (MRG July 2011).

As previously mentioned, non-ID Palestinians arelegally allowed to work (The Star 14 Dec. 200%RA5 Dec. 2009),
and some must live on the handouts they receive.)ib

According to the report of the working group on theiversal Period Review for Lebanon, in 2011, Lebarejected
France's recommendation to "[l]ift the obstaclesnploy Palestinian refugees” (UN 12 Jan. 20113.[#2.28).

Living Conditions for Palestinian Refugees

Sources indicate that "abject” or "deep" povertgtsxn Palestinian refugee camps (Knudsen 2009,)8ln.d.b; BADIL
2009, 75). According to UNRWA, two of every threddatinian refugees are poor (UN n.d.c), and conptrether
countries where UNRWA is working, Lebanon has tighést number of Palestinian refugees living inéabpoverty" (UN
n.d.

b). The UN states that the socio-economic conditiarall 12 refugee camps are "deplorable” (UN gt2610, para. 45),
while Knudsen calls the camps "urban slums" (Knnd&@09, 51). According to sources, the refugee caang
overpopulated (UN n.d.b; US 8 Apr. 2011, 20), drelS Department of State indicates a prevalendeugfs, prostitution
and crime (ibid.). The USCRI states that camps haperi sewers, polluted drinking water, and poortetsd wiring"
(2009).

Refugee camps have poor housing conditions and toave proper infrastructure (UN n.d.b). In additithe Lebanese
government has prohibited construction in the ca(Bg®IL 2009, 77; USCRI 2009), and has imposed resbris on
building materials and fines or penalties for agiéing to build (The Palestine Chronicle 1 Apr. 21According to
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UNRWA, 95 percent of all buildings and infrastruetwras "destroyed or damaged beyond repair" in #iw Kl-Bared
camp during the 2007 clashes between the Lebamasg @nd Fatah Al-Islam (UN n.d.b). BADIL indicatdsat in 2009,
municipal authorities stopped giving refugees fidehr el-Bared building permits, and "many" peoplewlere trying to
rebuild their house "without a permit™ receivedolent threats" from the Lebanese army (BADIL 2038). UNRWA
states that many refugees from Nahr-el Bared dtelispplaced and are still living in temporary acomodations (UN
n.d.c). UNRWA also indicates that in the other Iflgee camps, 40 percent of accommodations "haver \hestking
through their roof and walls" (ibid.).

BADIL indicates that in Beddawi camp, near Nahr elé@harithe Lebanese authorities are tightening sgcamidl building
trenches around the camp (2010, 34). AccordinbedIN, in order to move to different camps, refiggessiding in camps
must apply for permits (UN 2008), and BADIL statkattthere is a lack of alternative housing outsidleamps (BADIL
2009, 66). The "gatherings" of Palestinian refugbas exist outside of camps do not receive som&\WA services such
as waste disposal (UN n.d.a).

UNRWA is also prohibited from constructing sheltergestoring the infrastructure of these "gathestrgid.).

The President of the CLDH indicates that there"jso@r security situation" in Palestinian refugeenpa (CLDH 5 Oct.
2011). According to USCRI, in 2008, clashes betweens killed several Palestinians in the Ain elviih camp (USCRI
2009). The USCRI states that "Lebanese police tygidal not enter Palestinian camps or provide sécthere” (ibid.).
The US Department of State reports on clashesi0 p@tween different Palestinian factions and éenilitias over
control of the refugee camps (8 Apr. 2011, 20).

FINDINGS AND REASONS

The applicant's claims are based on the Convegtimmnds of race, nationality and imputed
political opinion. His case is essentially thaiaa3alestinian refugee in Lebanon he has and
would be subjected to severe discrimination.

He claims that he will continue to be subjecteditoilar treatment and experience serious
discrimination if he were to return to Lebanon.

The applicant travelled to Australia on a travetulment issued to Palestinian refugees by the
government of Lebanon. Having sighted this docuraétite hearing, the Tribunal accepts
that the applicant is a stateless Palestinian inoahr el-Bared to Palestinian parents. The
Tribunal finds that the applicant has no countryationality and that his country of former
habitual residence is Lebanon.

Article 1D of the Refugees Convention operatescdugle from the Convention persons
presently receiving protection or assistance froddnaed Nations organ or agency other than
the United Nations High Commissioner for Refuga¢NKICR). Article 1D states:

This Convention shall not apply to persons whoadngresent receiving from organs or
agencies of the United Nations, other than theddnNations High Commission for
Refugees, protection or assistance.

When such protection or assistance has ceasedyoeason, without the position of such
persons being definitively settled in accordanci wie relevant resolutions adopted by the
General Assembly of the United Nations, these persball ipso facto be entitled to the
benefits of this Convention.

The Full Federal Court in MIMA v WABQ (WABQ) heldhat the first paragraph of Article

1D applies to exclude a person from the Converntfitre person belongs to a class of
persons who were receiving protection or assistéooe organs or agencies of the United
Nations other than UNHCR as at 28 July 1951, tlie dden the Refugees Convention was
signed, this being the time referred to by the \8dad present’. The relevant factual issue in
relation to the first paragraph is whether the igjaplt belongs to the relevant class of persons.
In the case of a stateless Palestinian applidaAalestinians as a group were as at 28 July
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1951 receiving protection or assistance then tisé piaragraph applies. The Full Court in
WABQ observed that the United Nations Conciliatommission for Palestine (UNCCP)
and the United Nations Relief and Works Agency (WK appeared to have been
providing protection and/or assistance to Palestmiat the relevant time. Based on the
documents submitted by the applicant, the Tribisaatisfied that the applicant is registered
with UNRWA.

If a person falls within the terms of the first pgraph, it is then necessary to consider if the
second paragraph applies. The Full Court in WAB@ kieat the second paragraph is also
concerned with a class of persons rather thanishais and that it is sufficient if either
protection or assistance has ceased for any reasespect of the class (without their
position being definitively settled) for the secqratragraph to apply. It will not be sufficient
that protection or assistance has ceased in neladian individual member of the class.

Whether protection or assistance has ceased imoreta the class of persons is a question of
fact for the Tribunal to determine according to mhaterial before it. In relation to a stateless
Palestinian applicant, if it is found that eitheotgection or assistance has ceased in relation to
the class, the applicant is entitled to have hisasrapplication for a protection visa
determined according to the Convention definitiorticle 1A(2): WACG v MIMA [2002]
FCAFC 332. The Tribunal is of the view that theipos of Palestinians has not been
definitively settled and, based on the factualinfation before it, it finds that 'protection’,
which was provided only by the UNCCP, ceased iretr¢y 1950s when the UNCCP

reached the conclusion that it was unable to fitfimandate.

Accordingly, the applicant is not excluded from tperation of the Refugees Convention
under Art. 1D. That said, the applicant will not@uatically be deemed a 'refugee’ under the
Convention and his case must be assessed again$ipge).

Although at the hearing before the Tribunal theliappt's evidence was generally consistent
with his written claims and oral evidence to théedate, but the Tribunal had some concerns
over apparent confusion relating to his detentamd/or being stopped at checkpoints. Upon
reflection, however, the Tribunal, given that tippléecant was stopped and held at
checkpoints routinely is prepared to extend toagyalicant the benefit of the doubt on this
apparent confusion. His account of his experientégbanon was generally straightforward
and unembellished although there was some confughach arose in the applicant’s
testimony. Overall, the Tribunal found him to b&wthful and credible witness.

The Tribunal accepts that the applicant's accotihtscown circumstances and those of
similarly situated individuals, namely his siblings

The sources consulted by the Tribunal confirm tbddwing the fighting between armed
members of the radical Fatah al-Islam and the Lebaarmy in Tripoli and the nearby Nahr
el-Bared camp in 2007, more than 20,000 Palestifugees living in Nahr el-Bared camp
and about 10,000 other Palestine refugees and kebdiving in adjacent areas were forcibly
displaced.

During the conflict, hundreds of Palestinian refeg®ere subjected to arbitrary arrest and
detention under the pretext of their belonging atak al-Islam and other fundamentalist
groups. The majority of the arrests took place autiproper judiciary order. All detainees
were 'interrogate[ed]' after their arrest and detegal representation while in military
custody. Amnesty International reported on Palesticivilians being threatened and abused
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by soldiers at checkpoints on account of their ifigfollowing the eruption of the conflict.

A 2008 Carnegie Endowment report on Fatah al-Isisn states that Lebanese security
authorities arrested 227 people accused of belgrigithe group in the aftermath of the Nahr
al-bared conflict. According to Human Rights WafetRW), both the army and the Internal
Security Forces had engaged in wanton harassmamatent Palestinian civilians.

The sources consulted by the Tribunal point tocth@inuation of widespread, systematic
discrimination against Palestinian refugees in belna Palestinians are subject to arbitrary
arrest and detention by state security forces emaitagreater risk of ‘torture,’ and
'kidnapping'. Violence is reportedly common durintgrrogations, arrests, and in detention
facilities and Palestinians are generally treatedenmarshly than Lebanese citizens by
security services due to reasons including racisthdéscrimination, and the assumption,
‘often without basis,' that the refugee collabaratéh an armed group.

Large camps, such as Ain el-Helweh, Baddawi andifahare guarded by the Lebanese
military or police. Other sources have reported fbbowing the 2007 conflict the Lebanese
army erected a barrier around the nearby Badddugee camp because of 'security
concerns'. The 'barrier' was designed 'to prevenggling and the infiltration of Islamic
extremists into the camp'. A report from 2010 basedhterviews with Palestinian residents
of Nahr el Bared, Baddawi and Ein el Helweh camaps) notes that Palestinian refugees
‘continue to be subjected to harsh and sometinues teatment by the LAF and ISF, and
they remain socially, economically and politicatharginalised by the Government and
people of Lebanon.

The Tribunal is satisfied that if the applicant o return to Lebanon he will continue to
reside in the camp. In the Tribunal's view, as angpPalestinian male, the applicant fits the
profile of persons likely to be stopped, questigrietassed and possibly mistreated for
'security’ related reasons by soldiers mindingetieckpoints. The Tribunal finds that there is
a real chance that the applicant would face ilitimeent and significant harassment if he were
return to Lebanon now or in the reasonably fordsledature. The Tribunal is satisfied that
this treatment amounts to serious harm for theqgrep of s.91R(1)(b) of the Act and that it
will be directed at the applicant essentially aigghi§icantly for the reasons of his imputed
political opinion. The Tribunal is satisfied thaetapplicant's Palestinian ethnicity and
imputed political opinion are essential significaeasons for the persecution he fears.

On the basis of the information cited in relationmobility rights of Palestinian refugees in
Lebanon and having considered his circumstancasndmle, the Tribunal is satisfied that
relocation to another camp or elsewhere within beloais not reasonable. The Tribunal finds
that the applicant has a well-founded fear of prrsen for a Convention reason in Lebanon.

The Tribunal is satisfied that the applicant doeshave a legally enforceable right to enter
and reside in any country other than his countrfipoher habitual residence. The Tribunal
finds that the applicant is not excluded from Aak#’'s protection by subsection 36(3) of the
Act.

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convantio
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Therefore the first named applicant satisfies titerton set out in s.36(2)(a) for a protection
visa and will be entitled to such a visa, provithedsatisfies the remaining criteria for the
visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.



