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FEDERAL COURT OF AUSTRALIA
Minister for Immigration and Citizenship v SZQHH

[2012] FCAFC 45

CORRIGENDUM

This judgment was published with the incorrect tota 'SZQHH v Minister for
Immigration and Citizenship [2012] FCAFC 45'. T¢igation should be 'Minister for
Immigration and Citizenship v SZQHH [2012] FCAFC.45he cover page has been

amended to show the correct citation and MNC.

This judgment was published with ‘Mr J Gormly SG& the Counsel for the First
Respondent. The appearance should be ‘Mr J Gormlyie cover page has been
amended to show the correct appearance.

| certify that the preceding two (2)
numbered paragraphs are a true copy

of the

Corrigendum to the Reasons

for Judgment herein of the
Honourable Justices Rares, Flick and

Jagot.

Associate:

Dated:

2 April 2012



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 2325 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZQHH

First Respondent

STEVE KARAS IN HIS CAPACITY AS INDEPENDENT
MERITS REVIEWER
Second Respondent

JUDGES: RARES, FLICK AND JAGOT JJ
DATE OF ORDER: 27 MARCH 2012
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders made by the Federal Magistrates CouBOaddovember 2011 be set aside

and in lieu thereof it be ordered that:
(1) the application be dismissed;
(2) the applicant pay the first respondent’s costs.

3. The first respondent pay the appellant’s costs.
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Note: Entry of orders is dealt with in Rule 39.32he Federal Court Rules 2011.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 2325 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZQHH

First Respondent

STEVE KARAS IN HIS CAPACITY AS INDEPENDENT
MERITS REVIEWER
Second Respondent

JUDGES: RARES, FLICK AND JAGOT JJ
DATE: 27 MARCH 2012
PLACE: SYDNEY

REASONS FOR JUDGMENT
RARES AND JAGOT JJ

There are two issues in this appeal from the Fédéagistrates Court. They arise
because the trial judge made a declaration thaviaw undertaken by an independent merits
reviewer was procedurally unfair on two groundsie Teviewer considered numerous claims
of the applicant for the review, who is the firespondenttfie applicant), including a claim
that Australia owed him protection obligations leyason of his being an Hazara Shia Afghan
national. He contended that he had a well founided that he would be persecuted if

returned to Afghanistan for reasons of his Haz#raieity and/or his Shia Muslim religion.

The first basis for the trial judge’s finding ofgmedural unfairness was that the
reviewer failed to disclose adverse country matanaa 2007 article published in the
Christian Science Monitothe CSM atrticle) that was credible, relevant and significant to
consideration of the applicant’s claim that, asHazara and Shia Muslim, he had a well
founded fear of persecution should he be returneffghanistan. The second basis for his

Honour’s finding was that the reviewer dealt witle applicant’s claim based on his ethnicity
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and religion “in the same terms as in numeroudezadkcision[s]” by the same reviewer so

as to give rise to an apprehension of bias.

The Minister challenges the trial judge’s findinige each ground of the declaration
his Honour made. First, the Minister contended@, risviewer had put the substance of the
CSM article to the applicant during the review @ex and the applicant had a proper and fair
opportunity to deal with that matter. Secondly Winister argued that the reviewer was
entitled to use generic paragraphs when writingasisessment of the applicant’'s generic
claim based on his ethnicity and religion that lh@&n made on behalf of him and several
other persons who had made identical claims. TmpdiGant contended that the trial judge
was correct in arriving at his conclusion on bospexts of the declaration he made for the

reasons he gave.

BACKGROUND

The applicant arrived at Christmas Island by bodtebruary 2011. He is a citizen of
Afghanistan. He was an “off-shore entry persond dwnlawful non-citizen” for the
purposes of thigration Act 1958(Cth) (theMigration Act ) because he arrived without a
visa or other legal right to enter Australia atexcised off-shore place, Christmas Island. An
unlawful non-citizen cannot make a valid applicatior a visa by force of s 46A(1). The
applicant asserted that Australia had protectioligations to him as a refugee that would
entitle him to a protection visa under s 36(2)ha&f Migration Act, were he permitted to apply
for a visa. The Minister has a power to permiteaspn in the applicant’s position to apply
for a visa (s 46A(2)). However, that power mayydn¢ exercised by the Minister personally
and he has no duty to consider any request bysapéehat he do so (ss 46A(3) and (7)).

The Minister decided to consider exercising his @ownder s 46A(2) to lift the bar
preventing the applicant from applying for a viSéhe Minister's Department had established
an administrative process for the purpose of infogrthe Minister of matters that were
relevant to the decision whether to exercise hasuiry power in favour of an off-shore
entry person who requested him to do so. The werie assessment and recommendation,
considered by the Federal Magistrates Court, ware gf a process conducted under those

administrative arrangements. That process wasridedcin detail by the High Court in
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Plaintiff M61/2010E v Commonweal{2010) 243 CLR 319; [2010] HCA 41 at 342-345
[38]-[52], 351-352 [73].

The applicant was represented during the courseéhefreview by Refugee &
Immigration Legal Centre Inc (th@entre). Solicitors and migration agents working for the
Centre also acted for another 12 Hazara Shia Afghales seeking protection visas at about
the same time as the applicant. The Centre haangat an expert opinion in support of its
clients’ claims of the persecution they contendeelytwould face were they returned to
Afghanistan. The opinion by Professor William Mgagleon the situation of Hazaras in
Afghanistan, was written in May 2010. The Centreviled Professor Maley’s opinion
initially to the Departmental officer conductingetiiRefugee Status AssessmeREA) in a

single email on behalf of all 13 of its clients.

Subsequently, following the unsuccessful outcomei®RSA, the applicant sought a
review by an independent merits reviewer. Thisepghdent merits reviewer was also
assigned to conduct reviews of a number of otherartaShia Afghans. There was no direct
evidencefirst, if those other persons were clients of the Ceatresecondly whether in all
those reviews, including the applicant’s, the Gentr those other applicants relied on
common material, being Professor Maley’s opinioordry information and other generic
material relating to the past, present and antiegppduture positions of persons of their
religion and ethnicity in Afghanistan. Howeverygn the way in which the Centre put its 13
clients’ generic claims to the RSA officer, it cha inferred that, in the absence of evidence
to the contrary, substantially the same materia weied on for the other nine generic claims
considered by the reviewer. The Centre (or thdkeraclaimants) also advanced, distinctly
and separately, the individual circumstances majatb each of its clients’ (or his or her) own

cases.

Professor Maley’s opinion noted that decision-maka&ssessing claims for refugee
status had referred to a report by the DepartmielRbieign Affairs and Trade of 21 February
2010 entitled “Afghanistan: Situation of the HazaMinority” (the DFAT report).
Professor Maley observed that while excellent @ffsc staffed the Australian Embassy in
Afghanistan, their ability, and that of a numberotiier international missions and agencies

there, to conduct field research of their own wetseenely limited. He suggested that, as a
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consequence, there were problems in relying on saatces for an assessment of the general
situation confronting Hazaras. He opined thatstede of persecution and abuse of power in
Afghanistan tended to be underreported. He algbtbkat it was important to keep in mind
that apparent improvements in the present situationAfghanistan may be neither

meaningful nor sustainable.

The DFAT report

The DFAT report commenced with the following sumng/221):

“Afghanistan’s Hazaras do not live in fear of violene or systemic persecution as
they did under Taliban rule. And the current period is perhaps the best in
several hundred years for Hazaras in terms of persml and community
freedoms, opportunities and human security. However, they claim to face social,
economic and political barriers to upward mobilggd community development.
The human rights gains Hazaras have experiencegcant years are very real but
they wonder if it will continue.” (emphasis added)

The DFAT report summarised the past persecutidgheoHazaras dating from the™.7
century when most of the community was driven iatoarea in the central highlands of
Afghanistan described as “Hazarajat”. The repated that during the late #century
about 60% of the Hazara population had been kdledisplaced by a Pashtun ruler. It stated
that for brief periods during the succeeding Afgmaonarchy and communist regimes the
situation of Hazaras improved “... although higheuaation, foreign service and army
service were all closed to them”. The report notieat, subsequently, during both the
Muhajedin and Taliban regimes, Hazaras experiemgecutory conduct. The DFAT
report referred to eligibility guidelines mentionada presentation by the senior protection
officer of the United Nations High Commissioner feefugees UNHCR) in December
2009. The presentation stated that belongingnanarity ethnicity was not, then, currently a
major cause of flight from Afghanistan. The UNH@Rd said that there was no evidence of
a campaign by the insurgency to target Hazarabpwdh it noted that there were some
acrimonious incidents. The DFAT report noted tin@t UNHCR presentation had also said
that:

“The Hazaras were experiencing a relative ‘goldge’ @ the light of their tragic
past.”
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Additionally the DFAT report noted that the presgiun said that the UNHCR
considered that there was a well-organised Hazamplp-smuggling operation and that
Hazara protection claims abroad were a reflectibmigration patterns “out of sync with
levels of threat and more in keeping with economperatives associated with labour
migration”. The DFAT report continued:

“While UNHCR were not convinced that the majoritiydazara protection seekers

abroad were genuinthe political and security situation in Afghanistanwas fluid

and therefore the current situation where Hazaras gjoyed freedom from fear of

persecution might not last indefinitely. Currently, however, Hazaras were not
being persecuted on any consistent basis(emphasis added)

Next, the DFAT report summarised the views of theitédl Nations Assistance
Mission in AfghanistanlNAMA ) noting that UNAMA had not received reports of dexs
being targeted or discriminated against in the endrrenvironment. The DFAT report
referred to the 200&€ountry Report on Human Rights Practides Afghanistan, by the
United States’ Department of State, that concluded:

“Since Shi'a representation has increased in gawem, there has been a decrease in

hostility from Sunnis. Howeversocial discrimination against Shi'a Hazaras
continued.” (emphasis added)

That report also referred to occasional instandesr&vethnic Hazaras had been asked
to pay additional bribes at border crossings atctvlitashtuns were allowed to pass freely.
The United States Embassy had advised its Australanterpart that it expected a similar
assessment in the 2009 report that was due shoftie. DFAT report noted that the United
States Embassy considered that while discriminagminst Hazaras did occur “it was not a

major systemic concern”.

The DFAT report referred to the concerns expressedHazara advocates” that,
despite significant advances in recent years, theeee “still strong perceptions of
discrimination and systemic neglect from within tHazara Community”. It noted that the
advocates said that the Hazaras' success in edoahtiachievement reflected their
community’s attempt, based on its own efforts, takenthe most of an opportunity rather
than being a result of government assistance dité&ion. The DFAT report referred to an
article in theNew York Timesf 3 January 2010 that had noted, first, that texzara
dominated provinces had achieved the highest passs rfor university admission,
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significantly better than the national average aedondly, girls in Hazara communities had
made significant strides in education. The DFAJont concluded:
“The Bonn Agreement and subsequent Afghan Conistitutf 2004 protect the rights
of the Hazaras, by enshrining “equality among #ih& groups and tribes"While
unofficial discrimination still persists, there isno doubt that Hazaras are today
very active in Afghan civil society are well represented in government institutions,
vote in proportionally high numbers in politicaleetions (with women more
represented than menjaking strong progress in education and live mostlyn
areas where the insurgency is not activeThey have been described, using an Iraq
analogy, as the “Kurds of Afghanistan” in that theg making the most of the new

dispensation but with a view to past grim histagmain anxious about the future.”
(emphasis added)

The RSA report and the process before the reviewer

The RSA was conducted by an officer of the Depantmé&he RSA record (or report)
referred to the DFAT report in some detail. Thicef concluded that if the applicant were
to return to Jaghori, where he had lived and soff@sofamily remained, he did not have a
well founded fear of persecution and, based oncthuntry information to which the report

referred, there was no real chance of persecutionrang.

On 7 February 2011, the Centre wrote a 42 page isslom on behalf of the applicant
for the reviewer and provided a further statemgnthie applicant in response to the reasons
given by the RSA officer for his assessment.  Boémission referred extensively to
Professor Maley’'s above opinion, as well as hist&aper 2010 update, and country
information including the 2009 United States Depet of State’s report on the human
rights situation in Afghanistan and the Decembet@ONHCR guidelines. The Centre’s
submission criticised, by reference to Professorlema opinions and other country
information, the information set out in the RSA @epconcerning what DFAT had reported
of the UNHCR’s assessment that the current sitndibo Hazaras was perhaps the best in
several hundred years. The submission relied er2609 State Department report on the
issue of social discrimination, that repeated nialtém its 2008 report set out in the DFAT
report, but added further material concerning imsta of abuses. Based on the above
material, the submission repeated the generic slaiihthe applicant that, as an Hazara Shia,
he had a well founded fear of persecution @onventionreasons (the 195Convention
relating to the Status of Refugeses amended by the 19€Totocol relating to the Status of
Refugees
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The reviewer interviewed the applicant on 9 Febru2d11 in the presence of his
solicitor/migration agent. On 11 February 2011 réngewer gave a copy of the DFAT report
to the applicant’s solicitor/migration agent. Adtigh the Centre sent the reviewer the
translation of a document on 27 February 2011p#rées did not refer the Full Court to any
submissions made by the Centre on the substanite @FAT report after the reviewer had
provided it. The applicant complained before th& judge that the RSA record overstated
the information from UNAMA by positively assertirnthat Hazaras were not specifically
targeted or discriminated against in the currentirenment and omitting that agency’s
qualification that it had not received reportingthis effect. However, that criticism had no
substance in relation to the reviewer’s assessamhirecommendation. This is because the
reviewer had given the applicant’s adviser a copthe DFAT report and the applicant had
made no submissions on it. No doubt the applisaadviser did not respond because the 42
page submission had comprehensively addressediglvazat the applicant could have said

about the information in the DFAT report.

However, the applicant had not been told of the C&fitle at any point in the
processes involving the RSA or the review, priohibeing given the reviewer’'s assessment
and adverse recommendation dated 28 March 2011at rHises the question of whether
information was in that article that the applicahbuld have had an opportunity to address in

the review.

THE CSM ARTICLE

The CSM article was written by a staff writer angbfished on 6 August 2007. The
article commenced under a headline “Afghanistaniscess story: The liberated Hazara
minority”. It referred to the experiences of onezdra who had seen the persecutory
activities of Taliban. The article contrasted thaperience with his then perception that the
fall of the Taliban amounted to salvation for himdaHazaras generally. The article stated

that Western intervention:

“... had endedone of the most brutal chapters in the natiorssony of ethnic strife.

In post-Taliban Afghanistan, it is one of the fewequivocal, though often
overlooked successes. After centuries of discatmm, abuse, and even ethnic
cleansing, the country’s third-largest ethnic grévgs at last managed to find peace
and even prosperity in the new Afghanistan.
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‘The interim administration [in 2001yas the start of a golden period for Hazaras’
says ... a human-rights activist in Bamiyan. ‘Doopgned for Hazaras.’

And anecdotal information suggests th#dzaras are achieving in higher
education One unconfirmed reports suggests that Kabul &msity accepted 600
students from one Hazara district alone, and aepsair of law and political science
at Herat University says half his students are Heza (emphasis added)

THE REVIEWER’S ASSESSMENT

The reviewer considered the applicant’s claims éasehis personal experiences and
concluded that he did not accept them. The reviegjected the applicant’s generic claims,
including those based on his ethnicity and religi@ritically, the reviewer said:

“Nor was there evidence before the Reviewer to stpghe assertion that the ‘social

discrimination’ referred to in the US State DepainReport is so severe as to

amount to persecutionindeed, other material cited discussing the generglost-

2001 situation of Hazaras indicates a significaneksening of such discrimination

(see for exampleThe Chrigtian Science Monitor, “Afghanistan’s success story:

The liberated Hazara minority”, 6 August, 2007, ..). The Reviewer therefore

does not accept that Hazaras faces [sic] a realcehaf general social discrimination
amounting to persecution.” (emphasis added)

The reviewer then said that he attached “partionkEight” to the DFAT report stating
that it “squarely addressed the issue of persatuifoHazaras”. He referred to Professor
Maley’s opinion and caution on the reliability dfet views of diplomatic officials. The
reviewer preferred the findings of DFAT “as presemtan unbiased and informed view of
the situation of the Hazaras there”. He acceptgd ONHCR'’s conclusion that there was no
evidence of a campaign by the insurgency, includimg Taliban, to target Hazaras and
UNAMA'’s statement that it had not received repaft$iazaras being specifically targeted or
discriminated against in the current environmenthe reviewer found that, based on
“available current and authoritative material”, was not satisfied that Hazaras faced a real
chance of persecution by non-State actors, beirshtias in general and particularly the
Taliban. He concluded that he did not accept‘tha person’s identity as a Hazara Shia
itself causes him or her to fall within the Refugee Coiem definition. Nor do the UNHCR
guidelines suggest that it should”. Later in lssessment the reviewer said at [82] that the
general proposition that no-one was safe in Afgétani, given the fighting and bloodshed

there, did not support a claim for refugee statwsahse it did not point to any discrimination.
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It is common ground that, as found by the trialgeidthe reviewer used a common
template to record his assessments on the revielasng to each of the claimant and the
nine other Hazara Shia Afghans. Those assessmwentsmade by the reviewer between 11
January 2011 and 29 March 2011. As noted aboeee tlvas no evidence that any material
or submissions put on behalf of those other nireqmes was different or materially different
in respect of the generic claims from what the igppt put to the reviewer. Given that
position, we would infer that there was no, or nbstantive, difference in any of the material
or submissions of those nine persons and the aoplicefore the reviewer. The generic
claims included a claim that because of each clafismathnicity and religion, there was a
real chance that he would suffer persecution weresturned to Afghanistan. The template
was adapted to set out in similar positions ingdegessment each individual’s particular and
generic claims and the reviewer's assessment @&etholrhe assessments also recorded in
substantially, but not exactly, the same languageréference material that the reviewer had
consulted and his reasoning and findings in respédhe generic claims. However, the
reviewer adapted his language and moulded it te é&lkcount of the particular and individual

circumstances of each claimant.

THE TRIAL JUDGE'S DECISION

The trial judge found that the reviewer had exgyesdied on the CSM article in [55]
of his assessment and applied that article in djection of the generic claim at [82]. His
Honour noted that the reviewer had used the CSMlarb reject the claim that there was
social discrimination amounting to persecution @izeras. His Honour found that the CSM
article was credible, relevant and significanthie tlecision. He held that the reviewer had
not put “the nature and content of the adverserim&ion” in the CSM article to the
applicant in his interview or otherwise providee tinformation or its substance to him for
comment. The trial judge found that procedurainiess required the reviewer to put the
substance of the CSM article to the applicant. Hbsour said that this requirement “was not
abrogated by the use of similar information” in DIEAT report set out in the RSA . He said
that the CSM article was “controversial” and hisndar understood that many reviewers no
longer refer to it. He said that the article’sereince to the post-2001 period being the start of
“a golden period” for Hazaras was “particularly towersial” and concluded:

“Given the generality of the material in the asicthe controversial assessment of
the situation in Afghanistan in it and its reliangpon two spokespersons whose
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authority to comment, and those motivation in comtimg, were unstated,
significant reliance on the article by decision ma&rs should be treated with
circumspection. Where the article is to be reliedipon the general thrust of it
needs to be disclosed to claimants. In particulathe force and colour of the
article, which puts the view that the past has beearased since 2001 and a new
golden age for Hazara Shias in Afghanistan has daved (with the implication
that the change has been fundamental and irreversi®) needs to be put to
claimants for comment. That was not done in this case. Although theliegmt
was on notice that the proposition that the situafor Hazara Shias in Afghanistan
had improved since 2001 was in isstlee particular assertions, namely that a
new “golden age” for Hazaras had dawned and that th change had been
dramatic, fundamental and irreversible was not put. Neither was the applicant
put on notice that an issue for the Reviewer wais simply whether there was
continuing social discrimination against HazarasAfighanistan but also whether
such discrimination as remained amounted to petisector the purposes of the
Refugees Convention and Protocol.” (emphasis gdded

In arriving at his conclusion of apprehended bibs, trial judge accepted that it was
open to a decision-maker to use standard parag@ptesnplates in recording the evidence
and reasoning process of a decision. His Honoptaged why he concluded that the

reviewer’s use of his template gave rise to anemgmsion of bias as follows:

“However, the complaint here extends to the detaihe reasoning process itself. It
might be argued that a reviewer is entitled to yapptemplate decision to a template
claim by an applicant. Hazara Shias commonly clainwell-founded fear of
persecution as a class claim, namely that by reasuoply of their ethnicity and
religion, they should be recognised as refugdéss draws upon the history of the
Hazara minority in Afghanistan and the continuing threat posed by the Taliban
and the broader Pashtun population. Given the histry of the Hazara minority,
such a claim cannot and should not be lightly dismssed. While a template claim

it was part of this applicant’s claims and neededd be considered. It is a
concern that the consideration given to that claimby the Reviewer was in
identical terms to the consideration of the templa claims by earlier Hazara
applicants dealt with by the same Reviewer. Thissi particularly so in
circumstances where the applicant's advisor had maa detailed submissions
bearing on this aspect of the applicant’s claims.

Further, the elimination of the template claim ttiet applicant should be recognised
as a refugee because of his ethnicity and religiag have infected the Reviewer’'s
consideration of the applicant’s particular circtamges. In concluding at [58] in
identical terms to the previous decisions that Rewiewer did not accept that the
Taliban specifically targets Hazaras or Shias dbffdially from the population at
large and that he was not satisfied that Hazasdaeal chance of harm amounting
to persecution by non state actors (Pashtuns iargeand the Taliban in particular)
simply by reason of their ethnicity and religidhe Reviewer placed a heavy onus
on the applicant to satisfy him that his particular circumstances gave rise to a
well-founded fear of persecution(which in order to have a Convention nexus in his
case must be linked to his ethnicity or religiondawvhich, in order to satisfy the
requirements of s.91R of the Migration Act, must fystematic Plainly, if a
reviewer excluded the possibility of a well-foundedear of harm of the class of
Hazara Shia applicants by reason of their ethnicityand religion, it is very



25

26

-11 -

difficult for an individual applicant to establish such a fear based upon
systematic [sic] persecution. It is difficult to argue why the Taliban and Pasigu
would target individuals systematically by referemdo their ethnicity or religion if
they do not target the ethnic and religious classvhom an applicant belongs
systematically. It may reasonably be argued, therefore, that the Reewer’s
approach to the determination of the generic clainpre-determined the outcome
of the specific claims of the applicant.

The Reviewer’s approach to the generic claim was sapparently inflexible or
mechanical that a fair-minded and informed person rnight reasonably
apprehend that the Reviewer might not have broughan impartial mind to bear
on the decision NADH of 2001 v Minister for Immigratiof2004] FCAFC 328;
214 ALR 264 at [14]. The apprehension itself i abthe fact or likelihood of a
lack of impartiality, but of a possibility (real dmot remote) thereofNADH at [17].

The relevant predisposition which is apprehendegoasible is the predisposition of
the Reviewer towards a resuther than a result reached by an evaluation of the
material before him in a fair way with a mind that was open to persuasion in
favour of the person in question NADH at [20].” (bold, non-italic, emphasis
added)

Consideration — (1) The use of the CSM article

The principles of procedural fairness require thatsons whose interests may be
adversely affected receive a fair hearing by the ak an appropriate procedure in the
circumstances:SZBEL v Minister for Immigratio(R2006) 228 CLR 152; [2006] HCA 63 at
160 [25] per Gleeson CJ, Kirby, Hayne, Callinan bdleydon JJ. There the Court said:

“[Wi]hat is required by procedural fairness is & faearing, not a fair outcome’. As
Brennan J said, iAttorney-General (NSW) v QujflL990) 170 CLR 1 at 35-36]:

“The duty and jurisdiction of the court to reviednainistrative action do not
go beyond the declaration and enforcing of the Vewich determines the
limits and governs the exercise of the repositgug\wer. If, in so doing, the
court avoids administrative injustice or error, B it; but the court has no
jurisdiction simply to cure administrative injustior error. The merits of
administrative action, to the extent that they dan distinguished from
legality, are for the repository of the relevantyeo and, subject to political
control, for the repository alone.”

It is, therefore, not to the point to ask whether Tribunal's factual conclusions were
right. The relevant question is about the Tribinaitocesses, not its actual decision.”

The Courts have declined to be prescriptive ahéoprocedures a decision-maker
must employ in order to provide procedural fairniesany particular case. This is because
what will be both sufficient and necessary to easafair hearing will depend on, and vary

with, the context in which the decision-maker adtgluding any statutory or regulatory
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requirements or considerations: 228 CLR at 160{26], [29]: see to&aeed v Minister for
Immigration and Citizenshi$2010) 241 CLR 252; [2010] HCA 23 at 261 [19]-[20&r
French CJ, Gummow, Hayne, Crennan and Kiefel JJ.

An administrative decision-maker must determine tivbeparticular information he
or she has is credible, relevant and significaribrigearriving at a final decisiorApplicant
VEAL of 2002 v Minister for Immigration and Multlwral and Indigenous Affair§2005)
225 CLR 88; [2005] HCA 72 at 96 [17] per Gleeson, Gimmow, Kirby, Hayne and
Heydon JJ. If the decision-maker determines tleabhshe has information that f&st,
credible, relevant and significant asgcondly apparently adverse to the interests of a person
who will be affected by the decision, then, ordilyarprocedural fairness requires that the
decision-maker must give that person an opportututyleal with the information. The
person whose interests may be affected should \enghe substance of the potentially
adverse information, so that he or she may resgontl However, in general, it is not
necessary for the decision-maker to give the pengdwse interests may be affected a copy of
any document containing the information or to idgnts source: 225 CLR at 95-96 [15],
100 [29].

The identity of the source of potentially advens®imation that is credible, relevant
and significant to the decision to be made mayfitse relevant. For instance, the source’s
credibility may bear on the reliability of the imfoation. If the identity of the source is
potentially relevant, the decision-maker may havednsider whether it can or should be
given to the person affected. In 225 CLR at 1(#],[the Court held that the decision-maker
did not have to reveal the identity of an inforrmdro wrote a letter. Rather, the Court held
the substance of the information in the letter #hdwave been given to the person whose
interests were affected. That was because theéreegents of procedural fairness could, and
there should, have accommodated the public intareste proper administration of the Act.
The public interest included facilitating the atyilof persons to provide the authorities with
information, confidentially, as to whether the apghts ought to be granted visas: see too
Minister for Immigration and Citizenship v Kumg009) 238 CLR 448; [2009] HCA 10 at
458 [32] per French CJ, Gummow, Hayne, Kiefel aetl BJ.
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Country information in many documents can be réipetior, as with the DFAT
report, can summarise information from a varietysofirces. Here, the information in the
CSM article was country information. The reviewsd to put to the applicant, for his
consideration and comment, the aspects of thatnrd#bon that the reviewer considered may
bear upon the applicant’'s claims: 243 CLR at 3%1],[358 [98]. The Court said in 243
CLR at 357 [91]:

“... procedural fairness required the reviewer to [n@fore the plaintiffthe

substance of matters that the reviewer knew of andonsidered may bear upon
whether to accept the plaintiff's claims” (emphasis added)

However, the reviewer’s obligation of procedurairfass did not require the reviewer
to put to the applicant every piece of country treo information that the reviewer was
considering. Rather, procedural fairness requinetithe applicant be given the substance of
the credible, relevant and significant informatenrailable to the reviewer on an issue in the
review, of which the applicant was not already otiae. The purpose of giving a person in
the position of the applicant the substance of safdrmation is to enable him or her to have
an opportunity to deal with its potentially adversensequences by responding to the
decision-maker on those consequences. That erthele®cision-maker to take into account
the person’s answer to the substance of informatat has the potential of being used
adversely to his or her interests. Affording tlergon an opportunity of dealing with some
matter that he or she has not already had a chareedress in the process ensures that the
process itself is fair.

But the substance of such information is, generdistinct from the particular mode
or source of its expression, which could be in akp@ news or journal article, or in an audio
or audio visual form, such as a radio or televigwagram, or in a number of those. In
general, the decision-maker need not disclose ri@e the substance of the information,
however it has been conveyed to him or her. Thsitipa may be different if the particular
form in which the information was conveyed itsdfieats the meaning of the information or
because some unusual or particular characterigi@tbearing on its credibility, relevance or
significance. For example, a decision-maker mmlitto a person information that had been
taken out of context. Depending on the circumstansuch conduct might fall short of what
procedural fairness would require unless the dacisiaker also identified the context or the

way in which the context affected the informatiairy put.
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The reviewer cited the CSM article as illustratimg finding, in amplification of what
a report of the United States Department of Staé baid concerning the absence of
evidence, that social discrimination against Hazaweas so severe as to amount to
persecution. Relevantly, this finding was suffinti¢o reject the applicant’'s generic claim
that Hazara Shias had a well founded fear of patsecby reason of social discrimination
against them. However, the reviewer cited the GBfitle as indicating thdirst, there was
no evidence that such social discrimination astediamounted to persecutory conduct, and,
secondly such discrimination had lessened significantly &irg001. That raises the
immediate question as to what information, if amythe CSM article was information that
was credible, relevant and significant which thelapant needed to be informed of in order

for him to respond.

His Honour found that the reference to the newdgalage” for Hazaras in the CSM
article conveyed that there had been a changevisfundamental and irreversible. In fact,
the DFAT report had used the expression “golderi sgdescribe the change in the position
of Hazaras since 2001. The CSM article used tlpeession “golden period” to make the
same point. The applicant had a copy of the DF&Jort and had had a proper opportunity
to deal with the information about a “golden age™golden period” for Hazaras. And, with
respect to his Honour, the CSM atrticle did not aontan implication that the change for
Hazaras in Afghanistan since 2001 was irreversilié.course, the article recognised that
there had been a significant change since 2001{katdhe change had benefitted Hazaras.
The CSM article used the description “golden périaml convey the same concept and
information that was in the DFAT report’s use oé tbxpression “golden age”. There was
nothing in the concept of “golden period”, or wiiaé CSM article said about the changed
position for the Hazaras since 2001, that was anlbistly new or different from what the
applicant was aware had been said in the RSA,ntoemation in the DFAT report or, for
that matter, what the applicant’s submissions amehtty information, including Professor

Maley’s opinions, had canvassed.

We thus disagree with the trial judge’s concludioat the applicant had not been on
notice that an issue in the review was whetherasaitscrimination against Hazaras was not
just continuing but also amounted to persecutiéirst, the DFAT report set out the State

Department’s views that while social discriminatiagainst Hazara Shias continued, it was
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not systemic. Secondly the applicant’s adviser’'s submission of 7 Feby011 had relied
on the social discrimination against Hazaras deedriin the State Department report and
other country information as supporting his claitiet Hazaras were persecuted in
Afghanistan.

The CSM article’s references to the history of Hagaand their interaction with the
Taliban and Pashtuns, including past and contintimgatening conduct, were all matters
substantively in the country information of whidietapplicant and his adviser were aware.
There was no information of substance in the CStitlarof which the applicant had not
been on notice at the latest by the time he reddive DFAT report.

The reviewer's use of the CSM article did not ctinst a denial of procedural
fairness. The trial judge was in error to findtthehad. For these reasons the first basis of
his Honour’s declaration cannot be sustained. bMeg insofar as his Honour commented
about the use of the article being “controversettt what other reviewers may or should
have done with it, those comments were directetiéamerits of review which were matters

for the reviewers, not judges, to evaluate.

Consideration — (2) Apprehended bias

An administrative decision-maker will be found tavie given rise to an apprehension
of bias if a fair-minded lay person might think thiae decision-maker might not bring a fair
and impartial mind to the making of the decisidrhe hypothetical lay person is an objective
observer of the proceedings and will be assumdzktproperly informed as to their nature,
the matters in issue and the conduct complainedRef:Refugee Review Tribunal; Ex parte
H (2001) 179 ALR 425; [2001] HCA 28 at 434-435 ([48B]) per Gleeson CJ, Gaudron and
Gummow JJ;NADH of 2001 v Minister for Immigration and Multitwral and Indigenous
Affairs (2004) 214 ALR 264; [2004] FCAFC 328 at 268-2694{F[21]) per Allsop J, with
whom Moore and Tamberlin JJ agreed.

The mere fact that a decision-maker has previoaglyessed a view on the same or a
similar subject does not, of itself, give rise toapprehension that he or she will not bring a
fair and impartial mind to the new decision to bada: see for example in relation to judges
Re JRL; Ex parte CJ[(1986) 161 CLR 342 at 352 per Mason J. Afterddicision-makers
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can be expected to apply the law and relevant igslim a consistent and predictable way.
Likewise, decision-makers in the position of a eswér or administrative official frequently
will have to decide the same issues raised by réffite persons in separate applications
including when a number of persons make generimslaA decision-maker must have a fair
and unprejudiced mind when he or she comes to decgluestion including one concerning
a generic claim that he or she has addressed dheanaccasion. However, that does not
mean that he or she must have a blank or empty mimdhe topic. As Barwick CJ,
McTiernan, Kitto, Taylor, Menzies, Windeyer and Owe)J said inThe Queen v
Commonwealth Conciliation and Arbitration Commissi&x parte Angliss Grou1969)
122 CLR 546 at 554:

“Such a mind is not necessarily a mind which hassginen thought to the subject

matter or one which, having thought about it, haisformed any views or inclination
of mind upon or with respect to it.”

And, in Minister for Immigration and Multicultural Affairs Jia Legeng2001) 205
CLR 507; [2001] HCA 17 at 533 [72] Gleeson CJ andr&ow J said:

“The state of mind described as bias in the formprefudgment is one so committed

to a conclusion already formed as to be incapabédteration, whatever evidence or

arguments may be presented. Natural justice doeseqoire the absence of any
predisposition or inclination for or against anwargnt or conclusion.”

Gleeson CJ and Gummow J recognised, in agreeirgtigt reasons of Hayne J, that
the concept of apprehended bias, as an aspecboéqural fairness, has to accommodate,
and may vary in, different decision-making envir@mts (205 CLR at 538 [98]-[100]).
Hayne J explained that the genesis of rules aldmutconcept of judicial prejudgment is
different from that of prejudgment in administrativcontexts and that a range of
considerations and differing consequences willeadspending on the source and context of
the executive power being exercised (205 CLR at-F&2 [179]-[192]). His Honour
recognised that specialised tribunals, such afkdfagee Review Tribunal, would “bring to
the task of deciding an individual's applicatiomy@at deal of information and ideas which
have been accumulated or formed in the coursemdlicg other applications” (at [180]). He
said that such a decision-maker was expected tiol logp “expertise” in matters such as
country information, saying (205 CLR at 562-563Q])8
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“Often information of that kind is critical in deling the fate of an individual's
application, but it is not suggested that to taketo account amounts to a want of
procedural fairness by reason of prejudgment.”

Hayne J elaborated by explaining that at least fdigtinct elements require
consideration in examining an assertion that astl@mtimaker has prejudged or will prejudge,
or that there is a real likelihood that a reasomallserver might reach such a conclusion. He
said that the assertion of apprehended bias centaintentions that, first, the decision-maker
has an opinion on a relevant aspect of a mattessure in the particular case, secondly, he or
she will apply that opinion to the matter in theseand, thirdly, he or she (205 CLR at 564
[185]-[186]):

“...will do so without giving the matter fresh consrdtion in the light of whatever

may be the facts and arguments relevant to thécpkmt case Most importantly,

there is the assumption that the question which isaid to have been prejudged is
one which should be considered afresh in relatiorotthe particular case.

Often enough, allegations of actual bias througdjusigment have been held to fail
at the third of the steps | have identified. In 48® was said thatlR v London County
Council; Re Empire Theat@d894) 71 LT 638 at 639, per Charles J):

"preconceived opinions — though it is unfortundtatta judge should have
any — do not constitute such a bias, nor even thgression of such
opinions, forit does not follow that the evidence will be dismtpd"
(Emphasis added.)

Allegations of apprehended bias through prejudgraeatoften dealt with similarly
(see egJohnson v Johnso(R000) 201 CLR 488 at 493 [13]).” (bold emphasis
added)

Accordingly, the way in which a decision-maker nm@apperly go about his or her
task and what kind or degree of neutrality, if aisyfo be expected of him or her will be
relevant considerations in evaluating how and imtwiay the rules relating to apprehension
of bias will be applied in a particular situatid05 CLRat 565 [187] per Hayne J. And, as
his Honour concluded (205 CLR at 566 [192]):

“Once it is recognised that there are elementhefdecision-making process about

which a decision-maker may legitimately form anddheiews before coming to

consider the exercise of a power in a particulaecd is evident that the area within

which questions of actual or apprehended bias byuggment may arise is reduced
accordingly.”

Here, a reviewer had the function of making an sssent that may, but need not, be

considered by the Minister for the purpose of es@rg the power, under s 46A, of
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permitting the applicant to apply for a protectieisa. The Minister's Department’s
guidelines for reviewers requires each reviewaratasider each claim afresh, refer to current
and reliable country information available from twominated sources that are also available
to the Migration and Refugee Review Tribunals, amdite individually in his or her report
all such information that the reviewer considerethe reviewer is also required, so far as
possible, to conduct an in-person interview witlsheapplicant. As Hayne J recognised, a
person in the position of a reviewer will be exgecto build up some understanding of
country information applicable to situations of ieais classes of persons in areas of the
world from which applications for refugee statusasiae.

If claims or applications made by a number of pessmvolve common features, a
decision-maker who must determine all of thoseviddials’ claims or applications at about
the same time ordinarily will work out his or hendings about the common aspects and
apply those consistently in each individual caSer example, claims for refugee status based
on conditions prevailing in a claimant’'s country wationality relating to persons of a
particular race or religion require a decision-makeanalyse country information in order to
form a conclusion as to the facts. Assume that g@®ons arrive at the same time in
Australia and claim that they are citizens of coum, adherents of religion B and that
country A persecutes anyone who adheres to reliBiofzach of those 100 claims will raise
at least two individual issues and one common isgktiest, the individual issues will be
whether each of 100 is, in fact, a citizen of copm, and an adherent of religion B.
Secondly the common issue is whether country A does patseadherents of religion B.
The decision-maker in this situation must decideheaf the individual issues based on the

particular facts put before him or her by eachhef 100 claimants.

Next, the decision-maker must ascertain what ttstipa is for adherents of religion
B in country A. This aspect of the process inveltlee decision-maker forming a view about
a generic or common issue affecting every one efifb0 claimants on the most recent, up-
to-date information available about that issidinister for Aboriginal Affairs v Peko-
Wallsend Ltd(1986) 162 CLR 24 at 44-45 per Mason J (with wh@rbs CJ at 30 and
Dawson J at 71 agreed on this issue); seeSBdTQ v Minister for Immigration and
Citizenship(2008) 172 FCR 563; [2008] FCA 1938 at 571 [27]}[@ér Rares J. Once he or

she reaches that view and decides that issue ifirteof the 100 claims, it is difficult to
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imagine that he or she would decide any of the rofite differently or for different, or
differently expressed, reasons on the same p@itcourse, if any of the 100 persons put to
the decision-maker substantive, new country orratifermation about the generic position
concerning country A’s treatment of adherents dfi@n B, then the decision-maker must
consider that information and reconsider his ordwaatier finding and the reasons for it. For
example, the new information may be that a charfggogernment had just occurred in
country A and the new government had begun kilaihgdherents of religion B, reversing a
previous policy of peaceful religious toleratio®bviously, if the decision-maker’s earlier
decisions were made on the basis of informatiocoointry A’s peaceful religious toleration
of adherents of religion B, he or she could be etquk to reconsider his or her earlier
findings on the generic or common question on theéegided claims by assessing the new

information.

The trial judge was in error in finding that the/imwver’'s use of a template to express
his reasons for rejecting the generic claims of dpplicant and the other nine claimants
would give rise to an apprehension of bias. AsHsour found, once the reviewer had
excluded the possibility that Hazara Shias coulkkehawell founded fear of persecution for
reasons of their ethnicity and or religion, “ituery difficult for an individual applicant to
establish such a fear based umystematidsic] persecution”. That may be so but it is a
consequence of the fact that the reviewer had fobased on country information and after
considering the generic submissions for the applieend the other claimants, that Hazara
Shias did not face a situation in Afghanistan tbave rise to a well founded fear of
persecution for reasons of their ethnicity or raded a fair-minded observer would be aware
that the reviewer had arrived at his conclusionedasn country information. The fair
minded observer would also be aware that the cpumitormation had satisfied the reviewer
that a generic claim had been made that did notrteon the individual's circumstances
beyond the fact that he was an Hazara Shia. Tlyenwaiter for consideration in that context
was the generic claim that Hazara Shias were beingpuld have a well founded fear that

they would be, persecuted for reasons of theirieitigror race.

The fair minded observer would be mindful that #pplicant had had his generic
claims assessed in the course of the reviewer'sideration of his and the nine other

claimants’ generic submissions. The fair-mindedearer would expect that the reviewer
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would evaluate each of the generic claims and cgunformation for all those persons,
including the applicant, and decide those genet@ms generically; that is to say,
consistently and fairly. The fair-minded obserwauld not think that the reviewer would
fail to continue to bring a fair and unprejudicethchto deciding each particular application,
merely because he dealt with the later generiendas he had already done in the absence of
fresh material bearing on the generic claims béirmyght to the reviewer’'s notice between

his earlier and later decisions on the other claisiagyeneric claims.

The applicant accepted before the trial judge andrgument in this appeal that no
apprehension of bias arose from the manner in wihielieviewer had assessed his individual
claims. And, his Honour found, although the revaewiad used his template to assess and
decide all ten claimants’ claims, the reviewer hadhed his mind to the applicant’s
individual circumstances ([71]). The applicantsmplaint, reflected in the trial judge’s
findings, was that an apprehension of bias arosause the reviewer's findings on the
generic claims in earlier reviews would be, andeyéne same in his review and the reviewer

had used the same language in rejecting these.

The applicant did not argue that the reviewer'siahidecision of the generic claim
made in respect of any of the other nine claims taaged by any apprehension of bias.
Rather, he and the trial judge complained that ringewer decided subsequent generic
claims, including the applicant’s, based on the es@vidence and country information in a
consistent way using a template to structure rasams. Importantly, the applicant did not
put to the reviewer anything new or different oa generic claims from what had been put to
the reviewer on behalf of the other nine claimanfhat situation was not caused by the

reviewer.

In our opinion, the available material disclosest time reviewer brought to bear upon
his task an impartial mind that was open to peisaasnot only with respect to the
applicant’s specific claims but also the generamirok. Having considered the standard or
template paragraphs as they actually appear imdhtext of the ten individual assessments
prepared by the reviewer, it is apparent that thggases that he used in his template form
part of the reviewer’s individual consideratione#ch case on its own merits, including the

applicant’s case. Apart from the paragraphs dgalith the applicable legal requirements of
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the assessment (which appear to be identical inh ehthe ten assessments), all of the other
so-called standard or template paragraphs conifferehtial consideration of each of the

applicant’s and other nine claimants’ own particalaims and circumstances.

The fair-minded observer would not regard the neeieas having prejudged each of
the applicant’s and the other nine claimants’ gengaims in the sense that the reviewer was
not open to persuasion. But that observer woupgkeixthat if a particular individual did not
put anything new to the reviewer on the generiar@athen consistently with the reviewer’'s
earlier decisions, he would come to the same cseimiufor the same reasons on the same
material. There was no suggestion that the reviemas using someone else’s template
reasons for rejecting the generic claims. The dampis that the reviewer used his own
reasons for doing so. If those were the reviewedsons for rejecting the generic claim, he
was entitled to use and even repeat them, sindeatieno more material to consider. The
applicant could not suggest why a reworded, bustsutively similar, reasoning process
would have changed his argument that an apprehensinas arose from the use of the same
reasons, even if differently worded. And for thesason, the argument also fails. It is a
syllogism to say that because a decision-maker tleedame words to reject two identical
claims, he or she was apparently biased.

The applicant’s complaint elevated form over sulstato suggest that the reviewer’s
exact or near exact repetition of his own reasamsrdjecting generic claims made by a
number of individuals suggested a mind incapablg@efuasion. The problem with this
argument is that there was no attempt to persuaeleetviewer on any one of the various
individuals’ generic claims with different submisss or information for any of them. But,

having made rote submissions, the applicant comgdbihat he received a rote response.

Here, the various other applicants in the revieammained of arrived on different
boats in about January and February 2010 at Classtetand and made their generic claims
based on the same material. The reviewer souglhgdbwith all those person’s claims in an
efficient and fair manner. He assessed their daased on individual experiences and
circumstances individually in each of his assesssmerBut he used the same or similar
language to reject the generic claims in all tesesa It is difficult to see why the reviewer,

who was not a judge but an administrative decismaker, had to deal differently and
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individually with those generic claims when therasawnothing to distinguish them one from
another. They were put and decided on the sameriadatA fair-minded observer would not
apprehend that the reviewer had failed to bringiaand unprejudiced mind to each of those

generic claims in the circumstances.

The trial judge also erred when he reasoned tleatehiewer placed a heavy onus on
the applicant to satisfy him of his generic claimséd on the applicant’s individual
circumstances. If the country information accepigdhe reviewer supported a conclusion
that Hazara Shias were not, and were not likelyetopersecuted as a class in Afghanistan, it
is difficult to see how an individual would succerd persuading the reviewer, in those
circumstances, that he had been persecuted orWwetl founded fear of being persecuted for
reasons of his ethnicity or religion should he metuSuch a conclusion would be in the teeth
of the country information that the reviewer hadegpted about the treatment of persons of
that ethnicity and religion and would negate trarolthat the mistreatment alleged or feared

was for aConventiorreason.

CONCLUSION

The appeal must be allowed with costs. The detibElow must be set aside and

orders made that the application to the Federalidfiages Court be dismissed with costs.

| certify that the preceding fifty-five
(55) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justices
Rares and Jagot.

Associate:

Dated: 27 March 2012
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IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY
GENERAL DIVISION NSD 2325 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZQHH

First Respondent

STEVE KARAS IN HIS CAPACITY AS INDEPENDENT
MERITS REVIEWER
Second Respondent

JUDGES: RARES, FLICK AND JAGOT JJ
DATE: 27 MARCH 2012
PLACE: SYDNEY

REASONS FOR JUDGMENT

FLICKJ

The First Respondent was born in the Ghazni PrevaicAfghanistan in 1974. He is

a person of Hazara ethnicity and is a Shia Muslim.

He is one of many people who have arrived in Alistilegally by boat. His claim
for refugee status was first rejected on 8 Jun®28XTequest for Independent Merits Review
was then made on 29 July 2010. A statement in stupgfothat request, together with
submissions, was thereafter made. On 28 March 20dgcommendation was made by the
person conducting the review, the Second Respondernhis appeal, that the First
Respondent was not a person to whom Australia opretection obligations under the

Refugee Convention.

Judicial review of the recommendation was soughtheyFederal Magistrates Court
of Australia. That Court concluded that the Firgspondent had been denied procedural

fairness by the officer conducting the review. Twmurt concluded that the officer had failed
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to disclose material that was adverse to the cke@img made and that there was a reasonable

apprehension of bias on the part of the Independenits Reviewer.

The Appellant Minister now appeals to this Couré ébksentially raises twérounds
of Appeal The firstGround of Appeais to be resolved in favour of the Minister; tleeend
Ground of Appealhowever, is to be resolved in favour of the ARsspondent. The Minister

needs to succeed on bddnoundsfor the appeal to be allowed.

It is thus considered that the appeal ought toismidsed.

THE NON-DISCLOSURE OF ADVERSE MATERIAL

The Minister’s firstGround of Appealocuses upon the failure to disclose to the First
Respondent an article publishedTihe Christian Science Monitarhich was referred to in

the Independent Reviewer’s reasons.

The claim for refugee status advanced before tHepgendent Reviewer involved (in
part) the alleged persecution of Hazara Shias kyTliban. The Independent Reviewer

concluded:

[88] Overall, based on the information availabletbe Reviewer, including the available

evidence about his and his family’s experiencesn Inot satisfied in the circumstances of this
case that the claimant would suffer persecutiainénform of abduction or arbitrary arrest and
detention, imprisonment, extortion, physical assanld torture and possible death, at the
hands of the Taliban and/or anti-Hazara and/or Musktremists and that he will also suffer

substantial discrimination amounting to persecytion account of either cumulatively or

separately:

e His Hazara ethnicity and membership of the paldic social group “the Hazara
community”;

» His Shia religion;

e His actual and imputed political and religiousropn against the Taliban by reason
of
o His Hazara ethnicity
o His Shia religion
o His refusal to continue providing mechanical segsito the Taliban in Helmund

in 2005

» His membership of the particular social grougighans who have returned to
Afghanistan after living abroad”, “Afghans who haveturned after living in a
Western country” and/or “Afghans who have souglgtuas in a Western country”;

» His actual and imputed political opinion in favoaf the West, the coalition forces
and/or the Afghan government and/or in oppositmmhe Taliban and/or other anti-
government elements on account of his presence ustrédlia, his Hazara
ethnicity/membership of the Hazara community, HigaSeligion and/or his refusal
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to support the Taliban;
should he return to Afghanistan now or in the reabty foreseeable future.

In reaching that conclusion the Independent Rewvidvael previously set forth under

the headingFindings and Reasohthe following paragraphs (without alteration):

[54] The Reviewer is not satisfied that the mategansulted provides independent

corroboration of claims that the Taliban now sgealfy targets Hazara Shias on a general
and indiscriminate basis, notwithstanding that vidlial Hazaras may have been targeted
either individually for other reasons or as parttted general insurgency and its attacks on
communications and facilities.

[55] Nor was there evidence before the Reviewesupport the assertion that the “social
discrimination” referred to in the US State DepatinReport is so severe as to amount to
persecution; indeed, other material cited discgstie general post 2001 situation of Hazaras
indicates a significant lessening of such discration (see for exampl@he Christian
Science Monitagr “Afghanistan’s success story: The liberated Hazaminority”, 6 August,
2007, at http;//www.csmonitor.com/2007/0806/p068@isc.html?page=2). The Reviewer
therefore does not accept that Hazaras faces achealce of general social discrimination
amounting to persecution.

[56] The Reviewer attaches particular weight to teeent report by the Department of
Foreign Affairs and Trade (DFAT) a copy of whichsnzanded to the adviser on 11 February
2011, which squarely addresses the issue of pdiseaf Hazaras, while not dismissing the
historical background and concerns articulated tofd3sor Maley and his caution regarding
future developments. While mindful of the commermis Kirby J. in Re Minister for
Immigration and Multicultural affairs; Ex parte £001) HCA 77regarding the optimism of
diplomatic officials about political conditions gountries where they are accredited and that
Professor Maley is a well known academic commentato Afghanistan and advocate for
refugees the Reviewer prefers the findings of DFAi the Afghanistan situation as
presenting an unbiased and informed view of theasiin of the Hazaras there.

It was common ground that a copy of the articlelighled inThe Christian Science

Monitor was not disclosed to the First Respondent.

The basic principles to be applied in the resofutbthe firstGround of Appealvere

not put in issue.

These principles include the fundamental propasititat a person should be put on
notice of the issues to be resolved and mattereradvto his interests and given an
opportunity to respondKioa v West(1985) 159 CLR 550 at 628 to 629. Brennan J there
stated the principle as follows:

A person whose interests are likely to be affedtgdn exercise of power must be given an

opportunity to deal with relevant matters adveséis interests which the repository of the

power proposes to take into account in decidingnujt® exercise ... The person whose

interests are likely to be affected does not havbe given an opportunity to comment on
every adverse piece of information, irrespectivatefcredibility, relevance or significance.
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Administrative decision-making is not to be clogdsdenquiries into allegations to which the
repository of the power would not give credencewhich are not relevant to his decision or
which are of little significance to the decisionielhis to be made. Administrative decisions
are not necessarily to be held invalid becauseptbeedures of adversary litigation are not
fully observed. ...Nevertheless in the ordinary case where no proléroonfidentiality
arises an opportunity should be given to deal waitiverse information that is credible,
relevant and significant to the decision to be métdis not sufficient for the repository of the
power to endeavour to shut information of that kind of his mind and to reach a decision
without reference to it. Information of that kindeates a real risk of prejudice, albeit
subconscious, and it is unfair to deny a personsehioterests are likely to be affected by the
decision an opportunity to deal with the informatitie will be neither consoled nor assured
to be told that the prejudicial information was lefit of account.

This requirement that a person be given an oppibytio respond to material that is
“credible, relevant and significahthas been the subject of further refinement ineoth
decisions. It may thus be accepted that the ruiggaxedural fairness may be satisfied if a
decision-maker puts to a claimarihé substance of matters that the reviewer kneandf
considered may bear upbthe claims being made: d®laintiff M61/2010E v Commonwealth
[2010] HCA 41 at [91], 243 CLR 319 at 356 per Fied, Gummow, Hayne, Heydon,
Crennan, Kiefel and Bell JJ. Thprécise detail of all mattetsipon which a decision-maker
intends to rely, accordingly, need not necessdmdydisclosedMcVeigh v Willarra Pty Ltd
(1984) 6 FCR 587 at 600 to 601 per Toohey, Wilcoxl &pender JJ. See aldgarina
Fisheries Pty Ltd v Evangunreported, FCA, Forster J, 1 July 1988yinghutti Elders
Council (Aboriginal Corporation) RNTBC v Registraf Aboriginal and Torres Strait
Islander Corporationg[2011] FCA 370 at [34], 279 ALR 138 at 147 (aff'ch appeal:
Dunghutti Elders Council (Aboriginal Corporation)NRBC v Registrar of Aboriginal and
Torres Strait Islander Corporation$2011] FCAFC 88, 195 FCR 318Minister for
Immigration and Citizenship v Mam§2012] FCAFC 13 at [37].

The case for the Appellant Minister was that, aodti@ry to the conclusion of the
Federal Magistrate, thestibstancé of the information contained withirmThe Christian
Science Monitorhad been disclosed to the First Respondent. ¢f Iiei correct, the non-

disclosure of that article would not constituteemidl of procedural fairness.

In the circumstances of the present proceeding,nbt considered that there has been
any denial of procedural fairness in the failuredisclose a copy ofhe Christian Science
Monitor article because:
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. it contains no information which was not also comgd within other materials to

which the First Respondent did in fact have access;

. there is no reason to conclude that the Indepen@eriewer gave the information
contained within the article ihe Christian Science Monit@any greater weight than
the same information in other materials. Indeed, ltdependent Reviewer merely

instanced the article as aexamplé;

. the information set forth ifhe Christian Science Monitarticle was, with respect,
an article which could accurately be characterisedut fournalistic’ in style and
not evidencing anything other than the expressfahe opinion of its author and not
disclosing any in-depth examination of the opinierpressed; and

. the material which was givernparticular weight was the report prepared by the
Department of Foreign Affairs and Trade and a copthat article was available to

the First Respondent.

Concurrence is thus expressed with the conclusidRaces and Jagot JJ that there has been
no denial of procedural fairness occasioned byfdhere to provide a copy of this article to

the First Respondent.

Reservation is nevertheless expressed with anyalifigd proposition that no denial
of procedural fairness arises where the substangesiof information has been disclosed —

albeit in another document to which a claimant fmaye had access.

Even in circumstances where the substance or gistaymation has been previously
disclosed, a denial of procedural fairness may i@y arise where a claimant has been
denied an opportunity to make submissions regardingarticular document which may
contain no further or different information tharatftontained in other documents to which
access has been granted. The requirements of pratéairness may not be satisfied merely
because an opportunity has been extended to mékeissions in respect to the very same
information which may be gleaned from a numberitiéent sources. Common information
may be found in a number of different sources. tBet reliability, for example, of each of
those different sources may be open to questidoreAch of the requirements of procedural

fairness may arise where a claimant is denied aortynity to make submissions regarding
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information contained within (for example) a moeéiable source even though the very same

information has been disclosed elsewhere in aciexible source.

An administrative decision-maker who, for exampliscloses information contained
in a document of questionable reliability may nasctiarge an obligation to act in a
procedurally fair manner if he relies upon — buéslmot disclose to a claimant — a separate
document of unquestionable reliability and credpitontaining the very same information.
A claimant, in such circumstances, may be affordedpportunity to make submissions in
respect to the information that has been disclo8edaimant may be prepared to make a
submission that such information should be rejecwther because it is (for example)
unsubstantiated or from a questionable sourcettgutienial of procedural fairness may arise
— not because a claimant is denied an opportuaitgdke submissions in respect to the very
same information — but because he has been deniexpportunity to make meaningful
submissions (for example) as to the reliabilitycoedibility of the undisclosed document. He
may be prepared to summarily dismiss or even sabfhformation set forth in a highly
guestionable source; but questions may arise ifishelenied an opportunity to make
submissions directed to both the information aredrédiability of such information that may
be contained in an undisclosed but more reliabteidhent.

But such is not the present case. The informatioth the manner in which it is
expressed inThe Christian Science Monitodo not call for its disclosure to the First
Respondent such that he can be afforded an opptgrtionmake a separate submission in
relation to that article.

A REASONABLE APPREHENSION OF BIAS

The argument as to there being a reasonable apysieheof bias has its origins in the
Independent Reviewer’s verbatim repetition in thpart presently under consideration of

materials previously set forth in a number of eanteports prepared by the same reviewer.

The Federal Magistrate helpfully summarised thidagm repetition of materials in

the following manner (without alteration):

Ground 2 — apprehension of bias

[63] The applicant alleges a reasonable apprehension of b#aause of the Reviewer's
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application of a template or “sausage machine” @agii. The applicant put in evidence
reports and recommendations by the same Revieweinm other cases decided between
11 January 2011 and 29 March 2011. All of the cameslved Afghan Hazaras making

similar claims to those of the applicant.

[64] The decision in the present case comprisepaéiigraphs. An analysis of the decision
with other decisions by the same Reviewer in refatd Hazara Shia claimants (which were
tendered in evidence) and which pre-dated the ptedecision shows that the first 32

paragraphs of the decision are common in wholeaor (@nd substantially in whole) to the

earlier decisions of the Reviewer. The only reffedence is that the Reviewer identifies the
particular claims made by the applicant and sukiorissmade by his representative. There
follows a discussion of circumstances in Gazni proe in Afghanistan and [45] through to

[51] of the decision are effectively identical tetearlier decisions.

[65] Under the heading “Findings and Reasons”, fi2pugh to [59] are the same as in the
earlier decisions. Those paragraphs deal with witight be described as the “generic claim”

of the applicant that he should be recognisedrasugee because of his Hazara ethnicity and
Shia religion. From [61] the Reviewer turned to paeticular claims of the applicant. Those

paragraphs follow a similar form to the earlieridems and at [66] through to [77] reproduce

substantially what the Reviewer had said in eadiegisions. Paragraphs [78]-[80] consider
in more detail the particular claims of the applicand [81] through to [86] reproduce very

substantially the reasoning and reference matesfalred to by the Reviewer in the earlier

decisions. Paragraph [87] refers to a particulaintlby the applicant. The conclusions made
by the Reviewer at [88] to [90] follow a templaterh but refer to the particular claims of the

applicant.

[66] Some standard paragraphs complained of con$ishore than statements of law or
summaries of the substance of country materialnaitbin Lek v Minister for Immigration,
Local Government and Ethnic Affai(4993) 43 FCR 100 at 122. The standard paragraphs
also contain conclusions about the applicantshedaiunlike those standard paragraphé/in
Shan Liang v Minister for Immigratiof1994] FCA 926 which “did not concern assessment
of the circumstances of the individual applicapes:. Wilcox J at [52].

[67] For example the decision at [53]—-[60] includamclusions on generic claims as well
conclusions on country information. These and otharagraphs have been taken from
previous IMR recommendations and used again inh@natet of recommendations, including
the recommendation pertaining to the applicant.
It was common ground for the purposes of the ptegppeal that this summary accurately
set forth the extent to which the Independent Resteutilised the content of his earlier

reports.

The duplication or repetition of previously expmsggeasons or findings is nothing
new. The question as to when the repetition ofifigsl or reasons previously expressed
results in the decision-maker failing to properhdartake the task entrusted to him or when
the repetition creates a reasonable apprehensidmasf is a question which has been the
subject of earlier judicial consideration. It isqaestion which may be expressed under a

number of different grounds of judicial review.
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Thus, for example, ihek v Minister for Immigration, Local Governmentdagthnic
Affairs (1993) 43 FCR 100, Wilcox J expressed the viewithaas ‘hot enoughto establish
that a decision-maker hasurrendered their independeric®® simply point to the mere
repetition of reasons (in that case) prepared loyhem person. That case was a representative
action brought under Part IVA of tleederal Court of Australia Act976 (Cth). The action
was brought by the applicant on his own behalf andehalf of 51 other group members.

His Honour in that context observed:

| agree with counsel that the use by decision nsa&éreasons devised by others is a matter
that should excite concern about the possibilitat tindividual decisions were taken in
accordance with an overriding rule or policy ottha direction or behest of others. But, if an
inference is to be drawn from standard provisid@nis, not enough to point to mere use. It is
necessary to consider the content of the adoptedsions. The standard provisions widely
used in this case were either statements of lasummaries of the substance of documentary
material concerning conditions in Cambodia. Thé documentary material was before each
delegate. He or she had to decide whether or nattept it. It seems to me that delegates
who chose to accept that material could adopt dyréarmulated summaries of its relevant
content, without exposing themselves to the repgroa¢ having surrendered their
independence of judgment ...:(1993) 43 FCR at 122.

An argument founded upon the prior decisions ewd®na ‘fule or policy was there

rejected.

A contrary conclusion was reached by Beazley H@sHonour then was) iHuluba
v Minister for Immigration and Ethnic Affaifd995) 59 FCR 518. Mr Huluba’s application
for refugee status was considered by a delegateegected. A request for internal review
was made and a second delegate reached the samlescmm In doing so, the second
delegate repeated almost word for word the reagoairthe first delegate. In finding that

there had been a denial of procedural fairnessHgeour concluded:

In the present case, the second decision-maker maéetial from the first decision-maker’s

report which was specific to the applicant. Thegtamed the decision-maker’s findings as to
whether the applicant’s alleged activities weresprdly grounds for persecution in Romania
and as to the applicant's credibility, both critiéactors in the decision of both decision-
makers.

| do not agree that, as was submitted by counsehtorespondent, that it was sufficient for
the second decision-maker to consider the new mahtéccepting that the new material was
considered, there could still be a breach of procadairness. If a decision-maker adopted
the reasoning of another without applying an indejeat mind to the matter, the
consideration of other material could not cure breach of procedural fairness that had
occurred. In the present case, | consider thatiskeof the same language, sometimes in florid
terms, on critical aspects of the decision-makingcess, makes it more probable than not
that the second decision-maker did not apply aepeddent mind to the decision-making
process. It follows that the applicant was denisat@dural fairness by the second decision-
maker: (1995) 59 FCR at 530.
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In the different context of judicial decision-magint has been recognised th#ie repetition
of the reasoning and submissions of others has noamgers: SZNRZ v Minister for
Immigration and Citizenshif2010] FCA 107 at [6]. It was there said that sugpetition “...
may create in the mind of a disappointed litigahe tbelief that independent judicial
consideration has not been given to the legal actufl merits presented for resolution

In Reece v WebbdR011] FCAFC 33, 192 FCR 254 it was concluded #gatarent
similarity between a draft report and a final répdid not give rise to a reasonable

apprehension of bias.

Whatever the ground of review relied upon, a commuoaestion in need of resolution
is whether a decision-maker has discharged theomssplities entrusted to him in
accordance with law. He may fail to do so if indegent consideration has not been given to
the particular case before him. The repetitionrepusly expressed reasons or findings may
be an indicator that independent consideratiomloa®een given to a particular case; but the

repetition of reasons and findings does not, elfitslictate such a conclusion.

The need for an administrative decision-maker t@areadecision with respect to the
particular claim being advanced for consideratioesdnot deny to the decision-maker an
ability to make reference to and rely upon priocuanulated knowledge or expertise. Nor
could it. An administrative decision-maker is fregtly expected to acquire such knowledge
and expertise. Thus, for example Mimister for Immigration and Multicultural Affairg Jia

Legeng2001] HCA 17, 205 CLR 507 Hayne J observed:
[180] ... The decision-maker, in a body like the Refe Review Tribunal, will bring to the
task of deciding an individual's application a grdeal of information and ideas which have
been accumulated or formed in the course of degidither applications. A body like the
Refugee Review Tribunal, unlike a court, is expédte build up “expertise” in matters such
as country information. Often information of thanhd is critical in deciding the fate of an

individual's application, but it is not suggestéut to take it into account amounts to a want
of procedural fairness by reason of prejudgment.

Nor is there any difficulty, let alone a reasonadpgrehension of bias demonstrated, merely
because an administrative decision-maker bringsgbol of knowledge and expertise to his
decision-making processes. See also, in the coofekie Administrative Appeals Tribunal:

Secretary of the Department of Veterans’ AffairStuddert[2001] FCA 1642 at [26] per

Moore J.
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The rules of procedural fairness or the:

... requirements of natural justice are not infrindpgda mere lack of nicety but only when it
is firmly established that a suspicion may reastnalk engendered in the minds of those
who come before the tribunal or in the minds of plublic that the tribunal or a member or
members of it may not bring to the resolution a&f tluestions arising before the tribunal fair
and unprejudiced minds. Such a mind is not necidssamind which has not given thought
to the subject matter or one which, having thougmbut it, has not formed any views or
inclination of mind upon or with respect to it.. & v The Commonwealth Conciliation and
Arbitration Commission; Ex parte The Angliss Grdd@69) 122 CLR 546 at 553 to 554 per
Barwick CJ, McTiernan, Kitto, Taylor, Menzies, Wayer and Owen JJ.
The question is thus not one as to whether a aecisiaker has approached his task with a
“blank mind; the question is rather whether he has approatiethsk with a mind that is
“open to persuasidn Jia Legeng2001] HCA 17 at [71], 205 CLR at 531 per Gleeshh

and Gummow J.

The “... principle gives effect to the requirement thatigesshould both be done and
be seen to be doheEbner v Official Trustee in Bankrupt¢®000] HCA 63 at [6], 205 CLR
337 at 344 per Gleeson CJ, McHugh, Gummow and Hayn8ee alsdRe J.R.L., Ex parte
C.J.L.(1986) 161 CLR 342 at 351 to 352 per Mason J. Wdlkwing an appeal against a
decision to refuse to order the disqualificatioraanember of a statutory body $tollery v
Greyhound Racing Control Board972) 128 CLR 509 at 519, Barwick CJ referredhie

“... basic tenet that justice should not only be dortebbuseen to be dohe

Much obviously depends upon the context in whichcisilens are made.
Administrative decision-making may be made pursuanadministrative arrangements or
pursuant to regulatory or statutory authority. Adisirative decisions may also be made
which affect a spectrum of interests ranging fréra grant of withdrawal of what may be
regarded as privileges to the grant of withdrawalruestionable statutory or common law
rights. Administrative decision-making may affdog tvery liberty of the subject.

Any allegation that a reasonable apprehension a$ bias arisen by reason of the
verbatim repetition of earlier findings or reasomsst necessarily be directed to the particular

context in which a decision is required to be made.

In the present proceeding, that context necessstalys with a recognition of the fact
that the Independent Merits Review which is beindartaken is not a statutory process. It is
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a review undertaken pursuant to a document puldighé\pril 2010 and titled Guidelines
for the Independent Merits Review of Refugee StetaessmeritsA recommendation made
in accordance with thosguidelinesdoes not affect or alter any existing statutoghts of a

claimant who invokes its procedures.

That context may also potentially include the pofisy that many of those who
invoke its procedures may have arrived on the daoat that has illegally brought them to
Australia and may also be invoked by persons whee haiginally come from the same
country overseas. The claims of such persons may &k advanced by the same
representative or organisation. The prospect ofiraber of claims being advanced by the
same representative or organisation and beingtdado a body of information or knowledge

common to a number of the illegal entrants canedghored.

To recognise that the same submissions may be hgeedthe common origin of a
number of illegal entrants and based upon the sece materials as to the circumstances
prevailing in a common country of origin is alsorgrognise the very real prospect that a
particular decision-maker may make the very samdirgs in respect to that material.
Indeed, to countenance a divergence of findings fm@yto countenance inconsistency.
“Inconsistency it has been said, “..is not merely inelegant: it brings the process of
deciding into disrepute, suggesting an arbitrarseshich is incompatible with commonly
accepted notions of justiteRe Drake and Minister for Immigration and Ethnidahis (No
2) (1979) 2 ALD 634 at 639 per Brennan J.

It may also be unnecessary formalism to insist upoparticular decision-maker
expressing himself in different terms in differelgicisions solely for the purpose of guarding
against an argument that the use of common languagéests a reasonable apprehension of
bias. If those making claims may advance a vapéglaims in the same terms and using the
same source materials, it may be surprising tsingyon a decision-maker not adopting the

same style or approach.

But the verbatim repetition of findings and reaspreviously expressed should serve

as a reason for caution when a Court is called tpoeview the decision-making process.
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The verbatim repetition of findings and reasons ip@yhe occasion for more closely
scrutinising the decision-making process with awi@® determining whether a genuine
review of the source materials has been undertdRellance upon new or additional source
materials may require a decision-maker to reasBedsigs which have previously been
made. New or additional materials may contain gy $ame information as may be found in
existing materials; but the greater comparativeabdlty of the new material may require a
decision-maker to consider afresh prior findingdauft. Even a new submission which has
not previously been advanced for considerationne/éased upon existing information or
materials, may require a reassessment of prioringsd A new submission may cast a
different light upon existing findings. The passaje¢ime itself may be a reason to question
the reliance that can be placed by a decision-magen materials which were once up-to-

date but, as at the time the decision under rewas/made, were of questionable currency.

If a reasonable apprehension of bias is to be adpid decision-making process
which genuinely and independently assesses theialatadvanced for consideration in each
individual case — and a decision-making processchvhs seen to be a genuine and
independent assessment of the case being madeeguised. The same conclusion may be
reached regarding the findings to be made in tls& emder consideration that have been
made in earlier decisions; but each process oevevequires a decision-maker to view the

materials placed before him afresh. Difficultiesymeell arise in proving a failure to do so.

Such observations seem to be consistent with thkstantrusted to those who
undertake an independent review in accordance thigh April 2010 Guidelines Those

Guidelinegthus state in part as follows:

4.1 Role of the Independent Reviewer

The Independent Reviewer will consider afresh ines for protection as they relate to the
Refugees Convention, taking into account all abéglainformation including up to date
country information. This is to include Departmérdases where the RSA officer has relied
on Articles 1F, 32 and/or 33(2) of the Refugeesveation to conclude that a claimant does
not engage Australia’s protection obligations urtierRefugees Convention.

As the independent review process is non-statutibiy,role of Independent Reviewers is
advisory and not determinative. The process igtprompt, investigative and informal.

When Independent Reviewers are reviewing a negRS finding they are:
- not bound by technicalities, legal forms or rutdéevidence; and
- expected to act in accordance with the princigeéprocedural fairness in order to
determine the merits of the case.
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The Guidelinesgo on to outline that it is expected th#te independent review process will
be fair and justand that the process will demonstrate that the€pendent Reviewer has an
open mind When addressing the requirements of thedl report and recommendatitin
the Guidelinessuggest that a report malye‘in the attached formiat

The “‘format’ obviously does not descend to the level of detaito the substance of a
report; it is confined to thehtadings and to the issues to be addressed, such as #ittoe

address thertlevant law and the ‘tlaims and evidenée

Nothing in theGuidelines however, detracts from the fundamental respolityiluif
the person undertaking the review to conduct theeve process in a manner which iif
and just and to maintain andpen mind with respect to the particular claim to which a
“report’ is addressed. Areport’ which repeats verbatim findings previously madaymn a
particular case, fail to constitute meport’ which is “fair and just or a report that is prepared
by a reviewer who has kept aompen mind with respect to the particular claims of an

individual claimant.

The case advanced for the Appellant Minister isora without considerable merit.
There is much to be said for a conclusion that iere verbatim repetition by the
Independent Reviewer of much of that which he hayipusly set forth in earlier reports is

not sufficient to establish a reasonable appreberd bias in circumstances where:

. the report addresses the very same informatioradsbken relied upon in the prior

reports

and in circumstances where the First Respondematideek to make out any case that in the

present proceeding:
. there was any new or additional source materialciwhiequired the materials
previously available to be reconsidered; or that

. any different submission had been made that redjumdividual consideration or that

any prior submissions made in previous cases dodig considered afresh.

Moreover, the report in the present proceeding wassthe case in previous reports prepared

by the same Independent Reviewer — separatelydenesi:
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. the particular and personal circumstances of the Riespondent.

Not without considerable reservation, it is neveltls concluded that a reasonable

apprehension of bias is made out by reason of:

the extent of the repetition of the earlier matsria

. the repetition of the same materials and conclesmrer a period of time, albeit a

limited period of time;

. the fact that the findings which have been made whith were previously made

were made by the same Independent Reviewer; and

. the absence of any indication that the Indepen&aviewer gave even a passing
thought as to whether or not he should reach aagntonclusion with respect to the

material he had previously considered.

This conclusion is reached notwithstanding the flaat a line by line scrutiny of the findings
as presently expressed by the Independent Revievegr expose one or a number of

discrepancies or departures from findings previpaspressed.

The existence of a reasonable apprehension ofdbiade approached by reference to
the informed bystanderJohnson v Johnsof2000] HCA 48, 201 CLR 488And the
knowledge to be attributed to this bystander mal svgnificantly influence a conclusion as
to whether any apprehension of bias is reasonRaece v Webb¢2011] FCAFC 33 at [55],
192 FCR 254 at 273 per Jacobson, Flick and ReeleéBul that knowledge does not extend
to the bystander being provided with a detailedya of divergences between one set of
findings and others previously made. It is enougyhhim to be attributed with knowledge of
those similarities summarised by the Federal Meaggist [2011] FMCA 740 at [63] to [67].
So informed, the bystander would have more thavagtie sense of unease or disquet.
Jones v Australian Competition and Consumer Comomg2002] FCA 1054 at [99], 76
ALD 424 at 441 per Weinberg J); the bystander wdaddmore likely to conclude that the
Independent Reviewer has simplgopied his earlier findings — probably without even re-
reading them — let alone considering whether tiheesandings should again be made.

Although consistency may be seen as an ingrediénustice, it must also be

recognised that decision-makersndy be consistently wrong and consistently ufjust
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Nevistic v Minister for Immigration and Ethnic Affa(1981) 51 FLR 325 at 334 to 335.

Deane J there observed:

On the other hand, while consistency may propeglgden as an ingredient of justice, it does
not constitute a hallmark of it. As Smithers J. ped out in Gungor v. Minister for
Immigration and Ethnic Affairf1980) 3 ALD 225] consistency must ultimately letated to
policy and is safely sought by reference to polieyy when the policy is appropriate and
acceptable. Decision makers may be consistentiypgvemd consistently unjust. The Tribunal
is not bound by either its own previous decisiondy the content of government policy.
There have been and will be cases in which theufigbconcludes that it should refuse to
follow a previous decision of the Tribunal or rdjer disregard the dictates of a relevant
policy of the Government. The existence of suctesaerves to emphasize the fact that each
applicant to the Tribunal is entitled to have hisher application for review decided on its
own particular merits. The desire for consistenogutd not be permitted to submerge the
ideal of justice in the individual case.

An argument was there rejected that the Adminisegafppeals Tribunal failed to properly

consider a case and gave paramountcy to goverrotoy.

Such a conclusion, it is considered, does not grtbe factual context in which
claims of the present kind are made and resolver. mot to insist upon an Independent
Reviewer fe-inventing the whetlevery time he may be called upon to make a figdim
respect to the same material. It merely calls uponindependent Reviewer to genuinely
consider whether he adheres to findings previooslge. Such an exercise may not occasion
too much thought and may not require any detadedsion of findings previously made. But
each decision, it is concluded, is a fresh decisiod requires a fresh consideration of the
materials relied upon. It may be that an Independsaviewer may conclude that he has

previously beenconsistently wrony

Procedural fairness requires no less — especiallg icontext where the lives of
claimants are so immediately affected by the reploeing prepared and where they have so

few other procedural safeguards.

The ground of review relied upon, namely that tlegetition of the facts and
circumstances expose the recommendation of thepémdkent Reviewer to adasonable
apprehension of bidsdoes not require a party to establisctual bias. It is sufficient if

there is a tfeasonable apprehension of bias

Justice is notseen to be doriéf there is no indication that the claims beingae by

the First Respondent have not been consideredhaff@gem his perspective, he wants his



103

- 38 -

claims to be considered; it may matter little tomhf others have suffered the same fate. The
verbatim repetition by the same decision-makeriradifigs previously expressed — and the
absence of any thought being given to whether teeigusly expressed findings should be
adhered to — invites inquiry as to whether the glenimaking task has been approached by a
mind “open to persuasidnAnd, once that inquiry starts, justice is naeén to be dofrie
where there is nothing to indicate even a willirgg¢o consider previous findings afresh.
Even if there are common questions of fact to soluwed in all claims, an individual
claimant is entitled to know that his own claims/édeen considered afresh and on their
own merits. The principles relating to whetheeasonable apprehension of bias exists, it is
to be recalled, are “..concerned with the appearance of bias, and notattteality’: cf.
British American Tobacco Australia Services Limitetlaurie[2011] HCA 2 at [139], 242
CLR 283 at 331 per Heydon, Kiefel and Bell JJ.

CONCLUSIONS

It is concluded that the appeal should be dismissed

| certify that the preceding forty-eight
(48) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice Flick.

Associate:

Dated: 27 March 2012



