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(1) The application be dismissed.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3744 of 2007

SZLSP
First Applicant

SZLSQ
Second Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. The applicants, who are husband and wife, areeciizof ChinaThe
first applicant claims that while in China he praetl Falun Gong and
was subsequently arrested, interrogated and bégteéhe authorities.
The second applicant submitted her own claim thatvgas persecuted
by the Chinese government because she supportdaubband in his
practice of Falun Gong.

2. The applicants arrived in Australia on 7 April 2007

3. After their arrival in Australia, the applicants cha lodged an
application for a protection visa. These appliaatiavere refused by
the Minister’s delegate on 9 July 2007. The applisahen applied to
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the Refugee Review Tribunal (“Tribunal”) for a rew of the
departmental decision. The applicants were unsstdebefore the
Tribunal and have applied to this Court for judiciaview of the
Tribunal’s decision.

For the reasons which follow, the application Wil dismissed.

Background facts

5.

The facts alleged in support of the applicantsinctafor protection
visas are set out on pages 4 — 15 of the Tribudatssion (Court Book
(“CB”) pages 146 — 157). Relevantly, they are imsuary:

Protection visa application

6.

In his protection visa application, the first appint made the following
claims:

a)

b)

d)

he was introduced to Falun Gong by a friend andtiged in a
park from six to seven every morning with about rityeother
people;

in 1999 Falun Gong was banned and the group coultbmger
practise in the park. He organised a new locatiahe mountains
and continued to practise there with seven or eguple until
2003;

while on an overnight business trip in June 200% first
applicant and three fellow staff members were caugh the
police meditating. They were taken to the policatish and
interrogated,;

during his interrogation the first applicant wastas with kicks
and blows and with an electric rod. He admittedb®ng an

organiser. After three days of torture the firsplagant signed a
letter of guarantee stating, amongst other thitigast he would
not practise Falun Gong any more. The police tdid first

applicant that if he did not sign the letter, thveguld not let his
wife work and would not let his children go to soho
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e) despite this incident the first applicant could gote up his belief
in Falun Gong. He and other organisers secretiptguli and
distributed Falun Gong publicity material;

f)  in September 2005 some Falun Gong members werstearby
the police and the first applicant went to the gmlstation to
argue on their behalf. The police claimed that ftret applicant
was unrepentant and arrested him again;

g) the police went to the first applicant's home aold his wife that
she needed to divorce him. When the second appltotoh the
police that she did not have a problem with thet fapplicant’s
practice of Falun Gong, one of the policeman pudterdand she
hit the corner of a table, fracturing her nose;

h) the second applicant was required to report topthleee station
every time there was a big event in China, sucNatsnal Day
and the First of July (birthday of CPC);

1)  the first applicant was fired from his work becao$éis practice
of Falun Gong, while the second applicant was dispéd
because she refused to divorce her husband; and

J) after their arrival in Australia, the first applidss sister-in-law
received a call from an unknown person trying tecdver the
applicants’ whereabouts. His sister-in-law was aistted by the
police who had the following message for the fapplicant: “If
he has any action against the government, we wilenlet him
off”.

7. In her protection visa application, the second igppt provided a
statement which reiterated and supported the clanamde by the first
applicant.

Tribunal hearing

8. At the Tribunal hearing on 5 October 2007, thet fiqgplicant made the
following additional claims:
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a) after he was arrested in 2003 the first applicantsk unit did
not allow him to work. The second applicant, whakead for the
same unit, was also disallowed from working;

b) he first came across Falun Gong in October 1996ptdetised
the five exercises and studied the theory everyngr having
learnt this knowledge frordhuan Falun He practised in the park
from five to six in the morning with seven otheopée;

c) the police held him for four days when he was aecsn June
2003;

d) he printed and distributed leaflets promoting Faleong once
every three or four months;

e) after his arrest in September 2005 the officerstwernis home.
The police punched his wife in the face and brokerose. They
also beat her and pushed her onto the edge of tab&edid not
return to work after this incident and the policeé dot come near
her nor did they expect her to go near them;

f)  he did not have any other specific problems in &hand

g) he practised Falun Gong in Australia for a periddtime at
Campsie and Auburn.

9. At the Tribunal hearing, the second applicant m#ade following
claims:

a) she was expelled from work in 2005;

b) the first applicant started practising Falun Gamd@997. She later
stated it was 1996 or 1997. During summer he madtirom five
to six in the morning; in winter the sun rose latel he practised
from six to seven;

c) the first applicant was arrested in 2003 and waaiked for four
to five days. During this time the police came & lhome but
they did not say much and did not do anything to Bae later
stated that she could not remember what happen@@08 and
that she did not have a job at this time;
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d) after the events in 2003 the couple was not alloteerckturn to
work, although they were not “expelled” from themployment;

e) she and the first applicant were expelled fromfé#wory in 2005
after she was released from hospital. Nothing ledggened;

f)  she had to report to the police station once a wsekietimes
once a month; and

g) the first applicant has been practising Falun Giongustralia at
Campsie and the city. She later confirmed it walsuko.

10. In response to a number of concerns raised by thmufal at the
hearing, the first applicant further submitted that

a) when he was arrested in 2003 he was told verbaitytan come
back to work but in 2005 he was formally expelladd

b) it was the first applicant and not his wife who hadeport to the
police. She did not practise Falun Gong and thé&c@dhrgeted
him.

11. These claims were echoed in the applicants’ writesponse to the
Tribunal’'s s.424A notice.

The Tribunal's decision and reasons

12. After discussing the claims made by the applicamd the evidence
before it, the Tribunal found that it was not dati@ that the applicants
are persons to whom Australia has protection otiiga under the
United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”). The Tribunal’'s decision was based the following
findings and reasons:

a) the applicants provided inconsistent evidence aldutn they
lost their jobs and the Tribunal did not find iapkible that they
would not have stated in their applications wheaytln fact
ceased to work:
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1)  with respect to the first applicant, the Tribunadl chot
accept his explanation that in 2003 he was toltbaler not
to come back to work and in 2005 was given fornwice.
The Tribunal considered the first applicant's sA24
response but concluded that it did not add anythintghe
explanation given at the hearing;

i) with respect to the second applicant, the Tribaoakidered
her submission that after she was hit her memory
deteriorated and that possibly she was irritateden mind
and upset so she did not hear the question. Hoywgien
that the Tribunal had found that the first appliceras not
plausible on the same issue, the Tribunal did coept her
submission that she did not understand or did ear lthe
guestion;

b) the applicants gave inconsistent evidence abodut teeorting
obligations. The Tribunal noted that:

1) in his written statement the first applicant clagrtbat after
September 2005 the second applicant had to repaitet
police station every time there was a big ever@ima but
at the hearing he stated that his wife was not @rpeto go
near the police;

i) at the hearing the second applicant stated thathadeto
report to the police once a week or once a momit; a

lii) at the hearing the applicant later stated thatai$ Wwim and
not the second applicant who had to report to thiegy

c) given these significant inconsistencies, the Traudid not
accept that the applicants were credible or trdithfu their
evidence. Further, the Tribunal found that the @ppks
continued to change their answers regardless oftrtite and
misled the Tribunal;

d) the Tribunal did not accept that any of the pumparéevents in
China occurred, including the alleged events canogr the
second applicant;
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e) the Tribunal considered the photos submitted byapplicants
which purported to show the second applicant’sriegj however,
given its finding that the applicants had not beensistent and
were not truthful, the Tribunal did not place angight on those
photos;

f)  the Tribunal concluded that the first applicant diot practise
Falun Gong in China and was not a genuine FalungGon
practitioner. The Tribunal was not satisfied that Ralun Gong
activities in Australia were engaged in otherwibant for the
purpose of strengthening his claim to be a refugad the
Tribunal accordingly disregarded such conduct pamsuto
S.91R(1) of the Act;

g) the Tribunal therefore concluded that the firstlegmt did not
have a well founded fear of persecution for a Catiga reason;
and

h) the Tribunal noted that the second applicant’s ntdailargely
relied upon the claims of the first applicant imttlshe was not a
Falun Gong practitioner herself but supported hasband’s
practice of it. Given the Tribunal's finding thduet first applicant
was not a Falun Gong practitioner in China, thédmal did not
accept that the second applicant suffered ill ineat as a result
of the first applicant’s alleged practice of FalGong or had a
well founded fear of persecution for a Conventieason.

Proceedings in this Court

13. The grounds of the amended application were pleadddllows:

(1) The Tribunal failed to consider the possibilitlgat the
applicant wife may suffer persecution in China heseaof
the activities of the applicant husband in Austali

(2) The Tribunal, as a basis for finding that tha@plicant
husband made inconsistent claims, found that heedten
his protection visa application that in Septemb@02 he
was fired by his employer. The applicant husbardi robt
specify the date “September 2005” in his protectisa
application. The Tribunal made a finding when theswes no
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evidence to support the finding, giving rise tagdictional
error.

Sur place claim

14. This element of the application to the Court issedi solely by the
second applicant. She alleges that the Tribun&daio identify and
deal with asur placeclaim which she submits was available to her
because of her husband’s conduct in Australiahiriegard it is to be
recalled that the second applicant’s claim was tamlbislly dependent
upon her husband’s claim as, although she was nealan Gong
practitioner herself, she supported her husbandiisnFalun Gong
practice and, as a result of that support, sheneldito have a well
founded fear of persecution for a Convention reason

15. The second applicant accepted that in these prowsedhe could not
disturb the Tribunal’'s adverse factual findings @aming events which
the applicants alleged had occurred in China. Nbeé&sss, she
submitted that such findings were not relevanth® ¢onsideration of
the sur placeclaim which she said had not been identified aedltd
with by the Tribunal.

16. In relation to the first applicant’s Falun Gong giree in Australia the
Tribunal had said this:

Although the applicant has stated that he has d#dnFalun
Gong activities here, given its finding that thepkigant did not
practice[sic] Falun Gong in China and he is not a genuine Falun
Gong practitioner, then the Tribunal is not satsfi that the
applicant engaged in those activities in Australiherwise than
for the purpose of strengthening his claim to beefaigee. This
means that pursuant to section 91R(3) the Tribuhategards
such conduct(CB 158)

The evidence upon which those comments were basegl et out at
CB 151:

The applicant stated he practicgsic] in Australia for a period of
time at Campsie and Auburn

and
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17.

18.

19.

20.

The applicant wife stated the applicant had beeacicing while
in Australia at Campsie and the city. She stated did not
remember where else, she thought only the two. Wheas put
to her he said Auburn, she said yes.

The second applicant has submitted that althoughR$3) of the
Migration Act 1958(“Act”) required such conduct to be disregarded as
far as the first applicant was concerned, it ougbt to have been
disregarded when the Tribunal considered her claBhe submits that
this is what, in effect, happened. It was suggettatithe Tribunal may
not have considered the first applicant’'s condacthe context of the
second applicant’s claim as a result of an incéreguplication of
s.91R(3) in that it may have disregarded the fygplicant’s conduct
not only in relation to his own claims but alsa@fation to his wife’s.

Section 91R(3) provides:

(3) For the purposes of the application of this Atd the
regulations to a particular person:

(a) in determining whether the person has a walhfied
fear of being persecuted for one or more of thsoas
mentioned in Article 1A(2) of the Refugees Conweanti
as amended by the Refugees Protocaol,

disregard any conduct engaged in by the persorustralia
unless:

(b) the person satisfies the Minister that the pars
engaged in the conduct otherwise than for the psepo
of strengthening the person’s claim to be a refugee
within the meaning of the Refugees Convention as
amended by the Refugees Protocol.

| accept the second applicant’s submission thaipgny understood,
s.91R(3) is limited in its effect to the claimstbé person who engaged
in the relevant conduct. That is to say, under B(91 the first
applicant’s conduct ought to be disregarded onlgespect of his own
claim to fear persecution and not in respect ofgbeond applicant’s
claim.

The Tribunal expressed its finding concerning theosd applicant in
the following terms:
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The Tribunal notes that the applicant wife's clailagely relied

upon the applicant’s claim, that is, she herselswmt a Falun

Gong practitioner but supported the applicant’s girae of it. The
Tribunal has found that the applicant is not a geeuFalun

Gong practitioner and that none of the claimed ¢ésyen China

arising from his claimed Falun Gong practice ocadr The

Tribunal has found it does not accept the allegednés that
happened to the applicant wife as a result of tippliaant’s

alleged Falun Gong practice have occurred. The Uméd also

finds that because it is not satisfied that anyhefclaimed events
in China arising from the applicant's claimed Falu@ong

practice occurred, including the alleged events tthHzave

happened to the applicant wife (including that stes hit and

her memory deteriorated) as well as the allegedicpol
conversations with the applicant wife's sister. &ivhe Tribunal

has found the applicant is not a Falun Gong pramtiér, the

Tribunal is not satisfied that there is a real cbarthat harm for a
Convention reason based on her relationship with dpplicant

will befall the applicant wife in the reasonablydeeeable future.
Therefore the Tribunal is not satisfied that she hawell founded
fear of persecution for a Convention reason. Sheotsa refugee.
(CB 159)

21. The second applicant stressed that the Tribunaktatdd that the first
applicant was “not a Falun Gong practitioner” wizesein reality, its
finding had been that he was “not a genuine Falang3oractitioner”:
see the passage quoted above at [16]. It was debntiiat from the
way the Tribunal expressed its decision concernthg second
applicant, it could be concluded that it had natssdered whether the
first applicant’s conduct in Australia might havadhsome impact on
the second applicant’s claim to fear persecutioGhma.

22. The second applicant submitted that if the Tribumad given
consideration to how her husband’s conduct in Alistrmight have
affected her fear of persecution in China, its aerations would have
contained a discussion of what the conduct wasvarat independent
country information disclosed would be its likelyonsequences.
Consequently, it was submitted that the Tribunal &éaed by failing to
consider a separate question to which it oughtateraddressed itself,
namely whether the second applicant, as a restiteofirst applicant’s
activities in Australia, had a well founded fearmeirsecution.
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23. In response, the first respondent submitted that Thbunal had
addressed the claims which had been made to itretdhesur place
claim which the second applicant now agitates wasone which was
raised on the materials before the Tribunal with tlegree of clarity
which would have required the Tribunal to consitler

24. The Tribunal is required under s.414 of the Actomsider the claims
of the applicant; to make a decision without havoogsidered all the
claims is to fail to complete the exercise of jditsion: Htun v
Minister for Immigration & Multicultural Affairs(2001) 194 ALR 244
at 259 [42]. But the Tribunal is not limited in k®nsiderations to the
claims articulated by the applicant if additiondhims are raised
“squarely” on the material available to the TribifdABE v Minister
for Immigration & Multicultural & Indigenous Affag (No.2)(2004)
144 FCR 1 at 18-19 [58]. Even so,NABE's casehe Full Court of the
Federal Court held that an unarticulated claim nerserge clearly
from the materials for the Tribunal to be obligedconsider it (at 22
[68]) and a claim requiring such consideration witit depend for its
exposure on constructive or creative activity bg ffribunal (at 19
[58]). As Allsop J said iInNAVK v Minister for Immigration &
Multicultural & Indigenous Affairg2004] FCA 1695 at [15]:

Whatever adverb or adverbial phrase is used to mascthe

apparentness of the unarticulated claim, it musseems to me,
either in fact be appreciated by the Tribunal drtiis not, arise

sufficiently from the material as to require a reaably

competent Tribunal in the circumstances to apptecidts

existence. A practical and common sense approaavéeéryday
decision-making requires the unarticulated claim #rise

tolerably clearly from the material itself, sindeet statutory task
of the Tribunal is to assess the claims by refezetw all the

material, not to undertake an independent analyteeercise of
the material for the discovery of potential claimkich might be
made, but which have not been, and then subjedhieg to

further analysis to assess their legitimacy.

25. In this case neur placeclaim was made expressly by either of the
applicants. Both their visa application forms réjidor the detailed
substance of their claims, on the statements acaoynpg their visa
application forms (CB 41-48, 49-52, 53-54). Neithadr those
statements makes any reference at all to the djpglicant’s Falun
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26.

27.

28.

Gong practice in Australia. Nor does the statemehich the first
applicant subsequently submitted to the Tribun& 88-91). The only
time when that practice was mentioned was durimgciurse of the
applicants’ oral evidence to the Tribunal.

It is tolerably clear that the claims advanced by &pplicants turned
on the first applicant's adherence to and practitd-alun Gong in
China and not upon angur place element. The reference in the
Tribunal’'s decision record to the evidence preskrde its hearing
suggests that the mention by the applicants offitls¢ applicant’'s
practice of Falun Gong in Australia was not to iifgra separate basis
upon which the couple might have well founded fezfrpersecution
were they to return to China but was made to undethe genuineness
of the first applicant’s claimed adherence to FaBong. No details of
the first applicant’s Australian-based practice avprovided other than
the locations where he was said to have practideddid not describe
whether he practised in public or in private, wieethe participated in
protests or whether his practice in Australia wasdticted in such a
way as would have strengthened or created a wahded fear of
persecution.

Consequently, the fact that the Tribunal did neniify the existence
of such a claim does not amount to error on its. garhave concluded
that the applicants were making such a claim walde required the
Tribunal to undertake the constructive or crea@medivity which the
Full Court of the Federal Court has said shouldb®the basis for the
identification of such a claim.

For these reasons, | do not conclude thatiaplaceclaim was made
by the second applicant or that one should haven laeel was not
identified by the Tribunal for consideration. Coggently, this asserted
ground of review discloses no jurisdictional ermr the part of the
Tribunal.

No evidence

29.

The first applicant submitted that the Tribunaksclusion at CB 158
that the applicants had not been truthful in relatto their past
experiences was unsupported by evidence. That wsinaol was, in
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30.

31.

32.

part, based on the Tribunal's summary of the releeaidence at CB
157:

In his written statement the applicant stated thmiSeptember
2005 he was fired by his employer... At hearing o@ckober
2007 the applicant stated he stopped working in32@fier he
was arrested. The Tribunal finds the two statemimgisnsistent...

The first applicant points to the following passagethe final page of
the first applicant’'s principal statement submitigidh his protection
visa application form:

Because | practices Falun Gong, | was fired by mmpleyer.
Meanwhile, my wife was discharged was well, for gbesisted
not divorcing me. We both were at home, out of ywanki no one
was responsible to us. We had no any guarantee.eititat
desperate situation, we escaped from Ch{G® 44)

The first applicant submits that this passage do&s identify his
dismissal as having occurred in 2005 and thus agmyficant findings
of fact based upon such an understanding wouldnseipported by
evidence and thus erroneous.

However, when seen in context it is open to coreligit the passage
in question was indeed referring to the first aggoiit having been
dismissed in 2005. One point of reference is thatduoted passage
refers to the second applicant being sacked “fax phrsisted not
divorcing me” which relates to a passage two paglys earlier in the
statement which describes how in September 2005etbend applicant
was injured by police who then said “You must gebrted with your
husband.” This characterisation of the relevansags is reinforced by
the second and third paragraphs of the secondcapph statement
submitted in support of her application for a petitsh visa (CB 49).
That statement also links the assault upon hetl@demand that she
separate from her husband with her husband’s ame&eptember
2005.

Moreover, in the Tribunal's s.424A(1) notice (CB 7#120) the
Tribunal put to the first applicant the apparerdoinsistency between
his written statement submitted with his protectiasa application,
which it stated said that he had been dismisse2D#5, and his oral
evidence at the Tribunal hearing, when he saidhbatopped working
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in 2003. In responding to the s.424A(1) notice fin&t applicant did

not suggest that the Tribunal’s characterisatiod anderstanding of
what he was saying in his written statement wasornect. He

conceded that he had not mentioned in his writtatesient that the
couple stopped working in 2003 and sought to drawisdinction

between that event and being dismissed in 200%5li¢Haot submit that
his statement was not referring to him being disetsin 2005.

33. For these reasons, the Tribunal's understandingthieafirst applicant
was saying in his written statement that he wasiidised in 2005 was
one which was open to it on a contextual readinghef passage in
guestion. That understanding being open to it,dlegation that the
Tribunal had no evidence that the applicant saidvhs dismissed in
2005 is not made out and the second ground raigeithiedb amended
application is similarly not made out.

Conclusion

34. Jurisdictional error on the part of the Tribunalshaot been
demonstrated.

35. Consequently, the application will be dismissed.

| certify that the preceding thirty-five (35) paragraphs are a true copy of
the reasons for judgment of Cameron FM

Associate:

Date: 17 July 2008
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