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ORDERS

(1) A writ of certiorari issue directed to the secomdpondent, quashing
the decision of the second respondent handed dowsJoine 2007 in
matter 071147415.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
25 February 2002.

(3) The first respondent pay the applicant’'s costsgaseal or taxed under
r.21.02(2)(c) and O.62 of the Federal Court Rules.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1915 of 2007

SZJRH
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The applicant came to Australia in 2001, and agpla a protection
visa on the ground that she feared persecutiohafrsturned to The
People’s Republic of China. In a detailed stateiingime claimed that
she started to practise Falun Gong in July 199Wo days before it
was declared illegal in 1999, her group of pramtiéirs was detained,
put in trucks and “dumped” in the “open wildernesdh early 2001,
she attended a demonstration in Tiananmen Squateyds detained
and returned under guard to her province, wherews®eheld by the
Public Security Bureau for 15 days. She was adeapain, and taken
to a labour camp where she was detained for 40 da$ke was
required to report to her neighbourhood committe®l since she left
China the police had been looking for her. If siteirned to China, she
would again be detained.

2. Her visa application was accompanied by a numbedamfuments
purporting to corroborate her history, and numerotiner documents
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and photographs were subsequently given to theuniab These
included statements of withesses who had knownagh@icant in
China, and as a participant in Falun Gong actwitie Australia.
Extensive country information, including Amnesty tdmational
reports, were also presented, with submissions fsoiicitors who
assisted the applicant in the course of the Tribpraceedings.

3. A delegate refused the visa application on 25 FaalyrQ002, and his or
her decision was affirmed by the Tribunal in a dexi handed down
on 5June 2007. Between those dates, there weee fhrevious
decisions of the Tribunal purporting to affirm tbelegate’s decision.
These were set aside by judgments of the Federatt @od this Court
which | shall explain below. The three membershaf Tribunal who
made its previous decisions (whom | shall iden&igyT1, T2, and T3),
each held hearings which the applicant attended9 éwpril 2003,
20 and 28 January 2004, and 14 August 2006.

4. In the 2007 decision which | am now asked to reyite® new member
(T4) extensively recited the evidence taken at edi¢he hearings held
by the previous members. It is clear, in my opipithat T4 regarded
this material as relevant and admissible when caimy his own
review of the delegate’s decision. He also recigedl clearly regarded
as very relevant and admissible, a written exchéegeeen T3 and the
applicant conducted under s.424A(1) shortly atterlast hearing held
by T3. It is implicit from his statement of reasotmat T4 took into
account all this material, when deciding not toitenthe applicant to
another hearing, and when deciding to affirm tHeghge’s decision.

5. T4 did not discuss whether the grounds for the ttemof the matter, as
revealed in the courts’ judgments and orders, itefipen to him, or
appropriate, not to invite the applicant to a hegqutonducted by him.
Indeed, he nowhere referred to, or considered, ré@sons for the
previous decisions being held invalid.

6. However, in his statement of reasons T4 did exgi@ropinion that he
had power to take into consideration the earlieceedings of the
Tribunal, and of T3 in particular, and also thatvis@s not bound to
invite the applicant to a further hearing. He redd to SZEPZ v
Minister for Immigration & Multicultural Affair§2006) 159 FCR 291,
[2006] FCAFC 107, as authority for the propositidithat upon
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remittal of a matter by a court for reconsideratiaie Tribunal is

obliged to continue and complete the particulariegy not commence
a new review. ... The Full Courts view appearsstgygest that
previous compliance with other statutory procedwpsn remittal of a

matter may be sufficient for the purposes of aewVi He also

referred to a judgment of Scarlett FMNBKM & Ors v Minister for

Immigration & Anor[2007] FMCA 179. He then said:

The present Tribunal understands this to meanittapreviously
constituted Tribunal complied with the obligationder s425 of
the Migration Act, and at that hearing provided thepplicant

with a real opportunity to give evidence and sulsioiss, then it
may not need to invite the applicant to a secomatihg. Thus
unless an applicants responses to for instances present
Tribunal’'s s424A letter satisfy it is reasonablycassary, or the
Tribunal believes it otherwise necessary to dotise,Tribunal as
presently constituted may not offer the applicantfuather

hearing.

In the present case a previous Tribunal had cordpWeth the
obligation under s425 of the Migration Act whiclgugres it to
‘invite the applicant to appear.’ Based on the seaing in
SZEPZ and NBKM & ORS | am satisfied the Tribunal has
complied with its obligation undenter alias425 of the Migration
Act. Further, after having read the applicant'sspgnses, | am
satisfied that | need not offer the applicant attier opportunity
to appear and give evidence.

7. The grounds of review now argued by the applicastdisnsel include a
contention that T4 was incorrect in his opinion tthan the
circumstances of the remission of this particulatter to the Tribunal,
the Tribunal was not bound to invite the applicemattend a hearing
conducted by T4 himself. The significant circumsi& in this respect,
was that T3's decision had been quashed on groohasasonable
apprehension of bias on the part of T3 (as alsoTHasl decision, and
there was some doubt about this in relation to )J2a&d it was
therefore not open to T4 to conclude that the sty constituted
Tribunal had complied with its obligations unde425. Rather, the
Tribunal remained under an obligation to accordthe applicant a
hearing before a Tribunal member whose proceedwgse not
affected by any apprehension of bias.

SZJRH v Minister for Immigration & Anor [2007] FMCAO37 Reasons for Judgment: Page 3



10.

11.

| have concluded that this ground should be uphkidny opinion, the
current state of authorities as to the jurisdicioabligations on the
Tribunal under s.425 support a conclusion that ®4ld not avoid
inviting the applicant to a hearing for the reasdrnch he gave.

It therefore is unnecessary for me to explore #utulal and legal bases
of other grounds which challenged the Tribunal’kim@ of a decision
without appointing a further hearing. These ineldiccontentions that
there were breaches of obligations of procedurnahéas, because the
applicant’s solicitor thought that an invitation wd be sent, or
because she was denied a sufficient opportunitg$pond in writing
to a request for comments on a draft decision whiak sent to her. |
also do not need to explore the substantive reagoren by the
Tribunal for affirming the delegate’s decision, ntire applicant’s
challenges to them on grounds of irrationalityséassumptions as to
the applicant’s mental capacities, and inadequaksideration of the
corroborative evidence presented by the applicant.

Section 425 provides:
SECT 425 Tribunal must invite applicant to appear

(1) The Tribunal must invite the applicant to appbafore the
Tribunal to give evidence and present argumentstired to
the issues arising in relation to the decision urdeiew.

(2) Subsection (1) does not apply if:

(@) the Tribunal considers that it should decide tbview
in the applicant’s favour on the basis of the miater
before it; or

(b) the applicant consents to the Tribunal decidihg
review without the applicant appearing before it; o

(c) subsection 424C(1) or (2) applies to the appiic

(3) If any of the paragraphs in subsection (2) loik tsection
apply, the applicant is not entitled to appear lbefdhe
Tribunal.

In SZIWY v Minister for Immigration & And2007] FMCA 1641 at
[30], | referred to recent High Court judgments e¥hgive s.425 a very
significant role:
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Notwithstanding some doubt in the Federal Court tive this

section raises merely a requirement to give a mgarmvitation,

recent judgments of the High Court locate withid28(1) a

significant right for an applicant to participatenia real and

meaningful hearing, which in fact affords the oppaity

described in s.425(1) (s&&ZFDE v Minister for Immigration &
Citizenship [2007] HCA 35 at [30]-[35], [48]-[53], also

Applicant NAFF of 2002 v Minister for Immigration &
Multicultural & Indigenous Affairg2004) 221 CLR 1 at [27] and
[32], NAIS v Minister for Immigration & Multicultural &

Indigenous Affaird2005] HCA 77 at [37], [164], and [171], and
SZBEL v Minister for Immigration & Multicultural &indigenous
Affairs [2006] HCA 63 at [26]-[29], and [32]-[37]). SZFDE

confirms the opinion of a Full Court iMinister for Immigration

& Multicultural & Indigenous Affairs v SCAR2003) 128 FCR
553 at [37], that a breach of s.425 can occur aseault of

circumstances unknown to the Tribunal and beyandantrol. It

also supports the Full Court's opinion at [38] a® tthe

jurisdictional nature of the requirements impligits.425(1).

12. When viewed in the light of these authorities, dpgortunity required
to be given to an applicant under s.425 to prelsenself or herself in
person at a hearing held by a person constituhiegTtibunal for the
conduct of the review, includes a requirement thathearing should
be held by a person who is both actually unbiased astensibly
unbiased, and who will bring an actually and ostdpsinbiased mind
when making a genuine evaluation of the evidencergat the hearing
(cf. NAIS(supra) at [37], [105], [131] and [172]).

13. The requirement that there should be no appreheisai the Tribunal
might not bring an open mind to its review of theledjate’s decision
has been firmly established in general princigleRe Refugee Review
Tribunal & Anor; Ex parte H(2001) 179 ALR 425 at [27]-[32], the
High Court held that the test 6ivhether a fair-minded lay observer
might reasonably apprehend that the judge might bhohg an
impartial mind to the resolution of the questionlte decided’was
applicable to proceedings in the Refugee Reviewbufal, and
suggested that, in view of its administrative amglisitorial nature, the
test might be formulatetby reference to a hypothetical fair-minded
lay person who is properly informed as to the natwf the
proceedings, the matters in issue and the condbathws said to give
rise to an apprehension of bias”
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14. In the present case, it has been judicially deteeohi that the
proceedings of neither T1 nor T3 met that standard] there are
reasonable doubts about this also in relation to T2

15. The decision of T1 handed down on 6 May 2003 waaside by Hill J
on 21 October 2003. In a reserved judgment puldisasNAQS v
Minister for Immigration & Multicultural & Indigenas Affairs[2003]
FCA 1137, his Honour identified features of the rivep held by T1
which led him to arrive at the following conclusson

62 The Tribunal member’s attitude regarding thisttieaas in
so many matters throughout the hearing would hardly
inspire any applicant with the confidence that Trédunal
would approach the task of review with an open mind

Was there a review?

63 The Act confers upon the Tribunal the obligatmm the
application of an applicant to review decisions mdxy the
respondent refusing a protection visa: s 414(1) sed s 411
of the Act.

64 The Act does not contemplate that the Tribunklmerely
engage in a pretence. It contemplates that thieufial will
in accordance with the Act take account of any evig of
the applicant and submissions which the applicamty m
make: s 425.

65 What happened in the present case is, in my seextreme
that the only conclusion open to me is that thédmal did
not conduct a review at all. It interrupted thepdipant and
did not permit the applicant to give explanatiorisrefused
the applicant the opportunity of calling withessés.so far
as the member appeared to be participating in aewvat
all she appears to have done so with a closed ot that
| would find she exercised bias in the sense usedhé
cases.

66 The various matters, the subject of the indizidu
submissions discussed when taken together with the
transcript, leave me with only one conclusion ahdt tis
that the Tribunal member did not attempt a heanvigich
had the characteristics required by the Act, tlsata say to
be actually a review which is fair and in which fhebunal
reviews the decision refusing the applicant a prota visa
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acting according to substantial justice and the iseof the
case.

67 In my view, the Tribunals decision is vitiatadth error
such that it is no decision at all and must beaséde. ...

16. The orders made by Hill J included a direction thatRegistrar should
forward a copy of his reasons to the principal Memtsf the Tribunal
“for his information”.

17. The decision of T2 was handed down on 18 March 2@l was
quashed by order of Scarlett FM on 21 March 2008is Honour
published reasons INBDS v Minister for Immigratiofi2005] FMCA
368 which identified defects in T2's reasons faoaclusion which did
not accept that the applicdind a Falun Gong practitioner’

18. On an appeal by the Minister, Scarlett FM’s ordeaswupheld by
Allsop J in Minister for Immigration & Multicultural & Indigenas
Affairs v NBDJ2006] FCA 265. Allsop J accepted several grousids
appeal which argued that flaws in T2's assessmemtviolence were
not jurisdictional. Ultimately, he dismissed thgaal upon the ground
that a breach of s.424A(1) was revealed by T2'eregfce to an
omission by the applicant to mention a relevanteief her claimed
history when making her visa application. Howewes, judgment at
several points expressed disquiet at the reasdalloyved by T2, and
contained a concluding observation which called daubt the fairness
of its proceedings:

27 The respondent in her notice of contention dhm@t the
guestion of hersur placeclaim being a contrivance to
strengthen her claim to refugee status was nottputer.
So, it was claimed, she was denied procedural émisn
Considerable reference was made in submission by th
respondent to the authorities concerned wahbr place
claims before the introduction of s 91R of the Mtgm Act.
| do not see the relevance of it. It does not appe be in
issue that the Tribunal did not raise squarely witke
respondent the issue that the Tribunal was pregatinfind
that the activities in Australia were undertakenthwthe
express purpose of, in effect, contriving a claimt n
otherwise genuinely based. Leaving aside the djoeraf
s 422B, | am of the view that this is a mattericiifitly
close to an assertion of lack bbna fidesor fraud as to
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19.

20.

21.

22.

require it to be raised with the respondent. FaBss
required, in my view, the disclosure to the resgmdf the
fact that the Tribunal was considering a findingatlthe
activity in Australia (which appears to have bearcepted
occurred) was undertaken as a contrivance in effeca
manner that lacked honesty. Because of the viail thave
taken about s 424A, below, it is unnecessary for tme
consider the impact of s 422B.

T3 held a hearing which was attended by the apgliaad her solicitor
on 14 August 2006. A transcript is in evidenceobefme. It shows
that the applicant was taken through her claimexdohy. The only
concerns which were clearly raised by the Triburedated to the
applicant’s evidence of a brief visit to ThailamdJuly 2001. However,
four days after the hearing, the Tribunal sent he @applicant a
S.424A(1) letter inviting her comments upon varionsonsistencies
which it identified from the applicant's evidenceven to the
Department of Immigration, to T1 and to T2. Thiégeleconcluded:

In view of the inconsistencies, detailed above, Theunal will

conclude that you are not a witness of truth, yewewot a Falun
Gong practitioner in China and that you commenazgractise
Falun Gong in Australia in order to obtain the visaught.

You are invited to comment on this information. ...

The decision of T3 was handed down on 17 Octob@6 20t “rejected
the applicant’s claims of being a Falun Gong praoctier in China as |
do not accept the applicant is a witness of trlithin satisfied she has
created her claims in order to obtain the visa datig

On 15 January 2007, Cameron FM made an order quasthiat
decision. His order shows, on its face, that thdelowas made by
consent, and has the annotation:

Note: The Court notes that the first responderteats that the
application must be allowed on the basis of a reabte
apprehension of bias.

In my opinion, it was not open, as a matter of leow]4 to conclude in
the face of the above history of judicial reviemdaparticularly the
basis upon which the decision of T3 was quashet,“ghpreviously
constituted Tribunal complied with the obligationder s.425” T4
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then failed to comply with the Tribunal’'s obligatiato afford the
applicant an opportunity to appear at a hearinglaoted by a person
unaffected by an apprehension of bias, and thisesgivise to
jurisdictional error which requires T4’s own deoisito be quashed.

23. Counsel for the Minister accepted that there cdaddcircumstances
where a hearing conducted by the Tribunal as puslyoconstituted
would have been so flawed as not to be regardeexlagusting the
Tribunal’'s obligations under s.425(1). He instahdbe situations
where a material mistranslation had occurredSZiIQN v Minister for
Immigration & Anor[2007] FMCA 1550), or where the applicant’s
impairment materially prevented his or her evidencesubmissions
being fairly elicited (cfSCAR(supra) and5ZIWY(supra)). However,
he submitted that this had not occurred in relatmthe hearing held
by T3, because the Minister’'s concession in retatm apprehended
bias was based only upon the improper expressidaheoparagraph in
its s.424A(1) letter which | have quoted above.

24. | do not accept this submission for a number ofoea. Although the
applicant did not contest that the Minister’s caride the quashing of
T3's decision was given on the basis now assendddcounsel, there
IS no evidence before me that T4 himself was avadréhis. His
apparent reliance upon T3’s s.424A letter, andopision that it was
proper to “adopt”, “with certain amendments”, “thieevious Tribunal’s
decision”, suggests otherwise (see page 28 of Teésons). The
complete absence of any discussion by T4 of theifgignce of the
notation on Cameron FM's order suggests that T4 egaw
consideration to the propriety of relying upon fheceedings of T3,
whether in relation to its hearing or its s.424#de

25. More significantly, even if the dogmatic framing ©8's s.424A letter
was the clearest particular giving rise to a reabtmapprehension that
T3 did not bring an open mind to deciding the mattthat
apprehension must encompass T3's conduct of thengeheld four
days earlier. Particularly where, as | have inididaabove, significant
matters raised in the s.424A letter had not bedngthe applicant by
T3 at the hearing. | therefore do not accept theiier’'s submission
that the effect of Cameron FM’s order left oped#ba conclusion that
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T3's hearing had complied with obligations of osibie impartiality
which are implicit in s.425.

26. My conclusion of jurisdictional error which is eqghed above does
not require me to choose between some differemcgglgments of the
Federal Court in relation to the power of the Triauto rely upon a
previous Tribunal's conduct of a hearing under 5.48hd upon
evidence given at such a hearing. Until recefitly,position identified
by the present Tribunal had been taken in this Cand was upheld in
the Federal Court (see, for example, my decisior&ZFAS v Minister
for Immigration & Anor(2006) 201 FLR 312 at [16]-[17BEZGNY v
Minister for Immigration & Anoff{2006] FMCA 1142 at [18]-[22], and
SZILQ v Minister for Immigration & Anof2007] FMCA 483 at
[24]-[36]). Emmett J upheld my judgment 8ZGNY(seeSZGNY v
Minister for Immigration & Citizenship [2007] FCA 384).
Greenwood J inSZJXH v Minister for Immigration & Citizenship
[2007] FCA 1691 at [25] saidi regard the legitimacy of recourse by
the Tribunal to the earlier evidence given by tpeedllant to an earlier
Tribunal, as an entirely settled matter”

27. In an appeal from my judgment BZILQ Buchanan J did not doubt
my opinion that a hearing held by the Tribunal a®vusly
constituted could satisfy the requirements of s.4B®wever, he held
that new written evidence given to the Tribunal @bihe appellant’s
conduct in Australia had the effect tHain additional element then
emerged, in respect of which the appellant had leen given an
opportunity to give evidence and present argumanhén oral hearing.
In those circumstances the obligations under s #R%(ere not fully
met” (seeSZILQ v Minister for Immigration & Citizensh[g007] FCA
942 at [32]-[33]). | note that an application lnetMinister for special
leave to appeal to the High Court from this decidias been filed.

28. In an appeal from Scarlett FM’s judgmentNBKM (supra) which was
cited by the present Tribunal, Siopis J acceptat dhprevious hearing
might exhaust the obligations of s.425. Howevee, ddded a
gualification. InNBKM v Minister for Immigration & Citizenship
[2007] FCA 1413, he said:

25 The second but related issue is whether in itlcarastances
of this case, a second hearing was required. ksdoot
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follow that because there is no absolute right tesezond
hearing when a matter is remitted to the Tribunal f
hearing according to the law, that there will nevbe
circumstances when the Tribunal will be requiredirtaite
an applicant to a second hearing, in order to compith
s 425(1). Section 425(1) requires the Tribunalnate an
applicant to appear before a Tribunal to give evide and
present arguments relating to “the issues arisingelation
to the decision under review”.

26 Whether such requirement arises will depend wploat the
“Issues arising in relation to the decision undewiew” are,
at the time the Tribunal makes the second decis|oiting
Minister for Immigration & Multicultural Affairs W\Vang
(2003) 215 CLR 518, Abebe v Commonwealth (1999) 197
CLR 510, and SZBEL v Minister for Immigration &
Multicultural & Indigenous Affairs (2006) 231 ALRZ.

29. These cases do not address the situation wherewahearing is
required, not because a new issue has been raismu dpplicant or by
the Tribunal, but because the previous hearing aadefective or
incomplete satisfaction of the requirements of 5.4% reason of
apprehension of bias. However, they illustrate ithia essential for the
Tribunal, on remitter, to consider whether a newarimg is required
and, where it is not, how to exercise the discretiv appoint a new
hearing. In the present case, as | have foundJtibenal incorrectly
found that a new hearing was not required.

30. Had | found that the appointment of a new heariag discretionary in
this case, then it would have been necessary fdoroensider whether
the Tribunal properly considered relevant circumsés before
deciding not to invite the applicant to a new hagriincluding the
previous judicial review history of the matter, ait&l exchanges with
the applicant’s solicitor.

31. | was referred to the opinion by Cowdroy JS@AHLM v Minister for
Immigration & Citizenship[2007] FCA 1100 at [34] thatthe
reconstituted Tribunal was required to carry ot #tatutory functions
as if the first hearing had not taken placeThis appears contrary to
the weight of authority in the Federal Court whidmave cited above,
and does not address the reasoning of the Fullt@o&ZEPZ(supra).
Perhaps Cowdroy J meant to refer to “first decisioather than
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“first hearing”. However, in the present case g need to decide
this, nor whether | should decline to follow hisréar’s opinion.

32. For the above reasons, the decision of the Tribomadt be quashed,
and the matter remitted for further consideratiohhis will be the
Tribunal’'s fifth opportunity to comply with its jisdictional
obligations. | urge upon it the need carefullycémsider how it should
proceed in the light of the entire history of judicreview of its
previous proceedings.

| certify that the precedin? thirty-two (32) paragraphs are a true copy of
thereasonsfor judgment of Smith FM

Associate: Lilian Khaw

Date: 14 December 2007
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