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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship (the delegate) to reftesgrant the applicant a Protection (Class
XA) visa under section 65 of tiidigration Act1958 (the Act).

2. The applicant, who claims to be a citizen of Badgkh, arrived in Australia [in]

April 2009 and departed Australia [in] April 2009e subsequently returned to Australia [in]
July 2009. [In] September 2009 he lodged an apbicdor a Protection (Class XA) visa
with the Department of Immigration and Citizens(tlge Department). [In] October 2009 the
delegate refused to grant the applicant a Proteeiga and notified the applicant of the
decision and his review rights by letter postedrensame date.

3. The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations untther Refugees Convention.

4, [In] October 2009 the applicant applied to the RjefiReview Tribunal (the
Tribunal) for review of the delegate’s decision.

5. The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
subsection 411(1)(c) of the Act. The Tribunal finldat the applicant has made a valid
application for review under section 412 of the.Act

RELEVANT LAW

6. Under subsection 65(1) of the Act a visa may batgdhonly if the decision maker is
satisfied that the prescribed criteria for the \isae been satisfied. In general, the relevant
criteria for the grant of a Protection visa arestha force when the visa application was
lodged, in this case 9 September 2009, althougle statutory qualifications enacted since
then may also be relevant.

7. Subsection 36(2) of the Act relevantly provided thariterion for a Protection (Class
XA) visa is that the applicant for the visa is argtizen in Australia to whom the Minister is
satisfied Australia has protection obligations uritie Refugees Convention as amended by
the Refugees Protocol. The ‘Refugees Conventiot*BRefugees Protocol’ are defined to
mean thel951 Convention Relating to the Status of Refugedthel967 Protocol relating

to the Status of Refugeespectively: subsection 5(1) of the Act. Furtheteda for the grant
of a Protection (Class XA) visa are set out in @85 and 866 of Schedule 2 to the
Migration Regulationd994 (the Regulations).

Definition of ‘Refugee’

8. Australia is a party to the Refugees ConventionthedRefugees Protocol and
generally speaking, has protection obligationsdogbte who are refugees as defined in them.
Article 1A(2) of the Convention relevantly definesefugee as any person who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being



outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

9. The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA (1989) 169 CLR 37%pplicant A v MIEA(1997) 190 CLR 225IIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/2003
(2004) 205 ALR 487 andpplicant S v MIMA2004) 217 CLR 387.

10.  Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

11. There are four key elements to the Convention di&fm First, an applicant must be
outside his or her country.

12.  Second, an applicant must fear persecution. Undesextion 91R(1) of the Act
persecution must involve “serious harm* to the aagpit (subsection 91R(1)(b)), and
systematic and discriminatory conduct (subsectiR(2)(c)). The expression “serious harm*
includes, for example, a threat to life or libesignificant physical harassment or ill-
treatment, or significant economic hardship or deof access to basic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s capacity
to subsist: subsection 91R(2) of the Act. The Higlurt has explained that persecution may
be directed against a person as an individual arraember of a group. The persecution must
have an official quality, in the sense that itfgoal, or officially tolerated or uncontrollable
by the authorities of the country of nationalityowkever, the threat of harm need not be the
product of government policy; it may be enough thatgovernment has failed or is unable
to protect the applicant from persecution.

13.  Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutorsvelger the motivation need not be one of
enmity, malignity or other antipathy towards thetwvn on the part of the persecutor.

14.  Third, the persecution which the applicant fearsite for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution eghrsubsection 91R(1)(a) of the Act.

15.  Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a “well-idech fear” of persecution under the
Convention if they have genuine fear founded uptrea chance” of persecution for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A “real chance” is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.



16. In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

17.  Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE
18.  The Tribunal has had regard to the following maleri

T1 - RRT case file 0908436, folio numbered 1-176.
D1 - Departmental file CLF2009/117530, folio nunmdxbd -95.
D2 - Departmental case papers, V0907018, unfolioed.

The Tribunal has also had regard to the materiatned to in the delegate’s decision, and
other material available to it from a range of sewst

The Applicant’s Migration History

19.  In March 2009 and July 2009 the applicant appladlransit visas for Australia
(subclass 771) to allow him to travel through Aak#rto Fiji. Amongst other things, the
following relevant evidence was submitted in suppbthese visa applications:

A study permit to undertake PhD studies at [EdocaBrovider 1] in Suva, Fiji;

Copies of the Bangladeshi income tax certificasssed to the visa applicant [in] August
2004 and [in] November 2004 as a lecturer at [Etloicdrovider 2] in [City A],
Bangladesh,;

Copies of the bank account statements held byiizeapplicant with the Mercantile
Bank Limited in [City A] and HSBC,;

A translated copy of a ‘Licence for Business Affaissued to the visa applicant by the
[City A] City Corporation for the period [date] U008 to [date] June 2009; and

A copy of the applicant’s family composition inditey that his parents, spouse and 5
siblings all reside in Bangladesh (D2).

20. The applicant was last granted a Transit subclasvisa [in] July 2009 and arrived
in Australia [in] July 2009; this visa ceased tovadid [in] July 2009 (T1, f.30).

The Protection Visa Application

21.  According to information provided in the Protectiasa application, the applicant
was born in Moulvibazar (also spelt as ‘Moulvi BAgaBangladesh on [date deleted:
s.431(2)]. In his application the applicant stateat he belongs to the Bengali ethnic group
and that he is a Muslim. He also indicated that masgried in September 2007 in [City A],
but that he had no children. The applicant als@sethe details of his family composition in
his Protection visa application, indicating that parents and 4 siblings live in Bangladesh.
He also advised that his brother, [name deletd®1$2)], resides in Australia (D1, f.8-10).



22.  Similarly, the applicant stated in his Protectiasavapplication that he had lived in
Australia with his brother [in] April 2009, in Fifrom [a date in] April 2009 to [a date in]
May 2009, in [City A], Bangladesh from [a date May 2009 to [a date in] June 2009, in Fiji
from [a date in] June 2009 to [a date in] July 20@%Australia [in] July 2009, and in [City
A], Bangladesh [in] July 2009. In his ‘Personaltitalars for Character Assessment’ (Form
80), dated [in] September 2009, the applicant migid that he had lived in [City A], from
April 1996 to April 2009 (D1, .17 & 21).

23. The applicant also stated that he received 16 yahrsation, and that he had tertiary
gualifications in [Subject A] from [Education Proer 2]. He also indicated that he had been
employed as a lecturer in [Subject A] from Aprild20to June 2007 and, from July 2007, as
an assistant professor of [Subject A] at [EducaRoovider 2] (D1, f.16-17).

24. In his Protection visa application the applicaatexd that he arrived in Australia [in]
July 2009, as the holder of a Bangladeshi passipattwas issued [in] September 2008 and
which was valid until [a date in] September 2018Be Bpplicant also indicated that he had not
had any difficulties in obtaining a travel documenBangladesh and that he legally left
Bangladesh through the Zia International AirporDimaka [in] July 2009 (D1, .13 & 17).

25. In answer to the questidivVhat do you fear may happen to you if you go hadkat
country?” the applicant stated:

| am [sic] fear because of my well founded pros&tion [sic] by the opposition
party Bangladeshi Awami League, who are now ruling.

I am an active member of Bangladeshi NationalistyPsance long [sic]. | was a
member of Jatiotabada Chatra Dal (JCD) when studéein | joined at the BNP, the
main stream of my party in [sic] public forum.

Immediately the current ruling party took over fr@NP, and | became a prime
target of them. As | have a close involvement ingaxty’s activities in both
practically and intellectually.

In March 2009 my home and office has [sic] beertrdged by the member of the
ruling party, | strongly decided to leave Banglddesd got an offer for PhD from
[Education Provider 1], Fiji, so that | may passdé years with study and in the mean
time the ruling party may be out of the government.

| am seriously fear [sic] to back my country. Thig (fFEducation Provider 1])'s PhD
enrolment has been terminated and they cannotgbmoie as the [sic] cancelled my
visa.

(D1, f.15)

26. Inresponse to the questitivho do you think may harm/mistreat you if you go
back?” the applicant stated:

I am really fear to be prosecuted by the rulingypar by the member of that party in
hidden way just because of my political believe][sThe student front of the ruling
party is doing or even using arms without having esmplexity and | may be a
victim of any one of these.

Also fear of imprisonment from the ruling [sic] Wdut having any cause and | will
be a subject of torture and may be killed anddhrs be done unofficially also as



27.

ruling party’s student forums are very strong aatiad control by the government as
well.

(D1, f.15)

In answer to the questidkVhy do you think this will happen to you if you lgack?”

the applicant stated:

28.

Any member of Bangladesh Awami League in [City AJision may cause my life
destroyed [sic]. Because who will destroy me, dadiy, he is supported by the
government, who are ruling now.

[Person B], ex member of [Education Provider 3fstuit forum seems to me very
harmful and his associates are along with him. Befoming to Australia he and his
fellows tried to attack me.

(D1, f.14)

In response to the questitino you think the authorities of that country cancawill

protect you if you go back? If not, why notke applicant stated:

| am practically engaged in BNP politics and gavanynclues of the crime of current
ruling party. Besides, | have been providing ietibal footing to protect our
members, and which boost up our activities in myntry. So as, if | would be
abolished by present government, it will be a gseatess for them.

| have previously tried to stop the current rulpayty from bribery and corruption of
political persons, which made me a prime targets&assinate me.

(D1, f.14)
29. In support of his Protection visa application tpglacant also submitted copies of the
following:

Extracts from his Bangladeshi passport indicatiegiaand entry stamps at Zia
International airport in Dhaka, Bangladesh datafiAipril 2009, [in] May 2009, [in] June
2009, [two dates in] July 2009 as well as entry exitl stamps for Fiji and Australia (D1,
f.26-39 & 53-61);

A signed statement dated [in] September 2009 fi@atiician 1], ex-member of
Parliament, former State Minister to the governnwr@angladesh, and ex-president of
the [District A] of the Bangladeshi Nationalist BegBNP). In particular, [Politician 1],
stated that the applicant comes from his constayes personally known to him and is a
member of the Jatiotabadi Chatra Dal (JCD), a fowganisation for the BNP. He further
stated that the applicant is an active member eadilr of the party in [Education
Provider 2] and due to his political activities gggplicant’s “political rivals belonging to
the present ruling party are trying to oppressfaass him for political reasons” and that
he should take steps to protect himself (D1, f.24y

A letter dated [in] August 2009 from [Education Pder 1] terminating the applicant’s
enrolment for the [Doctorate] program from seme&tef 2009 and requesting that he
make immediate arrangements to return to his hametry. In addition, this letter
indicated that the Fijian immigration authoritiesdhbeen advised regarding this matter
and the cancellation of the applicant’s study pe(bi, f.25).



30. By letter dated [in] September 2009 the applicaas wvited to attend an interview at
the Department [in] October 2009 (D1, f.62).

31. [In] September 2009 the applicant applied throughAustralian Red Cross for
Asylum Seekers Assistance (ASA). In the associapgdication it was stated that the
applicant arrived in Australia [in] July 2009 arehmained in Australia due to serious health
concerns, with the intention of continuing his &hto Fiji However, whilst in Australia, and
due to issues with his PhD supervisor, the applis@mrolment at [Education Provider 1]
was cancelled and he was unable to return to Bdaghadue to his active political
involvement and fears for his safety (D1, f.63-72).

The Primary Decision

32. The applicant was interviewed by the DepartmenjtQiatober 2009 and a copy of the
interview record and audio recording appear ordgpartmental file (D1, f.82-84 and front
cover).

33. [In] October 2009 the delegate refused the Prairatisa application (D1, f.85-92).
In considering the applicant’s claims the delegétted the following:

The applicant claims to be a prominent activighim Bangladesh National Party
(BNP) and therefore a target for political violemmrpetrated by the governing
Awami League. He further claims that his home dffid@were destroyed by
supporters of the current government as a restiisadictivities within the BNP to
expose Government corruption. He claims to havelkearin a PhD course in
[Subject A] at [Education Provider 1] in Fiji butat the placement was withdrawn
following a clash between him and his supervisghatuniversity. He claims he
cannot return to Bangladesh because he would dpetéat for imprisonment, physical
mistreatment and perhaps being killed as a re$hisgolitical activities against the
current Government in support of the BNP.

At Interview, the applicant focussed excessivelgrupis dispute with [Education
Provider 1] and his claim that he has disputed3thgllion deaths that are believed to
have been suffered in Bangladesh as a result dfafig war of independence.
Towards the end of the interview, he indicated tieahad been extremely active in
the BNP in the 2001 elections but that he had aehbnvolved in the 2008 elections
which were held last December and resulted in tvari League forming
government. It is from the youth wing of the leagju@t the applicant has stated in his
original application that he fears physical harm.

Reasons

Country information supports the applicant’s claitmet there was a high level of
political violence in Bangladesh following the Dedger 2008 elections and that this
violence was perpetrated by the student wings tf parties against supporters of
the opposing principal political party. | accepattigiven the applicant is an academic
and presumably his office is on campus, the appiie&@laim that his office was
vandalised by student supporters of the Awami leajam more sceptical of the
applicant’s claim that his house was also targbyetihese students as a result of his
known support for the BNP.

There is no evidence that the applicant’s clain lhes than three million
Bangladeshi’'s were killed in the 1971 war of indegence is sufficient to attract
physical harm. Country information makes it appatkat there are conflicting views



on the death toll even within Bangladesh. | doaumtept that the applicant’s
statements questioning the death toll make hinnggetdor political violence.

The applicant claimed to be prominent in the BNB threrefore a target of the
student wing of the Awami league but at interviéw applicant indicated that while
he had been extensively active in support of th® BIN2001, he played no role in
election campaign for the December 2008 electibas therefore sceptical that he
represents anymore than an immediate target ofecoence in the immediate
aftermath of the election. The fact that the appiiclaims that he had no role in the
recent election mitigates against any likelihocat te would be a target of future
political violence if such violence was to occur.

Country information clearly indicates that whileth was widespread political
violence in January and February 2009, there isdication that this level of

political violence has continued beyond this peridtierefore find that the political
violence feared by the applicant, while indicatbféhe political situation

immediately following the success of the Awami Leagdn the December 2008
elections, is no longer occurring on any significecale and that therefore there is no
reason to believe that the applicant would begetad in the near future if he returns
to Bangladesh. This conclusion is supported byafiicant’s admission that he was
not politically active in the most recent elections

While | accept that the applicant may have beereored for his safety and the
safety of his family in the political violence thatlowed immediately from the
outcome of the 2008 election, | do not acceptshah concerns continue to be well
founded given the absence of country informatiahdating the continuation of
widespread political violence perpetrated by sttdapporters of the Awami league.

(D1, .87 & 89)

34. As aresult, the delegate was not satisfied tleaagiplicant had a well-founded fear of
persecution.

The Review Application

35.  [In] October 2009 the applicant applied to the Tkl for review of the delegate’s
decision. A copy of the primary decision was inéddvith the review application. In his
covering letter dated [in] October 2009 the applicstated that he had no security if he
returned to Bangladesh and that his life was utideat due to “our opposition”. The
applicant also included a copy of the statemergdlph] September 2009 from [Politician 1]
(T1, f.1-16).

36. The matter was constituted to the Presiding MerfibeOctober 2009 (T1, f.31).
The Tribunal’s Hearing Invitation:

37. By letter dated [in] November 2009 the Tribunal terto the applicant advising that it
had considered all the material before it relatmgis application, but it was unable to make
a favourable decision on that information alonec@dingly, the applicant was invited to
appear before the Tribunal [in] December 2009 W@ giral evidence and present arguments
in support of his claims (T1, f.38-42).



The Applicant’s Submissions:

38. [In] December 2009 the Tribunal received a subrars$dated [in] December 2009)
from the applicant (T1, f.164-166). The applicamiaims can be summarised as follows:

The applicant had owned and operated since 2008-@overnmental student
consultancy service centre, known as “[Consultdhcy]

Following the 2008 elections, senior leaders, agcames deleted: s.431(2)], inspired
by the Awami League, motivated their juniors todssrand attack the applicant;

At first, they came to the applicant’s office segkmonetary bribes and the applicant
paid them for personal security. The applicanestéihat although he informed the police
about this incident, the police took did not takg action against the supporters of the
Awami League;

The applicant stated that this routine occurred & ttmes, and on every occasion the
Awami League supporters who came to his office detad more money, which the
applicant refused to pay. The applicant claimed, ihaetaliation, [in] July 2009 Awami
League supporters invaded his office, whilst it wlased, and destroyed all his office
equipment. As a result, the applicant stated thdtdd no alternative other than to close
his office. He also stated that the student winthefAwami League and its supporters
harmed him “physically, mentally, financially anocgally”;

The applicant claimed that he had to leave Banglatbecause he was an active member
of the BNP, being an activist at the age of 16 amadember of Jatiotabada Chatra Dal
since he was a student, and later joining the rmraizxs BNP;

The applicant also claimed that, when the Awamigueacame to power after the 2008
election, he became a prime target because he tladainvolvement in BNP activities,
at a practical and intellectual level,

The applicant stated that he was aware that, iRthemi League won the 2008 election,
his life would be under threat and so he decidddadwee Bangladesh and applied to
undertake a PhD course in [Subject A] for 3 yeafgducation Provider 1], Fiji, by
which time he hoped the Awami League would no lerogein power and it would be
safe for him to return to Bangladesh. However, whisrPhD enrolment and student visa
in Fiji were cancelled, he had no choice but tolgfgr a Protection visa in Australia;

The applicant stated that he and his PhD superwisog experts in [Subject A] and
geography and this became a problem. When he agpmddEducation Provider 1]
regarding this matter, he was told [on a date uhj 2009 that he had to leave Fiji and
that his student visa was cancelled;

The applicant claimed he cannot return to Banglatesause there was high level of
corruption in the Awami League from 1996 to 2004,z a BNP member, he had
distributed hand bills, leaflets, posters and pbiEphic pictures of the activities of the
Awami League indicating the extent to which thegeiged bribes during the period they
were in government from 1996 to 2001;



The applicant also claimed that he made fact sleetss constituency regarding the
misdemeanours of the Awami League and that he gabkc speeches in respect of these
matters;

However, the applicant claimed that despite allatigvities he was engaged in for the
BNP during the 2001 election, this all backfiredemtthe Awami League won the 2008
election; and

As a result, the applicant stated that he feargaisanment by the Awami League and
that he might be subjected to torture and possilisd. Accordingly, the applicant
submitted he was in genuine need of Australiangatain.

39. The following additional information was submittedsupport of the review
application:
0] Odhikar and Other Reports:

A copy of‘Odhikar’s 9-Monthly Human Rights Monitoring Rep0i January - 30
September 2009 he report refers to the fact that despite theeguwent’s declaration of
zero tolerance, 97 people had been killed in jadlidilings by law enforcement agencies
during the preceding 9 months. Of those killedyw&3e allegedly killed due to
“crossfire/encounter/shootout/gunfights” and 10evalteged to have died of torture. In
addition, the report refers to the torturing of BDRRmbers in custody; police attacks
upon a cultural group (Lamppost) protesting agaimstconstruction of the Tipaimukh
dam; the continuation of attacks upon journaligtdice arrests of members of the Hizbut
Tahrir; violence on the India-Bangladeshi bordie working conditions of garment
workers; rape, dowry-related violence, acid attadlegal fatwas and deaths in custody
due to illness. The report refers to the fact thashes between the Awami League and
BNP, or intra party clashes, had resulted in apprately 1285 deaths during the period,
the most notable being during the Upazila electmm&2 January 2009 According to this
report, 36 people were reported killed due to maeconflicts within the Awami League
(T1, f.155-163);

A copy of‘Odhikar’s 9-Month Human Rights Monitoring Report3il October, 2009’
dated 1 November 2009 This report expresses comtéhe fact that a government
minister had stated that the extra judicial kilBr@lso referred to as “cross fire”) taking
place were due to crime not being tackled propéiiys report also refers to the banning
of Hizbut Tahrir; the torture of a journalist iretlcsustody of the Rapid Action Battalion
(RAB); State inflicted persecution of Lamppost men#) the comments of the Law
Minister on the trial of BDR members; the continaatof torture of those in remand;
rape under “political shelter”; the working condiis of garment workers; and the
violence on the India-Bangladeshi border. In additthe report advised that there were
62 instances of Awami League based political vioékeand 10 instances of BNP based
political violence. The Tribunal notes that the laggnt highlighted the fact that Odhikar
had also reported that 28 people were the subfeptta-judicial killings by law
enforcement agencies in October 2009 (T1, f.137:154

A copy of theUnited States Department of State ‘Country Repodtiaman Rights
Practices, Bangladesh 200@8 February 2009) highlighting the role of the RA&xtra
judicial killings and specific incidents allegediwolving the RAB. The Tribunal
observes that the applicant also highlighted ig thport the fact that, under recent



governments the police were generally seen aseictefé and reluctant to investigate the
conduct of those affiliated with the ruling parfg well as the mass arrests that took place
from May 2008 to June 2008. The applicant notetldgally persons could be detained
for 30 days for reasons of national security, bat detainees were often held for longer
periods, as well as the fact that journalists vaéten the subject of abuse. In particular,
the applicant noted that this report referred eoftct that: “The government did not limit
academic freedom or cultural events; however, aiiié® discouraged research on
sensitive religious and political topics” (T1, f-145);

(i) News Reports:

A report dated 8 May 2009 regarding an attack wpgurnalist on 11 April 2009 by men
who claimed to be the supporters of a local Menabé&arliament, and referring to the
fact that individuals linked to armed gangs wetegadly working for local politicians
and had frequently attacked journalists who wrotielas criticising politicians in
Bangladesh The report refers to the fact that bwhAwami League (1996-2001) and
BNP (2001-2006) had failed to stop such attackdsithey were respectively in power
(T1, £.116-117);

An internet report posted on 2 October 200Hoiman Rights Today Bangladesh
regarding protests by Bangladeshi students in Swadainst extra-judicial killings in
alleged “cross fire” in Bangladesh (T1, f.135-136);

An internet report posted 26 July 2009kmman Rights Today Bangladesbgarding
the arrest of 3 RAB personnel who had threatenddlta man in cross fire (T1, f.132-
134);

Two editorials dated 2 and 19 November 2009 froeDthily New Agenewspaper, titled
“Assurance not enough” and “Govt continues to beanial vis-a-vis extrajudicial
killing” in relation to the government’s stance extra-judicial killings and the need for
this to be matched by active investigations to fifigand demonstrably punish the
perpetrators of such killings (T1, f.12-124 & 1281);

Two reports regarding the detention and beatirgyjotirnalist from th&lew Ageand the
fact that a government minister was promising du®a against personnel of the RAB
who had been involved in this incident (T1, f.125¢};

A news article from th®aily New Agedated 18 November 2009, regarding the issue of
extra judicial killings and a request from the Hi@burt for the government to explain
within 48 hours why two brothers had been killedtyy RAB in alleged cross fire, and
why extra judicial killings should not be declai#tdgal (T1, f.118-122);

(i)  Letters of Support:

A copy of the letter dated [in] September 2009 presly submitted to the Tribunal from
[Politician 1] (T1, £.73);

A letter dated [in] November 2009 from [an officédier], of the district BNP in [City A],
stating that the applicant had been participatmipeé BNP for a long time and that it was
their concern that he had become a target of thamdiiieague, which had destroyed his
office and business. In addition, the letter stabed the applicant’'s family are under



(iv)

threat from the Awami League and that the applitacdt been an activist as a student in
the student wing of the party. It also stated beahad actively taken part in the last
election (T1, £.72);

A medical certificate, dated [in] June 2009, thne &pplicant had been treated [in] June
[year not actually specified] because he had bemmaed and that he underwent back
surgery (T1, f.71);

The Applicant's Employment and Business A

A business card identifying the applicant as amstas# professor in the [Subject A]
Department of [Education Provider 2], and that fas wounding director of the
“[Consultancy]” (T1, f.70)

A cancelled blank cheque from the [City A] brandhie Mercantile Bank Limited (T1,
f.70);

A copy of an outline of the “[Consultancy]” datedt@ber 2002 identifying the applicant
as an executive director (T1, f.67-69); and

Email correspondence dated [in] August 2004, [iny8mber 2004, [in] May 2005, [in]
December 2006, [in] November 2007, [in] June 2Qb9,October 2009 and [in]
November 2009 between the Australian High CommissidDhaka and education
agents, including the applicant, regarding the @ssmg of student visa applications and
regulation of overseas education agents (T1, ff6-6

The Tribunal’s Inquiries in relation to the Applitiés Political Claims:

40.

[In] November 2009 the Tribunal sought advice fritna Department of Foreign

Affairs and Trade (DFAT) regarding the applicargtditical membership and activism with
the BNP.

41.

[In] December 2009 the Tribunal received the follogwresponse:

A. Could Post please confirm whether the lettesubmitted by [the applicant] was
issued by the stated BNP office holders and/or whegr the applicant is known to the
[District A] of the BNP.

Post spoke with ex-MP, [Politician 1] over the p¥ene, who confirmed that he had issued
the letter of recommendation for [the applicant].

We also spoke with [Politician 2], ex-MP and Jo@dnvenor, [District A] BNP over the
phone. [Politician 2] contacted the [District A] thie BNP and informed us thidge applicant
was not known to that BNP office

B. Is the applicant known to be a member of the Jattabadi Chatra Dal?

Post spoke with [an officeholder] of the Jatiotab@datra Dal (JCD) from [District A] and
also the [officeholder] of the National Executiver@mittee of the JCD. [The officeholder]
recognised [the applicant] and identified him asnamber of JCD and a student from
[Education Provider 2].



C. Is he also known as an active member and leadef the BNP in [Education Provider
2]?

Post also spoke with [an officeholdeQentral Committee of JCDHe was unable to
recognise the applicant but later got back to pgostonfirm that the applicant was a member
of JCD at [Education Provider 2]

D. If possible, could the post establish the exactature of the relationship between
[Politician 1] and [the applicant]? Are they, in ary way, members of the same family?

[Politician 1] (the referee) advised post that hd the applicant [name] were not members of
the same family but were “distant relatives”.

[Tribunal emphasis

The Tribunal Hearing

42. A hearing was held [in] December 2009 and [nametddl s.431(2)], the applicant,
gave oral evidence. An interpreter in the Bengalguage was engaged to facilitate oral
evidence at the hearing. The applicant’s repretieateepresented him at the Tribunal
hearing. A summary of the evidence at the Tribinegring follows.

The Applicant’s Personal and Visa Application Ditai

43.  The applicant confirmed in his evidence that hisieas [name deleted: s.431(2)] and
that he was born [in] 1979 in Moulvibazar, Bangktuerhe applicant stated that he was
married to his spouse [in] November 2008. The Tndwbserved that, in his Protection visa
application, the applicant had stated that he wasied in September 2007. The applicant
examined his Protection visa and advised the Tabtirat the response at question 14 that he
was married [in] September 2007 was incorrect.

44.  In relation to his family composition, the applitatated that he has a widowed
mother, 2 brothers and 3 sisters. He stated tlsagpgouse, mother and youngest sister had
lived in his home until [a date in] June 2009. Howwe due to circumstances affecting the
applicant, he subsequently relocated his familye @pplicant gave evidence that, at the time
of the Tribunal hearing, his spouse lives with parents in [City A] and that his mother and
youngest sister were living with a friend of hisNtoulvibazar. The applicant also told the
Tribunal that his eldest brother lives in Dhaka &dmployed as a bureaucrat by the
government, whilst his youngest brother is studyim§ydney as an overseas student; his
remaining 2 sisters are married and live in [Cify A

45.  The applicant stated that from 1979 until 1996i\xed in Moulvibazar and that from
1996 until 2009 he lived in [City A]. He told theibunal that [City A] has an approximate
population of more than 2 million, but he did nabkv the size of the population for the
Moulvibazar district. The applicant advised thaity@\] is located approximately [number]
kilometres from Moulvibazar and [number] kilometfesm Dhaka and has a mix of
Muslims, Hindus, and small numbers of Christiang aier religious groups. He also
explained that [City A] is largely comprised of tBengali ethnic group. The applicant
confirmed that he belongs to the Bengali ethniagrand that he is a Muslim. He also
informed the Tribunal that he reads and writes Bé&ngnglish and Arabic and that he
speaks Bengali and English.



46. The applicant informed the Tribunal that he hagined 16 years of education and
that he completed a bachelor degree at [Educatiovider 2] from 1996 to 2000. He gave
evidence that, whilst he was a student there, [&flut Provider 2] had a student body of less
than 5000, whereas now there were more than 1@Q@@nts at this university.

47.  The applicant gave evidence that, after he congletéversity, he undertook 2 years
of monitored activities from 2001 to 2003 that aléml him to obtain the relevant certificate
to register his student consultancy business. Bsat, the applicant stated that he was a
full-time businessman during this particular periblé explained that in April 2004 he
commenced full-time employment at [Education previd] as a lecturer.

48. The applicant informed the Tribunal that teachiragwis occupation and that he was
employed as an [Subject A] lecturer at [Educaticovieler 2] on a full-time basis from April
2004. He stated that after 3 years in this posti@nvas elevated to the position of assistant
professor. The applicant gave evidence that hesabthe university required him to teach
specific courses, prepare student results and @spdroth under and post graduate students,
including at the masters level. He told the Triduhat he had one academic paper published
in 2005, a chapter titled “[chapter and book delete431(2)] from the Department of

[Subject A] at the [Education Provider 3] The apait also gave evidence that he was due to
have another academic paper, [title and journatddl s431(2)].

49.  As regards his working hours at [Education ProvRleas a lecturer, the applicant
stated that there were no fixed hours, but he wpeaed to teach classes etc Sundays
through to Thursdays and, if necessary, to als&worFridays and Saturdays. The applicant
told the Tribunal that after finishing work at theiversity he would then go to his business
office premises, which were off campus, and undétera3 hours work there as well every
day. As a result, the applicant estimated thatrbbably worked an additional 40 hours per
week in his business, which he operated simultasigavith his employment as a lecturer.

Passport and Departure Related Issues:

50. The applicant gave evidence that, notwithstandnegfact that the Caretaker
Government was in power at that time, he had rfecdifies in obtaining a legal and genuine
Bangladeshi passport, which was issued [in] Sepeer2@08. He stated that he sought his
passport at that time because he was looking faffen of a place to undertake higher
studies at the tertiary level and a number of usities required prospective applicants to
provide evidence of their passport. The applictated that this was the first passport issued
to him and that, prior to travelling to AustraliadaFiji in 2009, he had not otherwise
travelled overseas.

51. The applicant stated that when he was given a stymemit to study in Fiji, he was
advised that different airlines would require horhiave a transit visa for Australia He
confirmed that he spent a day in Australia on aditavisa [in] April 2009 and that he was in
Fiji from [a date in] April 2009 to [a date in] M&009 and from [an approximate date in]
June 2009 to [a date in] July 2009. The applicaptaned that he returned to Bangladesh in
May 2009 because his spouse, mother and sistemiecfearful that the visits he had received
from January 2009 to April 2009 from his politicgdponents would continue in his absence.
As a result, they therefore wanted the applicamelocate them within Bangladesh. At that
time they were living in [City A] and the applicar@located his spouse to her parents’ home
in another part of [City A], and his mother andesigo his friend’s home in a rural area in
Moulvibazar district.



52. The applicant stated that he returned to Banglaoedaly 2009 because some of the
employees in his consultancy business had resigneédhe wanted to resolve issues related to
his business. In addition, the applicant gave exaddghat he had experienced problems with
his PhD supervisor in Fiji and he had been tolkave Fiji for a short time, and return at a
later date to see if alternative arrangements cbeldhade for his studies. However, his PhD
enrolment and student permit in Fiji were cancejlepAugust 2009.

53.  The applicant confirmed that he travelled to Austran a Transit subclass 771 visa,
and that he was last granted a transit visa [ily} 2009, which he had organised himself. The
applicant stated that he last departed Bangladegbuly 2009 from the Zia International
Airport in Dhaka under his own name. He stated lieatvas aware that his transit visa
allowed him to remain lawfully in Australia for @pod of only 3 days and that after [a date
in] July 2009 he would in Australia unlawfully. Hewer, the applicant stated that during this
period he was in regular contact with [Educatioovitter 1] in Fiji He stated that, as there
were no Bangladeshi students or residents inuijike Australia, he thought he would be
able to negotiate a new PhD supervisor whilst istalia and that he would then be able to
continue with his journey to Fiji. The applicantvgeevidence that during July 2009
[Education Provider 1] had indicated that they wanepared to consider a change of
supervisor for his PhD studies and [in] August 26@9vas advised that he would be given a
new supervisor, at which time the applicant infodnfieducation Provider 1] that he was in
Australia and needed to arrange his airfare anetlta Fiji. However, [in] August 2009
[Education Provider 1] wrote to the applicant amidimed him that his enrolment and
student permit had been cancelled. The applicatedthat prior to [a date in] August 2009
he had not intended to apply for a Protection wns@ustralia, but when his enrolment in Fiji
was cancelled, he could not return to Bangladedharfelt he had no option other than to
seek protection in Australia. As a result, he latiges application for a Protection visa
application [in] September 2009.

The Applicant’s Knowledge of Bangladeshi Politics:

54.  The applicant gave evidence that after the Caretakgernment came to power in
January 2007 there were a large number of arqeastScularly of BNP leaders, and of
anyone who was suspected of being involved in pbiwa. He told the Tribunal that the
Caretaker Government established an anti-corrugommission for this purpose. The
Tribunal noted that one of the Caretaker Governiagutals was to reform the major
political parties in Bangladesh and it asked thaiaant what reaction there had been to this
proposal within the BNP. The applicant responded shgroup of senior political leaders
within the BNP reached an agreement with the Claeet@overnment, but others refused to
do so because the leader of the BNP, Khaleda Anbt been released from prison. As a
result, the BNP split into a reformist group andoatmnodox group; the leader of the reformist
group was Abdul Mannan Bhuiyan.

55.  The Tribunal asked the applicant who was the joomvenor of the [District A] BNP
office. The applicant responded that, given hioimement in and focus upon his
constituency, the convenor of the [District A] Bfice was not his concern. The Tribunal
repeated its question. The applicant answereddtingtthat [Politician 3] is the BNP
Member of Parliament for, and the Convenor of,[District A]. The Tribunal also asked the
applicant who was the president of the JCD forf{hstrict A]. The applicant replied that in
the past [Politician 4] had occupied this roleddengthy period of time. However, the
applicant stated that, since his departure frongBatesh, he did not know the name of the
current JCD president for this district becausencds regarding this matter had only been



held [in] December 2009. Similarly, the applicatated that he was not sure who the
president of the Central Committee of the JCD aulyewvas, but when he was a student, it
was [Politician 5].

The Applicant’s Political Claims:

56. The applicant stated that he cannot return to Bategh because he fears the student
wing of the Awami League, who had approached hin3-d@noccasions from January 2009 to
April 2009 seeking monetary bribes.

0] The Applicant’s Political Activities as a Studend as BNP Member:

57.  The applicant confirmed that none of his relatigesinvolved in politics in
Bangladesh, but that he had joined the JCD, asdest in 1996, when aged 16 years and
that he then joined the mainstream BNP party asmalmer in 2001.

58. The applicant stated that during the period 19980@1 he was engaged in various
political activities as a member of the JCD. Heestahat every weekend he would go to the
constituency in his local area in an effort to thg ground work for the re-election of the
BNP at the 2001 elections, given that the partylbatdgovernment to the Awami League in
1996. In terms of his political activities durintyg period, the applicant stated that he spoke
to both village Imams and elders regarding thelabpoof the BNP compared with that of
the Awami League. The applicant stated that he raatidiberate decision not to seek to
hold any position as an office bearer within th®Ji&cause he was aware that there was a
risk that some lecturers, who held different pcditiviews and affiliations to his, would under
mark him in his studies.

59. The Tribunal asked the applicant why his view @& tleath toll in the 1972 war of
independence exposed him to a risk of being tatigeyehe Awami League. The applicant
stated that he disputed the official version ofdkath toll for these events and had
undertaken research to support his views. He exgadigihat in 1996, when the Awami

League last came to power, he had commenced aptojthis effect, but the then
government was so sensitive about the death ttlhis seniors at [Education Provider 2], as
well as those of his relatives involved with thef@we Department, suggested that he should
cease his pursuit of this project. The applicaatiest that he had never published his research
paper on this topic and, given its political sawgit, he doubted that it would ever be
published in Bangladesh. The Tribunal asked thdiap if he had ever worked as a
journalist in Bangladesh; he responded that henload

60. The applicant gave evidence that when he joinediié as a member in 2001, he
did not take any steps to take any official offimeause he was aware that, if the Awami
League came to power, then he would not be reciusieemployed, as a university lecturer.
As far as the 2001 elections in Bangladesh werearoed, the applicant explained that the
campaign ran for approximately 3 months and thartethvere 5 constituencies, and therefore
5 BNP candidates, within [District A]. However, Was only involved in campaigning for
one constituency, being his local one, which cosgatiapproximately 56,000 voters. The
applicant stated that this was because he beligneBNP had a talented candidate who,
having failed to be elected in 1996, deserved teleeted in 2001. The applicant stated that
he actively campaigned on behalf of the BNP by arieg and distributing hand bills,
leaflets and posters; this printed material refeteethe corrupt practices of the Awami
League whilst it had been in government duringpeod 1996 to 2001. The applicant told



the Tribunal that he delivered speeches of 20-3tutas duration at more than 100 venues
during the campaign and that the BNP candidat@igoconstituency won the election by
approximately 800 votes.

61. The applicant stated that after the BNP won thetiele in 2001 his involvement with
the BNP consisted of ensuring that relief aid arfchstructure projects such as roads and
bridges were pursued by the local BNP Member olid&aent, [Politician 1], who later
became a Minister in the BNP government. The apptigave evidence that from 2004
onwards his local Member of Parliament was awaf@oWwork and business commitments.
He stated that consequently his involvement in saathical activities for the BNP reduced
to a monthly visit to constituent villages to asst®eir basic needs.

62. The applicant confirmed that elections were helBamgladesh on 28 December
2008. However, he stated that he had not activeatypaigning for the BNP for these
elections due to the fact that his circumstancesdhanged since 2001.

(i) The Alleged Threats issued to the ApplicantsiJanuary 2009:

63. In relation the issue of past harm or persecutio®applicant stated that he started to
experience problems in January 2009 following fleet®n of the Awami League in
December 2008. Specifically, the applicant stalbed, tas a government employee and
lecturer at [Education Provider 2], he did not wisheopardise his employment in the event
that the Awami League was elected to power. Coresgityy he did not officially give public
speeches as he had in the 2001 election campaagineiRhe provided advice and motivation
to informal groups “silently”, but in any event tedd the Tribunal that he felt that his efforts
in this regard had been more effective.

64. The applicant stated that [in] January 2009 hefwsisapproached by a person he
knew as “[Person A]”, a student leader of the Awamague student wing at the [City A]
college and some others he did not recognise. Tihdsaduals informed him that he should
contribute to the particular cause they were pramyadt that time. The applicant stated that
he understood this to be polite language for agbaid handed over 50,000 Bangladeshi
Taka. The applicant told the Tribunal that he wassequently approached on 2 further
occasions by individuals who said they were therbehalf of [names deleted: s.431(2)]. He
gave evidence that the second occasion was [inuBep2009 and that he, again, handed
over 50,000 Taka. The applicant stated the thigt@grh for a bribe took place [in] April
2009, at which time he handed over 40,000 Taka.appdicant told the Tribunal that these
members of the student wing of the Awami League te& him alone for 2 months.

(i)  The Attacks upon the Applicant and his Prdger

65. The applicant informed the Tribunal that [in] JW@©9 [Person A] and his associates
arrived at the applicant’s business premises ity[&] carrying arms. He said that they
demanded that he pay them 500,000 Taka and thsbg@rovide them with a blank cheque
so that they could access funds from his bank axtashilst he was overseas. The applicant
stated that on this occasion he refused their ddmbecause he had insufficient funds and
due to the fact that realised that the demandtgh&payment of bribes would only continue if
he complied. The applicant stated that he was goital in his refusal. Consequently,
[Person A] and his followers broke a glass on &, a shard of which struck him in the
forehead, leaving a temporary scar. The applicddtthe Tribunal that he was told that all it
would take was one shot to end his life. His pmditopponents then proceeded into his



computer room where they destroyed his largest coengcreen and other office equipment,
including computer and reception desks. In addjtibe applicant stated that a revolver was
placed on the table and he was told that, as hedfiased to pay the bribe, he would pay with
his life. The applicant stated that his attackefsdbout 3.30pm. He gave evidence that, those
of his staff who had remained with him expresseur tboncern that, if these kinds of attacks
continued, they would not be able to remain workingis student consultancy business. The
applicant stated that he was haunted by this amsitunable to sleep at night because, as a
university lecturer, he had never been treatednygrme in this manner, yet his life and
livelihood had now been threatened.

66. The applicant informed the Tribunal that on thédwing day, [in] June 2009, he and
his staff began to receive a number of unidentifeddphone calls threatening them. As the
applicant's employees had become fearful, the epplitold them not to answer these calls
and that he would take them. Later that day, nedu¢ation Provider 2], the applicant was
stopped by a person he did not know, but whom kerasd was a tertiary student. This
individual stabbed the applicant in the upper back] the applicant stated that, as this attack
was taking place, he saw [Person A] standing bychvag. The applicant told the Tribunal
that he believed [Person A] had sent this persaitézk him. The applicant gave evidence
that he did not feel safe in [City A] and went tbdka for medical treatment by a private
surgeon. He explained that [in] June 2009, whewé&e® sufficiently recovered from his
surgery, he left Bangladesh for Fiji.

67. The Tribunal observed that the applicant had madgpecific mention of this attack
in his Protection visa application, at his deparitakinterview, or in his submission to the
Tribunal dated [in] December 2009. In particulae Tribunal noted that in this submission
the applicant had stated in a general mannerhkattudent wing of the Awami League and
its supporters had harmed him “physically, mentdihancially and socially” without
providing any specific details.

68. The applicant conceded that he had not includesktbetails in his Protection visa
application, but he claimed that he had not haat afltime to seek advice about how to
properly prepare his Protection visa applicatioa.ddded that the migration agent he had
engaged for this purpose was particularly unhe)@sithe latter kept insisting that the
applicant had not paid him sufficient funds for asgistance beyond a 2-hour initial
consultation. The applicant stated that his formggration agent merely told him to write his
story and, when he suggested preparing a draéinséatt or statutory declaration regarding
his claims, his former migration agent stated thate was no time for this and insisted that
the applicant lodge his application as it was. @guagntly, the applicant stated that his
Protection visa application was disorganised.

69. The Tribunal noted that, whilst the lack of asgisgafrom his migration agent might
have explained the applicant’s failure to mentio® &ssault that occurred [in] June 2009 in
his Protection visa application dated [in] Septen#?9, it did not explain his failure to
mention this event at his departmental interviewaanth later [in] October 2009, by which
time he could have prepared a written statememirdagg this matter. The applicant
responded that when he had sought advice fronohiser migration agent regarding the
conduct of the departmental interview, his mignatgent told him to be co-operative and
frank at his interview, but did not otherwise askis to prepare for the interview. The
Tribunal observed that the fact remained thagénsed odd that the applicant had not
mentioned such a significant recent event to thegage when he was seeking a Protection
visa. The applicant confirmed that he had not damand that his current migration agent



had advised him that had he done so at the timeRtutection visa application might not
have been refused at the primary stage.

70.  The applicant asked the Tribunal to take into antthat he had visited Australia on
a transit visa on 4 occasions in 2009 and, evemlast arrival in Australia in July 2009 he
had hoped to be able to go to Fiji to undertakestudies. The applicant stated that he had
asked [Education Provider 1] to refund his $7000ai fee, but they had refused to do so,
only refunding an amount of $250. The applicantestahat, unlike many applicants for
refugee status, he had earned a reasonable lisiadexturer in Bangladesh and through his
student consultancy business and that unlike masteas students, he was in a position to
fund his own overseas studies. In addition, heHwed that, as a result of studying in Fiji
for 3 years, by the time he was ready to returBangladesh the personal risks he faced in
Bangladesh would have dissipated. As a resultskedathe Tribunal to give due
consideration to these facts in assessing the geness of his claims.

The Tribunal’s Oral Invitation to Comment or Resgda Information:

71. Pursuant to section 424AA of the Act, the Tribuoatlined for the applicant the
information before it that was adverse to his s how it was relevant to the review
application. In particular, the Tribunal noted thowing:

In relation to the applicant’s claims regarding kel of his political involvement with
the BNP in Bangladesh, the Tribunal had receivepdDecember 2009 advice from
DFAT that [Politician 2], an ex-Member of Parliani@md the Joint Convenor of the
[District A] BNP had informed DFAT that the applidavas not known to that BNP
office;

DFAT had also advised the Tribunal that [an offleler] of the National Executive
Committee of the JCD had identified the applicst member of the JCD and a student
from [Education Provider Bj;

In addition, DFAT had also spoken with [an offickder] of the Central Committee of
JCD, and he did not recognise the applicant, aijhde later advised DFAT that the
applicant was a member of JCD at [Education Provi&je

Further, whilst [Politician 1] had informed DFATahhe and the applicant [name deleted:
s.431(2)] were not members of the same family,dtbdiso stated that they were “distant
relatives”.

72.  The Tribunal noted that this information was releva the review because it might
adversely reflect on the credibility of the apptita claims regarding his participation in the
BNP. This was particularly so given that the apglichad not been able to identify various
office holders within the [District A] BNP or JCIn addition, the Tribunal noted that despite
the applicant’s claims to be a BNP activist who lddwe targeted by the Awami League,
office bearers within the BNP did not appear togguse him and, therefore, this detracted
from his claimed political profile. As a resultetiribunal not that this information might
lead to a finding that the applicant did not fagea chance of persecution in the reasonably
foreseeable future if he was required to returBaagladesh.

73.  The Tribunal also invited the applicant to comm@mbn country information before
it which indicated the following:



In the past Bangladeshi politics has been marreal dycle of vindictiveness with
victorious governments, both the Awami League aNdPBregularly abusing the judicial
system by lodging false charges against politipgloments;

TheUnited KingdonOperational Guidance Note: Banglade@hFebruary 2009),
reported that there was little corroborated infarorathat there had been any significant
clashes between supporters of the BNP and Awanguesparties during either the state
of emergency, or following the December 2008 etectf the Awami League to power;

This report also stated that “[w]hilst not alwaydly effective the authorities have
not shown that they are unwilling or unable to oHefficiency of protection from
members of opposing political parties or opposangibns of an applicant’'s own
party” and that “[p]olitical violence in Bangladeghgenerally localised, so
internal relocation will be a viable option in maestses”;

Although there was some violence between membeteohwami league and BNP in
the period immediately following the December 2@0&:tions, the country information
before the Tribunal indicated that the level ofleface was considered by independent
monitors to be relatively mild, within the spectraiBangladeshi electoral politics, and
that polling had been relatively free of ballotgigg and other irregularities;

Reports such thenited Kingdom Country of Origin Information Report Bangladesh

(11 August 2009), the008United States Department of State Report on Humgimt&:
Practices for Bangladest25 February 2009) ardnited States Department of State 2009
Report on International Religious Freeddon Bangladesh (26 October 2009) all
reported that the December 2008 elections had dleserved by independent observers
to be well-administered and fair, and largely foée@iolence, resulting in a credible
electoral process that met international standarttsa peaceful transfer of power;

In addition, the country information also indicatédt the current Prime Minister Sheikh
Hasina had resisted the opportunity to embark fvesh round of politically motivated
arrests, in an attempt to convince the countrytaadroader international community
that her government is committed to a stable, deaticcand secular Bangladesh;

There was little in the country information befone Tribunal to indicate that since the
December 2008 elections the Awami League governimahbeen actively targeting
members of the BNP;

In relation to extra judicial killings and the RAB\e Tribunal noted that tt008United
States Department of State Report on Human RighigtiPes for Banglades{25
February 2009) had indicated that the number aflemds involving the RAB had
declined from the previous year;

In addition, even taking into account the countrfprmation the applicant had provided
to the Tribunal regarding extra-judicial killingsere was little to indicate that a person
with the applicant’s limited political profile, whimad not publicly campaigned in 2008
elections and who had never worked as a journalmt)d be actively targeted by the
Awami League and its supporters;

The country information also indicated that the ggonnent had taken steps to address
police corruption; and

Further, country information indicated that therergvhigh levels of corruption in
Bangladesh and that documents, such as politicgt pgembership confirmation letters
and medical certificates, frequently contained imect information. In addition, this



country information indicated that those providsugh documents often feel obligated to
assist fellow Bangladeshis to immigrate to so-chltech countries”.

74.  The Tribunal noted that this information was relgva the review because, taken
together with the applicant’s failure to mentioe #illeged attack that occurred [in] June
2009, the Tribunal might not accept the accuraghefcontents of his reference letter and
his medical certificate. In addition, the Tribumaight not accept that the country information
supports the applicant’s claim that the Awami Leagwuld target him due to his political
opinion. Consequently, this might lead to a findihgt the applicant did not face a real
chance of persecution in the reasonably foresedatiles if required to return to Bangladesh.

75.  As regards the matters upon which the Tribunaldradly invited the applicant to
comment or respond, the applicant stated that hednixe to respond immediately at the
Tribunal hearing.

The Applicant’s Oral Response:

76.  The applicant responded that when he was a st({ielitician 1] was the [office
deleted: s.431(2) of the [District A] — District Hie informed the Tribunal that [Politician 2]
was the convenor of one part of the [District] floe BNP, but [Politician 3] was the

convenor for the other half. The applicant wentmsay that after the 2001 elections
[Politician 3] was the [office deleted: s.431(2fe added that he was not concerned about
what was happening at the district level of the Biause he was focussed on his
constituency. The applicant explained that, untikeers who became involved in politics to
gain an official position, he was not interestetd@oming a BNP office bearer and therefore
he was not concerned with who is and was the peatat the district level.

77. Inrelation to his relationship to [Politician 1he applicant stated that all those with
the [name deleted: s.431(2)] surname had originfated the same place, so they all had
some distant relationship, but [Politician 1] was closely related to him. In addition, the
applicant stated that the Tribunal should give Wwetg the reference from [Politician 1]
because he is senior to both [Politician 2 andtie@in 3] within the BNP. The applicant also
advised that the Tribunal should take into accolkatreference from [the officeholder of the
National Executive Committee of the JCD], dated November 2009, because [the
officeholder] knew him very well.

78.  As regards the country information the Tribunal hef@rred to, the applicant
responded that he had examined the primary decaidrthe country information it referred
to and had not found any statements in respetteoRAB. The applicant stated that his
personal fear was that he would be targeted bgtiient wing of the Awami League and the
RAB if he returned to Bangladesh. The applicartest#hat the reports he had provided from
Odhikarindicated that there had been 125 extra judigitthggs and, whilst the government
claimed to have zero tolerance for such killingsyisters were simultaneously issuing
statements that these deaths were due to cros§$ lieeapplicant stated that the most corrupt
killings had involved the military, yet the perpstors were not being brought to justice. The
applicant stated that although he might not bedsad upon his return at the Dhaka airport
because he was a university lecturer, but hefstiled that he might be attacked by the RAB.

79. The applicant told the Tribunal that his family vezsittered within Bangladesh and it
would save his family if he were allowed to remiairAustralia In addition, he stated that he



did not go to Sydney where his brother was speaifidecause he wished to secure his
personal safety.

The Independent Country Information before the Tribunal

80. In assessing the applicant’s claims against thev@uion grounds, the Tribunal
considered information from external sources reiggrthe situation within Bangladesh.

81. The Tribunal observes that following a census i@12Bangladesh was estimated to
have a population of 129.2 million people, withjpations that this would reach 156.1

million by July 2009. Consequently, given its geagrical size, Bangladesh is considered to
be the most densely populated country in the wdmlterms of its population, 89.6 per cent
of the population is Muslim, 9.3 per cent is HinGW per cent is Buddhist and 0.5 per cent is
Christian or ‘other’ The country is administrativelivided into 6 Divisions, 64 Districts
(zila), 507 sub-districts (Thana or Upazila) andi84, Wards/Unions. There are also over
87,000 villages in Bangladesh. The Moulvibazarrgistomes within the [City A] division

in Bangladesh (See paragraphs 1.02-1.03 and 1.0&2009United Kingdom Home Office
Country of Origin Information RepoBangladeshl1 August 2009).

Major Political Parties in Bangladesh:

82.  Annex B of the2009United Kingdom Home Office Country of Origin Infaton
ReportBangladesi{11 August 2009) provides the following informatigarding the main
political parties in Bangladesh:

Awami League (AL)

Founded 1949. The Awami League spearheaded thefiraependence under
Sheikh Mujibur Rahman and is currently headed Bydaiughter, Sheikh Hasina.
Advocates socialist economy, but with a private@eand a secular state. Has about
1,025,000 members, according to Europa. After 2its/a opposition, the AL
governed Bangladesh between June 1996 and July-280d returned to

government in January 2009. [1c] [40j] [16c] In deneral election of December
2008, the AL won 230 of the 300 ordinary seatsarigment and Sheikh Hasina
again became Prime Minister. [16c]

Bangladesh Nationalist Party (BNP) (Bangladesh Jatatabadi Dal)

Founded in 1978 by a former President, Generalafid,is now led by his widow, ...
Khaleda Zia. [40a] The BNP won 193 of the 300 pankntary seats in the 2001
general election and formed a government in coalitvith Jamaat-e-Islami, the
Jatiya Party and the Islamic Oikkya Jote. [16] Adaag to the Economist
Intelligence Unit Country Profile 2006: “The BNPpesises Bangladesh nationalism
with anti-Indian and pro-Islamic nuances; howetleese nuances have not been
evident in its policymaking since coming to poweiQctober 2001... The BNP, with
close links to business, is committed to fosteangarket economy and liberal
democracy, and encourages private sector-led edorgsowth.” [40a] The term of
office of the BNP-led coalition government ended2@nOctober 2006. [20cf] The
BNP won only 30 seats in the 2008 general ele@mnhformed the official
opposition. [16c]

The Situation in Bangladesh during 2008:



83.  According to a range of sources, Bangladeshi pslitias been marred by a cycle of
vindictiveness since it gained independence withovious governments, both Awami
League and BNP, regularly participating in systeoabuse of the judicial system to initiate
charges against their political foes. The resuitlii@en the lodging of thousands of false
charges in Bangladesh against political foes omidéls of politics. The Tribunal observes
that various reports indicate that at the end oy @08 the Caretaker Government in
Bangladesh had launched a drive resulting in massta, variously described as an anti-
crime drive or as a political crackdown.

84. On 17 July 2008 the DFAT provided the followingarhation to the Tribunal:

A. Please provide an update on the situationrdaggthe detention of BNP
members, in the context of the continuing stateroérgency in Bangladesh.

A number of senior members and law-makers fronBuegladesh Nationalist Party
(BNP) still remain in jail after being arrestedpast of the current broad anti-
corruption drive of the Caretaker Government. Higbfile members include the
former Prime Minister, Begum Khaleda Zia (BNP Chailson), and her two sons,
Tarigue Rahman and Arafat Rahman.

In mid-May, the Dhaka court issued arrest warragenst another twelve senior
BNP members accused in a graft case that incluatetef Finance Minister, M
Saifur Rahman, a senior leader of the pro-reforctida of the BNP; expelled BNP
Secretary General, Abdul Mannan Bhuiyan; and a#iReministers including Amir
Khasru Mahmud Chowdhury, MK Anwar, and M Shamslarts Mr Bhuiyan, Mr
Anwar, and Mr Islam are currently in jail while Nt\ahman and Mr Chowdhury
remain abroad having absconded before they couttetzened.

A fresh round of mass arrests began at the endayf 2008. The timing was
interesting, occurring just after the two major pickl parties (BNP and AL)
threatened to boycott dialogue sessions with thetdker Government unless their
leaders were freed. Open source material suggektgdver 25,000 people were
arrested in a month long period including pettynginals, grassroots leaders and
activists of different political parties includirige BNP, all of whom were alleged to
be involved in criminal activity regardless of thpolitical affiliation.

(DFAT Report 850 — 17 July 2008)  Tribunal emphasis

85. However, research undertaken by the Tribunal indgcthat the roundups or mass
arrests which began on 28 May 2008 occurred dwilgited period, variously reported as
having been between 15 days and 4 weeks. For dgathpUnited Kingdom Home Office’s
Country of Origin Information Report — Bangladeshted 25 September 2008, referred to
the “intensive wave of arrests ... between 28 May B2 June 2008” as follows:

4.39 Anintensive wave of arrests took place betw28 May and 12 June 2008,
when between 18,000 and 25,000 people (based oia mstimates) were arrested by
police and ‘joint forces’ in what the governmensdebed as a drive against
‘miscreants, criminals and those wanted by the.l3lbse arrested included political
leaders and activists (of both major political jesY} at district, sub-district and
municipal level. It is not known how many were sedpsently released. Some human
rights organisations, political parties and medharacterised the arrests as a tactic of
political repression, perhaps arising from the sefwf the major parties to engage in
a dialogue with the Caretaker Government untilrtlegiders were released



(UK Home Office 2008Country of Origin Information Report — Banglade2b
September, Paragraph 4.39).

86.  Similarly, in an article dated 21 August 2008 psbéd on the website of tieian
Legal Resource Centreference is made to “the four-week crackdown stertted on May
28, 2008” According to this report although indivals were arrested en-mass in order to
intimidate, in general they were not detained éord periods and the courts typically
released suspects when there was no evidence atljgns(Sed\sian Legal Resource
Centre “Bangladesh: Prolonged State of Emergency thngagehe judiciary and human
rights defenders’ ability to work”, 21 August 2008)

87.  Correspondingly, theluman Rights Watch World Report 2088untry summary for
Bangladesh (January 2009) refers to the fact thtte second half of 2008 the Caretaker
government released dozens of senior politiciadsbaisinesspersons arrested in the anti-
corruption drive initiated in 2007. In additionjgheport refers to the fact that, although in
June 2008 the security forces detained thousangsas$roots political activists, following
the refusal of the major political parties to papate in a government-initiated dialogue
about the country’s political future until partyalers were released from detention, most of
those arrested were released shortly afterwards.

88.  As aresult, despite numerous criticisms levelletthe previous Caretaker
Government on a range of issues, one area it paissitile vigour was the purging of
obviously false and politically motivated chargés @elatively minor nature so as to reduce
the crippling affect these have had on the Banglaidedicial system. Only major crimes
such as the charges of serious corruption madestdaoth political leaders Zia and Hasina
were pursued under the caretaker regime; both ohwivere subsequently released from
detention to contest the December 2008 elections.

89. For example, the Tribunal notes that the in itstmesent report, thinternational
Crisis Groupstated in its report “Bangladesh: Getting PoliefdRn on Track” (11
December 2009) that:

Ironically it was the military-backed caretaker gavment (CTG) that resuscitated
the UN-sponsored Police Reform Programme (PRP}leduty the last Bangladesh
Nationalist Party (BNP)-led government. During thve-year state of emergency
between January 2007 and December 2008 the mittangped down on
politicisation and temporarily allowed the CTG take progress on a number of
reforms stalled under the previous governmentuatiolg police reform.

(http://www.crisisgroup.org/home/index.cfm?id=642%&l— Accessed 11 January
2010).

The Post- December 2008 Situation:

90. The Tribunal observes that thimited KingdonOperational Guidance Note:
Bangladesh{6 February 2009), specifically reported the fallog regarding the treatment of
political activists following the December 2008 atlens:

3.7 Political activists in fear of members of oppadsg parties



3.7.1 Some applicants may make an asylum or huightsrclaim based on a fear of
ill-treatment by members of opposing political pestor a fear of opposing factions
within their own party.

3.7.2 Treatment.Tensions between the two main political partiee,BNP and the
AL, has continued in recent years and politicalenge during demonstrations and
general strikes has reportedly killed hundredseaigbe in major cities and injured
thousands.

3.7.3 Against the background of serious differermtsieen the BNP and the AL
regarding the general election, political demoniging and civil unrest, on 11
January 2007, President Ahmed declared a statmefgency. Under the Emergency
Power Ordinance 2007 introduced the following gmjitical parties were initially
banned from holding meetings and political rallis®ugh some of these restrictions
were lifted in September 2007. The Emergency P&vdmance remained in force
for the period of the state of emergency, which lifees] by the Caretaker
Government in December 2008.

3.7.4There is little corroborated information on whetl@ashes between members
or supporters of opposing political parties suchtlas BNP and the AL have
continued to any significant degree either durihg state of emergency or since
Sheikh Hasina’'s AL-led alliance was victorioushe general election of December
2008

3.7.5 Sufficiency of protectionThe internal security establishment in Bangladesh
consists primarily of the police and four auxilidoyces: the Bangladesh Rifles, the
Rapid Action Battalion (RAB), the Ansars and thdlage Defence Party. The police
are organised nationally, under the Ministry of Ho#Affairs, and have a mandate to
maintain internal security and law and order. Unéeent governments police were
generally ineffective and reluctant to investigag¢esons affiliated with the ruling
party. After the January 2007 declaration of aestdtemergency, the Caretaker
Government formed a joint task force, composedeo$@nnel from the police, the
RAB, the military, and other security agencies, gade the special new teams
responsibility for enforcing the state of emergency

3.7.6 A Police Reform Programme, designed to agsspolice to improve
performance and professionalism, to ensure eqaitaditess to justice and to be more
responsive to the needs of poor and vulnerablelpecpmmenced in 2005 and then
progressed more rapidly under the Caretaker GovamhrBy April 2008, eleven
model thanas (police stations), designed undepribgramme, had so far opened in
different regions of the country, officers wereeaing training on human rights, on
gender awareness, and on accountabllitigilst not always fully effective the
authorities have not shown that they are unwillimginable to offer sufficiency of
protection from members of opposing political pastor opposing factions of an
applicant’s own party.

3.7.7 Internal relocation The law provides for freedom of movement, and the
Government generally respects this right in pracBolitical violence in Bangladesh
is generally localised, so internal relocation vk a viable option in most cases

3.7.9 Conclusion Whilst protection from governmental sources matybe available
in all casesthose in fear of ill-treatment by members of oppgswolitical parties or
in fear of opposing factions within their own pavtill generally be able to relocate



internally away from the area where they are akri€laims made on this basis are
therefore also likely to be clearly unfoundaa will fall to be certifiedHowever, the
precise nature of political activity and level akolvement of both the applicant and
the opposing party member(s) with any politicaltpashould be investigated in
detail. A grant of asylum or HP would only be agmiate in exceptional cases,
where an individual was able to show that he/simaiaed at risk because of specific
factors relating to his/her particular history, atikernal relocation was not an
option.

[Tribunal emphasis

91. Several reports indicate that the election, andedhiate post-election period, was
marked by violence between supporters of both ittermous Awami League and the BNP,
as the main opposition party, as well as with stideoups associated with the major parties
from mid to late January to late March 2009 (Sé&;, BNP clash in N'ganj: 5 injured’

2009, The Daily Stay 10 Marchhttp://www.thedailystar.net/story.php?nid=79194

Accessed 4 December 2009and 12 January 2010).

92. However, although a number of clashes were recaadddsome deaths occurred as a
result of the violence, the level of violence wassidered by independent monitors to be
relatively mild within the spectrum of Bangladeshectoral politics, with polling relatively

free of ballot-rigging and other irregularities.er'nited States-based election observers, the
National Democratic Institute for International Afffs, stated that:

On December 29, the people of Bangladesh wenetpdhs for the first time since
2001 to elect the members of their national pamiatThroughout the country,
people voted enthusiastically and in large numb@fih a few exceptions, the
elections were well-administered and took placa peaceful environment, resulting
in a credible electoral process that met internaibstandardsA population that has
been governed under an emergency order for thayastears is eager for a return
to elected government...

For the most part, election officials were wellitrad and ensured that the balloting
and counting processes were carried out properhyl that voters were able to cast
their votes secretlyThe delegation also commends the political psirfeesence and
the collegial interactions between the agents ®hto major parties at most polling
sites. Nationwide, turnout was high, with an esteda80 percent turnout...

NDI's pre-election assessment statement expressexkm about the role the
military and security forces play on election d&yior to the elections, the military
had been tasked with providing the BEC assistanttette voter registration
process, specifically for logistical reasons. THe&Bndicated that the military would
not be present at polling stations, but would balakle to respond to specific
incidents.

The pre-election concern regarding military invatvent on election day did not
materialize. Police and other security forces weresent and engaged in
maintaining a calm voting environment at all vidifgolling stations. Observers
reported that security personnel, including theitanl/, behaved professionally and
interfered only when necessary.

(National Demaocratic Institute for Internationalfaifs, 2008, Statement of the NDI
Election Observer Delegation to Bangladesh’s 20@8dmentary Elections, 31
December -http://www.ndi.org/files/Final%20Statement%20-



%202008%20Bangladesh%20Parliamentary%20Electioins.pdcessed 4
December 2009 and 12 January 2010)

[Tribunal emphasis

93. Apart from isolated clashes between the studentpgat certain campuses (including
intra-party factional disputes), there are reldyifew reports of continued violence between
supporters of the major parties having been recosdee the first weeks following the
victory of the Awami League in December 2008.

94. In April 2009, although relatively early in the nadministration, Prime Minister
Sheikh Hasina was viewed as having resisted thertppty to embark on a fresh round of
politically motivated arrests, given that she wasksng to convince the country and the
broader international community that her governniesbmmitted to a stable, democratic
and secular Bangladesh. The notable exceptionheasharging of former Prime Minister
Khaleda Zia’'s son, Arafat “Koko” Rahman, on largele corruption charges. (See Montero,
D. 2009, ‘Bangladesh fights rampant corporate guion’, The Christian Science Monitot
April — http://www.csmonitor.com/2009/0401/p06s15-wosc.htd December 2009 and 12
January 2010).

95. In addition, the Tribunal notes that the most rétémted Kingdom Country of Origin
Information Report on Bangladeg¢hl August 2009), which also cites t@08United States
Department of State Report on Human Rights PrasticeBangladesk25 February 2009),
provided the following report on the post-electgtuation in Bangladesh:

4.03  The United Nations Development Programme (UNeed in a press
release of 11 January 2009: “Bangladesh’s 9thgradntary election is being hailed
as the country’s most transparent, credible, aadgfal election ever.” [108c]

International observer reports

4.18 According to a BBC News article of 30 Decen®@08, the general election
was monitored by some 200,000 observers, inclugjfg0 from abroad. [20ei]

419 The UNDP, in a press release of 11 Januarg,Zdated:

“The High-Level Panel established by UN Secretagn€al Ban Ki-Moon
for the elections consisting of senior UN officialsd election experts said
that the Election Commission had conducted thespalh credibility and
fairness, pointing to the very high voter turnond dhe large participation by
minorities. Over 200,000 national and 500 intewrai election observers
deployed on Election Day returned similar verditits: election was
peaceful, transparent, and credible, setting a tigghocratic standard.”
[108c]

4.20 The Asian Network for Free Elections (ANFRElhich deployed 70
observers around the country, reported that thetiefewas conducted credibly and it
did not believe isolated breaches of the electare affected the overall polling
process. (United News of Bangladesh, 31 Decemt@8)JB9bf] The

Commonwealth Observer Group told a press confertinatehey did not find any
evidence to justify the BNP’s claims of seriouggularities. (UNB, 31 December
2008) [39bg] Similarly, the European Union Electidhservation Mission did not
find evidence of ‘election manipulation’ as allegedthe BNP; they reported that the
general election was free, fair and transparenwveaasiheld in a peaceful atmosphere,
with high turnout. (The Daily Star, 1 January 20[B3dw]



96.

Security during the election

4.21  Serious violence accompanied the 2001 geaksetion; at least 140 people
were killed in feuding between AL and BNP suppatauring the run-up to the
election, voting had to be suspended in severaititoancies owing to violence, and
unrest continued after the results were announéeduding an outburst of serious,
systematic attacks on the minority Hindu commur{Bgection3] The Caretaker
Government stated that it would not permit the storteappen in 2008 and, from 18
December, it tightened security throughout the tgui®n election day over 600,000
police and army personnel were deployed, half efrtlat the 35,000 polling stations.
(BBC News, 17 December 2008) [20eh]

The new Government

4.22  Awami League leader Sheikh Hasina was swoas iRrime Minister on 6
January 2009. (BBC News, 6 January 2009) [20egelecting members of her
cabinet, she overlooked many in the party’s ‘oldrgliin favour of generally
younger, ‘bolder’ appointments — which includedrfaiomen and three members of
ethnic minorities — in an attempt to build what T&ly Star described as “a bold,
new and gender sensitive face of Bangladesh’s gawent”. No members of the new
cabinet had faced corruption charges. (The Dady,Stand 12 January 2009) [38dr]
[38ds]

Post-election violence

4.23 The Dhaka-based human rights NGO, Odhikaedthat — according to
press reports — 62 people were killed and overQy@€re injured in violence between
supporters of various political parties during fingt three months of 2009. [46s]
Most were killed in clashes between supporters/etsi of the Awami League, BNP
and Jamaat-e-Islami and their affiliated studengamisationsand between members
of two opposing factions of Bangladesh Chhatra Leathe student association of
the AL.In most instances the violence involved studendstanok place at several
different universities and colleges throughout¢bantry.(Odhikar) [46s] For
example, clashes between AL and BNP student wmgsaily January at Jahangir
Nagar University, located 30 km from the centr®bbka, spread and led to the
temporary closures of a number of other higher-atio institutions. According to
the Economist Intelligence Unit, “The violence Jahangir Nagar University] was
sparked by an attempt by some students to ‘estatdistrol’ over certain
dormitories.” (EIU, February 2009) [40r]

4.24 During January and February 2009, there were repat Awami League
supporters attacking the houses of BNP and Jamdsiaei supporters and
vandalising their property(Odhikar) [46u] [46V]

[Tribunal emphasis

The Tribunal further notes that the most redénited States Department of State

2009 Report on International Religious FreedfamBangladesh (26 October 2009) reports
the following in respect of the December 2008 ébexst

On December 29, 2008, the Awami League (AL), amanddy secular party that
enjoys broad support from religious minorities, wamwer in the first parliamentary
elections since 200These elections were largely free of the violenmz a
intimidation against religious minorities that hataracterized earlier one3he
new Government appointed members of minority conitiagto several senior
leadership positions...



...the Awami League (AL), led by Sheikh Hasina Wazedn 230 of 299
parliamentary seats glections that international and domestic obsengenssidered
generally free and fair. The elections and the péaldransfer of power that followed
ended two years of rule by an unelected Caretakeefdment.

[Tribunal emphasis

97.  The Tribunal notes that theternational Crisis Groughas reported the following in
respect of Bangladesh:

In the aftermath of the democratic transition, ffwditical parties face the ongoing
challenge of making parliament work. This requipesh main parties to seek
accommodation with each other and the arfitye army wants to limit civilian
oversight as a safeguard against political interfee; particularly regarding the
army’s access to lucrative UN peacekeeping operstid/idespread corruption,
which worsened during the CTG's tenure, remainssue. The founding families
continue to dominate the Awami League and the BhtPiastitutionalising
democracy both within and outside their structuessains an uphill task.

Bangladesh is also faced with several challengasstiould transcend partisan
politics such as weak judicial and law enforcenagencies, ethnic conflict, poor
relations with regional neighbours, poverty, ildey and low development indicators
(particularly for women). Militant Islamist moventsralso remain an issue, with the
banned Jamaat'ul Mujahideen Bangladesh continairgpicern security officials.
Also no government has yet tackled the culturenpiinity, which would mean
investigating past and present crimes includingsthperpetrated by the security
forces and senior politicians.

Crisis Group reporting on Bangladesh will continoi€over civil-military relations,
attempts to stabilise and institutionalise demogeatd militant Islamist movements.

Our reports on Bangladesh are listed below, stattiith the most recent...
Recent reports & briefings Bangladesh:

Getting Police Reform on Track, Asia Report N°18P December 2009
Bangladesh: Elections and Beyond, Asia Briefing4y°’BL December 2008
Restoring Democracy in Bangladesh, Asia Report 1> 28 April 2008
Bangladesh Today, Asia Report N°121, 23 Octobe6200

(http://www.crisisgroup.org/home/index.cfm?id=445%&H Accessed 12 January
2009).

[Tribunal emphasis

98. The Tribunal observes, that this report does neti§pally refer to wide scale
targeting of BNP party members by the current Baagghi government, the RAB, or other
government agents.

99.  Odhikar's Human Rights Report on Bangladesh 2(I0%anuary 2010) states the
following in respect of the post election violenoeBangladesh:

This Annual Human Rights Report 2009 is a comgitatf information and reports
received by Odhikar from its human rights defendie0 districts; by scanning
reported incidents published in national dailieg] anformation received from



victims and their families. It has been prepareglasising on international
standards for the protection of human rights aeddbnstitution of the People’s
Republic of Bangladesh Apart from analysing thévdis of the recently elected
regimes, the government’s influence on civil antitigal rights have also been
scrutinised.

Post Parliament Election Violence

According to Odhikar’s documentatiohy persons (9 from BNP and 8 from AL)
were reportedly killed and over 500 persons wejaréd in post-election violenda
different places across the country. In most casssjists and supporters of the
Awami League (AL) led Grand Alliance, and the Baish Nationalist Party (BNP)
led Four-Party Alliance were found to be involvedsuch clashes. In many districts,
AL activists attacked the houses and shops of ilie Bnd Bangladesh Jamaat-e-
Islami supporters and vandalised their property.

Vandalising Property

A number of incidents of vandalising property wezeorded during this reporting
period. This included damaging cars, homes andsshon@ a warehouse for storing
jute.In many cases, incidents of rivalry attacks toacpltargeting properties of the
opposition party

Control of Halls of Residence

Ignoring the instructions of the newly elected RriMinister Sheikh Hasinand
concerns made by the university teachers, pro-govent political activists caused
unrest in the educational institutions.

» General students were found vacating halls éfleese to avoid conflict and a
house tutor and a provost faced threats from thie. BC

* In Ziaur Rahman Hall of the University of Dhaka; Reghi University of
Engineering and Technolog8hahjalal University of Science and Technojogy
University of Rajshahi; Jahangirnagar Universitygd dagannath Universitihere
were intra-group clashes in the BCL reported, wHeflha number of injuries.

» A number of casualties were also recorded in jpiraHaji Danesh Science and
Technology University; Netrokona Govt. College;aaigath University’s Residential
Halls; Bangladesh University of Engineering andhiredogy; Khulna Medical
College; Narail Govt. Victoria College; Feni Go@ollege and Dhaka Polytechnic
Institute due to clashes between the BCL and tliza@l Islami Chatra Shibir.

Political Violence

In Bangladesh, political violence between rival gps is a common phenomenon
over establishing supremacy and gaining pawer

According to facts gathered by Odhikartotal of 251 persons have reportedly died
and 15,559 persons have been injured in politioalence in 2009. Most of the
deaths have been due to clashes between follodre &dwami League and BNP or
internal party clashe®uring this period, 38 people were reportedlyedland 6092
were injured due to internal conflicts within thevAmi League while 02 were killed
and 865 injured due to clashes between factiotiseoBNP.

Extra-judicial Killings and Impunity



During the year 2009, 154 people have reportedbnhdlled extra-judicially by law
enforcement agencidsis alleged that of these people, 41 were repitytkilled by
RAB, 75 by police, 25 jointly by the RAB-Police by Army, 2 by Ansar, 1 by Jail
Police and 1 by Forest Guards, 5 were under thedysf BDR and 1 was a coast
guard. Of the 154 killed, 35 were killed while thegre in custody of the law
enforcement agencies.

Identity of victims

The political affiliation of some of the victimsendtra-judicial killings were as
follows: 2 from Awami League, 1 from BNPfrom UPDF24, 6 BDR Jawans,19
from Purbo Banglar Communist Party (JonojuddhdjoB Purbo Banglar
Communist Party, 6 from Purbo Banglar CommunistyP@Red Flag), 11 from
Gono Mukti Fouz, 6 from Biplobi Communist Partyy8rih New Biplobi Communist
Party, 8 from Gono Bahini, 5 from Shorbohara Pattirom Sromojibi Mukti
Andolon,1 from Pahari Chattra Parishad (PCP). Tiwbase killed were students of
the Polytechnic Institute, 2 were villagers, 2 gantworkers, 1 was a Union
Parishod25 Chairman, 2 were young men, 1 was addaditudent, 1 a petty trader, 1
a labourer, 1 a freedom fighter, 1 farmer and bhapkeeper. One person was an
under trial prisoner, one a clearing and forwardiggnt, 38 were alleged criminals,
13 alleged dacoits, 3 were alleged muggers ,1legeal drug dealer, 1 was from the
alleged gangster group ‘Lalchand Bahini’, 1 frora Bahini group, 1 from Panna
Bahini and 3 were from the alleged gangster gré@gngchil Bahini'.

(http://www.odhikar.org/documents/2009/English_reftRR_%202009.pdf
Accessed 12 January 2009)

[Tribunal emphasis

100. The Tribunal further notes that on 20 January 20athan Rights Watch announced
the release of itsluman Rights Watch World Report 20B&e
http://www.hrw.org/en/world-report-2010/news-relea®\ccessed 21 January 2010.) In
respect of Bangladesh the Tribunal notes thatdhewing was reported:

The new government has recommended the withdrawahaoy of the corruption
cases initiated against Awami League supportengelan connection with the
interim government's anti-corruption drive on tlmeunds that the cases were
politically motivated.The similar legal processes initiated against membé the
political opposition are, with few exceptions, éoning.

In July parliament adopted a new Human Rights Casion Act, under which an
independent commission is mandated to investigatations. At this writing the
commission has yet to be constituted.

Elements in the Bangladesh Rifles, the countrydédroguard unit, staged a rebellion
at BDR headquarters in Dhaka, the capital, on Fepr25-26, 2009 In the rebellion
74 people, including 57 commanding officers secdrfdem the army, were killed.
Despite pressure from the armed forces to placsetbospected of involvement in the
rebellion before a court martial, the governmemidisd in accordance with a
recommendation of the Supreme Court to try theowniian courts and under the
BDR ordinance. As of September 2009 about 3,708dyagyuards were detained as a
result of the indiscriminate arrests that follovikd rebellion.

Extrajudicial Killings



On several occasions during 2009 the governmemtipeal that it would end the
grave problem of extrajudicial executions by memlmdrthe security forces. Yet the
Rapid Action Battalion (RAB)-an elite paramilitaiawv enforcement agency-and the
police continued to kill people in what the autkies refer to as "crossfire" killings,
"encounters," and "shootouts" but in fact congithinly disguised extrajudicial
executions. According to the human rights groupikath 109 such killings were
reported in the press between January 1 and OcBdh@009. The killings increased
significantly during the second half of the yearggesting a lack of commitment to
confront the security forces once the governmettiesento office.Alleged members
of outlawed left-wing political parties are partieuly targeted.In echoes of previous
governments' statements that had been heavilgizet by the Awami League while
in opposition, the government claimed that law erdment agencies were only
exercising their right to self defense.

(http://www.hrw.org/en/node/87331Accessed 21 January 2010)
[Tribunal emphasis
Corruption and Document Fraud Issues in Bangladesh:
Corruption

101. In relation to the issue of general corruption enBladesh since the imposition of the
State of Emergency, DFAT Report 723 dated 1 Noverab@7, and referred to above,
advised that the Caretaker Government’s plansitg lreforms’ to the major political

parties resulted in sharp differences among séeamlers of the BNP such that the split into
two factions. In particular, Khaleda Zia sacked dheputy leader, Abdul Mannan Bhuiyan,
for a “conspiracy to split the party” and he suhsagly went on to lead the pro-reformist
group of the party. DFAT also reported thatre had been a marked reduction in the level of
politically-motivated violence, including retaliahi against opponents throughout
Bangladesh, since January 2007 when the Caretakesr@ment came to power. In addition,
DFAT informed the Tribunal that during the StateEmfiergency there had been a
transformation of the political landscape and #srictions on “internal politics” during this
period had led to very limited political activitpa a significant reduction of politically
motivated violence, including retaliation againgponents.

102. The Tribunal notes that tt#©08United States Department of State Report on Human
Rights Practices for Banglade§b5 February 2009) states the following in relatiorthe
issue of corruption in Bangladesh:

Police are organized nationally under the MinistiyHome Affairs (MOHA) and

have a mandate to maintain internal security awdalad orderlUnder recent
governments, police were generally ineffective rahactant to investigate persons
affiliated with the ruling party. After the decldran of a state of emergency, the
government formed the Joint Forces, composed afgyahe RAB, the military, and
other security agencies, and gave the special rams$ responsibility for enforcing
the state of emergency. The DGFI, a military ingelhce agency, assumed the lead in
enforcing the state of emergency by investigatorguption charges and

interrogating suspects

The RAB received human rights training throughlié Development Program; the
UK government; and a local NGO, BSEHRthough the RAB continued to commit



serious human rights violations, the number ofdeaits involving the RAB dropped
from the previous year

The government took steps to address widespreamepmrruption and a severe lack
of training and discipline. The Inspector GenerfiPolice continued to implement a

new strategy, partially funded by international dos for training police, addressing
corruption, and creating a more responsive polmeé

[Tribunal emphasis
Document Fraud:

103. There have been numerous reports over the pasieleegarding the prevalence of
corruption and the presence of a high level ofdtdent documents in Bangladesh. By way
of background, the 1998 report on asylum applicakota Bangladesh by thénited States
Bureau of Democracy, Human Rights and Lastated the following on this matter:

Asylum applicants from all parties submit volumisalocumentation to support their
claims, including in particular outstanding wariafar their arrest if they return to
Bangladesh and other alleged court and police dentsn Arrest warrants are not
generally available to the public, and all suchuspents should be scrutinized
carefully. Many “documented” claims of outstandargest warrants have proved to
be fraudulent. As of December 1997, the Embassyekacthined several hundred
documents submitted by asylum applicants; nonegqa¢ée be genuine.

There has been a particularly active market foriéabed documents to support
asylum applications filed by individuals claiminguse because of their membership
in the Jatiyo Party. lllegal immigration facilitas routinely advise clients to request
political asylum as Jatiyo Party members. Altesedounterfeit newspaper articles
are another less frequent but notable example @frdent fraud.

(US Bureau of Democracy, Human Rights and LaBangladesh: Profile of Asylum
Claims and Country Condition§ebruary 1998)

104. More recently, the Tribunal observes that the noastentUnited Kingdom Country
of Origin Information Report on Banglade€ll August 2009) reports the following in
relation to the weight that can be given to docusi&om Bangladesh:

35.01 The Canadian High Commission in Dhaka, ig 2005, advised the
Canadian IRB as follows, inter alia:

“Many false documents exist; it is relatively easydrify these documents,
but verification takes a long time when it is dongside the capital ... The
content of genuine documents is often question&hkerampant corruption
in various levels of the government weakens tlegiityy and the credibility
of officially issued documents ... It is common falifical party]
membership confirmation letters to be issued tdifaie verification
procedures, even if the information is incorrecWe often hear people
saying that it is normal to provide incorrect infoation for a third party,
because it is considered a duty to help ‘co-natisfiothers’ to immigrate
to a so-called ‘rich’ country ... Genuine medicaltd&rates containing
incorrect information can also be issued Birth certificates are issued
[often years after the person’s birth] upon vedralvritten request, and no
proof of the person’s date of birth, identity oedg required; these



certificates have the same value as the informaiowided by the applicant
... Similarly, it is relatively easy to obtain a ppsd under a false identity.”
[3b]

35.02 British High Commission in Dhaka stated dlofes in a letter of 1
December 2003:

“Forged and fraudulently obtained documents aredigaavailable in
Bangladesh and are frequently submitted in suppioentry clearance
applications.Such documents include forged passports, birtithdend
marriage certificates, bank statements (local anitisB), business plus
employment related documematsd educational certificates. Maintenance of
official records in Bangladesh tends to be haplth2dost records are kept in
hand written logs, with very little in the way ddrmputerised records. There
is no local equivalent of the UK Police Nationalm@auter system. Instead,
records are kept at local police stations with atiamal link. With regard to
birth and death certificates, and marriage andrdescertificates, local
municipal corporations or union councils, and |laegjistrars issue these
respectively. As with police records, there is atianal link up between any
of these records. Most banks have similar poor taaance of accounts, and
most rural branches lack computers or even telegshbdfil1g]

[Tribunal emphasis
FINDINGS AND REASONS
What is the Applicant’s Country of Nationality anig he outside it?

105. The applicant claims to be a national of Bangladegharrived in Australia on a
Bangladeshi passport. The Tribunal accepts thaappécant is a Bangladeshi national and,
for the purposes of the Convention, has therefssessed his claims against Bangladesh as
his country of nationality.

Does the Applicant have a well-founded fear of peeation for a Convention related
reason?

106. The Tribunal observes that the mere fact that aqueclaims fear of persecution for a
particular reason does not establish either, theligeness of the asserted fear or that it is
“well-founded”, or that it is for the reason claithdt remains for the applicant to satisfy the
Tribunal that he satisfies all of the requiredwiamty elements. Although the concept of onus
of proof is not appropriate to administrative inggs and decision-making, the relevant facts
of the individual case will have to be suppliedtbg applicant himself, in as much detail as is
necessary to enable the examiner to establistetbeant facts. A decision-maker is also not
required to make the applicant’s case for him @r Ner is the Tribunal required to accept
uncritically any and all the allegations made byagplicant. MIEA v Guo & Anor(1997)

191 CLR 559 at 596\agalingam v MILGEA1992) 38 FCR 19Frasad v MIEA(1985) 6
FCR 155 at 169).

107. In determining whether an applicant is entitleghtotection in Australia the Tribunal
must first make findings of fact on the claims mesloe has made. This may involve an
assessment of the applicant’s credibility and,aimg so, the Tribunal is aware of the need
and importance of being sensitive to the diffi@dtasylum seekers often face. Accordingly,



the Tribunal notes that the benefit of the douloiudth be given to asylum seekers who are
generally credible, but unable to substantiatefaiheir claims.

108. On the other hand, as stated previously, the Tabismot required to accept
uncritically any or all allegations made by an &oit. In addition, the Tribunal is not
required to have rebutting evidence available befobre it can find that a particular factual
assertion by an applicant has not been establisRedis the Tribunal obliged to accept
claims that are inconsistent with the independeittemce regarding the situation in the
applicant’s country of nationality (S&andhawa v MILGEA1994) 52 FCR 437 at 451, per
Beaumont JSelvadurai v MIEA & Ano(1994) 34 ALD 347 at 348 per Heerey J and
Kopalapillai v MIMA (1998) 86 FCR 547). However, if the Tribunal makasadverse
finding in relation to a material claim made byapplicant, but is unable to make that
finding with confidence, it must proceed to asghassclaim on the basis that the claim might
possibly be true (SedIMA v Rajalingam(1999) 93 FCR 220).

109. In relation to whether the applicant is entitlegtotection in Australia as a refugee
the Tribunal notes that the Convention requires dh@fugee must have a well-founded fear
of persecution for a Convention reason, namelyrdasons oface, religion, nationality,
membership of a particular social group or politicginion.

110. The Tribunal accepts that the applicant is of Bé&reghnicity, that he was born in
Moulvibazar, Bangladesh [in] 1979 and that he Muslim. Similarly, the Tribunal accepts
that applicant is from Moulvibazar, and that hetiithere from 1979 until 1996 and that he
lived in [City A] from April 1996 to April 2009. Tl Tribunal also accepts that since April
2009 the applicant’s movements have been as follows

[in] April 2009 Australia {th his brother)
[a date in] April 2009 to [a date in] May 2009 Fiji

[a date in] May 2009 to [a date in] June 2009 [City A], Bangladesh

[a date in] June 2009 to [a date in] July 2009 Fiji

[in] July 2009 Australia
[in] July 2009 City A], Bangladesh
[a date in] July 2009 - present Ausétrali

111. In addition, the Tribunal accepts that the applicaarried his spouse [in] November
2008. The Tribunal also accepts that the applisgathily composition consists of his
spouse, widowed mother, 2 brothers and 3 sistetshat his spouse lives with her parents in
[City A], that his mother and youngest sister lwigh a friend in Moulvibazar, that his eldest
brother is a bureaucrat who lives in Dhaka, that Ris sisters are married and live in [City
A] and that he has a brother living in Sydney.

112. The Tribunal also accepts that the applicant cotaegla bachelor degree at
[Education Provider 2] from 1996 to 2000 and thatf 2001 to 2003 he engaged in
monitored activities that subsequently allowed bamegister his student consultancy
business. Accordingly, the Tribunal also accepas tie applicant was a full-time
businessman during this particular period. Thedmd further accepts that in April 2004 the
applicant commenced full-time employment as an j&uilA] lecturer at the public

[Education Provider 2]. The Tribunal also accepts &fter 3 years the applicant was
elevated to the position of assistant professorelation to his academic papers, the Tribunal



accepts that the applicant has had one academae pablished in 2005, consisting of a
chapter in the book “[chapter and book deleted1&2)3. The Tribunal also accepts that the
applicant has prepared another academic papdle ‘gmnd journal deleted: s431(2)].

113. The applicant has not made any claims that he feasecution on the basis of his
race, religion or nationality. However, the apptithas claimed that he is a long-standing
BNP supporter and activist who has received thrieaits supporters of the Awami League.
Accordingly, the applicant claims that he fearsspeution in Bangladesh on the basis of his
actual political opinion. The applicant has subedltthat, as a known BNP supporter and
activist, there is a risk that he will be subjectedhe political violence that characterises
Bangladeshi politics and that this constitutesoseriharm as defined by section 91R of the
Act.

114. The Tribunal observes that the independent countoymation before it confirms

that politically motivated violence has occurreBiangladesh and that there have been
human rights abuses reported as a result of tgettag of some of these groups within
Bangladesh As a result, the potential for politialence to erupt in the future remains.
However, whilst the Tribunal does not wish to dirsinthe seriousness of the human rights
abuses that may be taking place in Bangladestexiséence of such human rights violations
does not, of itself, mean that the applicant isfagee as defined under the Refugees
Convention (as amended by the Refugees Protodul.i§ dependent upon an assessment of
the applicant’s claims, which are discussed below:

The Applicant’s Political Opinion:
(@) The Independent Country Information:

115. In assessing the applicant’s claims of past petgetas a former student member of
the JCD, and as an active member and supportee@NP in Bangladesh, an whether there
is a real chance that he would be persecutedhetogasonably foreseeable future on the
basis of his political opinion, the Tribunal hasllragard to the written and oral evidence he
has provided on this matter and the specific inddpet country information before it.

116. The applicant has submitted that since the electidhe Awami League to power in
December 2009, there is a heightened risk of ttisiwing for members of the BNP. In
particular, he alleges that this government andupgporters, including members of its
student wing and the RAB, target those who are@dti the BNP.

117. The Tribunal acknowledges that there is independemttry information before it
indicates that Bangladeshi politics has been mdyeal cycle of political vindictiveness
regardless of who is in power, be it either of tagor political parties (the Awami League or
BNP) or the Caretaker Government that came to powdanuary 2007. Indeed, in respect of
the latter reports such as @07 United States Department of State Country Repo

Human Rights Practices — Banglade#ie2008 United Kingdom Home Offi€ountry of
Origin report (25 September 2008), tHaman Rights Watch World Report 20&@8untry
summary for Bangladesh (January 2009), advice ID6AT and newspaper reports confirm
that, during the State of Emergency from Januafy2til the general election in December
2008, thousands were detained by the authoriti@angladesh, by the police and RAB. In
particular, reports from DFAT, the Asian Legal Res® Centre and Human Rights Watch
before the Tribunal confirm that, as a part of@@etaker Government’s anti-corruption
drive, there was an intense round of mass arrests fMay 2008 — June 2008. Many of those



arrested at this time were associated with thenagr political parties in Bangladesh, the
BNP and Awami League, and included grassroots tsaated activists. Similarly, the
Tribunal has taken into account the fact that tlaeeevarious reports referring to clashes
between supporters of the Awami League and the 8iNge the December 2008 elections.

118. On the other hand, the Tribunal also notes thatthmtry information before it also
indicates that during the State of Emergency thex® a shift in the internal political
landscape in Bangladesh. In particular, in Noven20€7 DFAT advised that there had been
a marked reduction in the level of politically matied violence since January 2007 when the
Caretaker Government was sworn in. It also indat#tat the emphasis was on identifying
corruption by senior members from the major pditjgarties. Correspondingly, t2e07

United States Department of State Country RepoHwman Rights Practices — Bangladesh
emphasized the fact that the authorities were priylf@cused on high-level officials
suspected of corruption and that a number of rapgoilitical officials were arrested and
prosecuted on this basis.

119. Although thousands were arrested during the peviag 2008 — June 2008, reports
from theUnited Kingdom Home OfficeGountry of Origin Information Report —
Bangladeshdated 25 September 2008, the Asian Legal Res@enée (21 August 2008)
andHuman Rights Watch World Report 2088untry summary for Bangladesh (January
2009), observed that the crackdown was generafigidered to be short-lived, being over a
period of approximately four weeks. In particulagst of those arrested were not detained
for long periods and in many cases the courts sekbguspects when there was no evidence
against them. Thluman Rights Watch World Report 2688untry summary for Bangladesh
(January 2009) notes that in the second half 08208 government released dozens of
senior politicians and business persons arrestedgdtine anti-corruption drives that began in
2007. It also reported that the number of killinigereased in 2007, and declined in early
2008. The Tribunal notes that in its most recepbre(11 December 2009) the International
Crisis Group gives some credit to the CaretakereBuwent for the progress it achieved in
implementing reform that had stalled under the joevBNP government and in the area of
police reform.

120. The Tribunal notes that the general tenor of thentny information before it tends to
emphasize that, in the recent past, the politargldting of individuals in Bangladesh has
been at the senior levels of the major politicatipa. This appears to have been due to the
fact that this is where the scope for potentiatwation was the greatest, rather than targeting
the ordinary members, or supporters, of eithehefrhajor political parties in Bangladesh In
addition, when lower-level political party suppogt®r members were caught up in the mass
arrests during the State of Emergency, they wéeased fairly quickly by the Bangladeshi
authorities. In particular, thenited KingdonOperational Guidance Note: Bangladeh
February 2009) specifically stated that it was intgmat to examine the nature of an
individual’s political activity and level of invoBment in assessing an applicant’s claims to
be at risk in Bangladesh due to their politicalniqn.

121. The Tribunal further observes that the DecembeB20@ctions were generally
considered to have been conducted in a transpanentredible manner: see the report from
the National Democratic Institute for International Afifs (31 December 2008), thénited
KingdomOperational Guidance Note: BangladehFebruary 2009) and thénited

Kingdom Country of Origin Information Report on Bgadesh(11 August 2009). In terms of
the situation in Bangladesh since these electibiesevidence confirms that political violence
remains a feature of the Bangladeshi political scaamd that important challenges remain as



far as the institutionalisation of democracy witBangladesh (See
http://www.crisisgroup.org/home/index.cfm?id=4457&). For example, Odhikar, a
recognised human rights non-government organisati@angladesh, reported in itgiman
Rights Report on Bangladesh 20@9January 2010) that 17 individuals (9 from thieMBand
8 from the Awami League) were reportedly killedfiwover 500 being injured, in post-
election violence.

122. On the other hand, the Tribunal also notes thattheed KingdomOperational
Guidance Note: Bangladegh February 2009) reported that there was littlhe way of
corroborated information to indicate whether clasbetween the supporters of the BNP and
Awami League had continued to any significant deghering either the State of Emergency,
or since the election of the Awami League to poimddecember 2009. In addition, this
report stated that political violence was generlabalised and internal relocation was a
viable option for those who feared ill-treatmentrbgmbers of opposing political parties. The
most recent report before the Tribunal addressiegd issues is Odhikatftuman Rights
Report on Bangladesh 20Q® January 2010), which reports that politicalernce between
rival political groups continues to occur in Bardgah. It reported that approximately 15,559
individuals were injured and 251 were reportedekilin political violence due to clashes
between followers of the Awami League and BNP Odhadso reported that 154 people
were reportedly killed during extra-judicial kilps by law enforcement agencies, but that
only oneof the victims was identified as being from theBBN'he Tribunal gives this matter
some weight, given the applicant’s reliance upatie¥amonthly reports from Odhikar.

123. In addition, the Tribunal further notes that theman Rights Watch World Report
2010refers to the fact that the current Awami Leagoeegnment continued to recommend
the withdrawal of many corruption cases againsiombt Awami League supporters, but also
its political opponents during 2009. The Tribunashiaken into account that this particular
report also refers to an increase in extra-judiiléihgs in the second half of 2009, involving
the targeting of alleged members of outlawed laftgapolitical parties. However, the
evidence before the Tribunal is that the BNP is maited to a market economy and liberal
democracy and currently holds approximately 30ssiathe Bangladeshi parliament, none of
which suggest that it is an outlawed left-wing podil party. In addition, in respect of its
comment on extra-judicial killings, the Tribunasalnotes that thuman Rights Watch
World Report 201@pecifically relies upon reports from Odhikar netgag these matters and
therefore the Tribunal considers that this aspktiteeHuman Rights Watch World Report
2010needs to be considered against the backgrounthaif mas been specifically reported in
Odhikar'sHuman Rights Report on Bangladesh 2Q009anuary 2010).

124. The Tribunal does not seek to suggest that pditicdence has been completely
eliminated at the time of its decision in Banglddess stated previously, nor does the
Tribunal wish to diminish the seriousness of angnhn rights abuses that may be taking
place in Bangladesh However, the Tribunal notesttteacountry information indicates that
following the introduction of the State of Emerggmt January 2007, there was a reduction
in politically motivated violence in Bangladesh ahdt since the December 2008 elections,
and that the current government appears to begajenuine steps to address issues of
corruption and to work towards a stable, demociaiet secular Bangladesh. In considering
the evidence before it the Tribunal is mindful teé fact that Bangladesh’s population was
estimated to reach 156.1 million by July 2009 drat it is considered to be the most densely
populated country in the world. As a result, théilinal has borne it mind that it is



appropriate to have regard to this context in assgdoth the country information before it
and the applicant’s claims to be a refugee.

125. In addition, the Tribunal has also taken into aetdbe independent country
information regarding the existence of corruptiond ¢ghe prevalence of false documents in
Bangladesh In particular, the Tribunal notes thaté have been various reports from
authoritative sources, including DFAT, tbaited States Bureau of Democracy, Human
Rights and Laborthe British and Canadian High Commissions in Dhakawell as the
United Kingdom Home Office over the period 199@@99 regarding the issue of
guestionable political party membership confirmatietters, and even altered newspaper
articles in Bangladesh. In addition, these repaighklight the fact that it is difficult to verify
such documents because, frequently, the contemsiscbf documents have not been verified
and often contain incorrect information.

126. Finally, the Tribunal observes that it is requitedlischarge its review
responsibilities by assessing the facts and evalaneach case before it in accordance with
the requirements of the Convention and the Actirftaregard to the relevant case law. In
particular, inApplicant NABD of 2002 v MIMIf2005] HCA 29 their Honours Hayne and
Heydon JJ held [at par.158] that:

The question for the Tribunal must alwayswieether the particular applicans
entitled to the visa which is sought. That reqaitensideration of the criteria
prescribed by the Migration Act 1958 (Cth) (“thetAc In most cases coming to the
Tribunal the central question will be, as it washis case, whether the Tribunal is
satisfied that the visa applicant is a non cititewvhom Australia has protection
obligations under the Refugees Convention as andeoyglethe Refugees Protocol.

[Tribunal emphasis

127. As aresult, the Tribunal gives some weight todbentry information before it in
assessing the likelihood that the applicant has babjected to past persecution on the basis
of his political opinion, as well as in considerwfether there is a real chance that this might
be the case in the reasonably foreseeable future.

(b) The Applicant’s overall credibility and persdmmaofile as a member of the BNP

128. In assessing the credibility of the applicant’sraksthe Tribunal has before it the
applicant’s Protection visa application dated fejptember 2009, the material on the
Departmental and Tribunal files, including the agguht’s submission dated [in] December
2009, the applicant’s oral evidence at the Tribunearing [in] December 2009, as well as his
section 424AA response at the hearing. The Tribalsal has the benefit of both the country
information generally available to it, as well hattspecifically provided by the applicant.

129. At the Tribunal hearing the applicant submitted tha Tribunal should take into
account the fact that he had earned a reasonuinig &s a lecturer, and through his student
consultancy business, in Bangladesh and that hermaaposition to fund his own overseas
studies in assessing the genuineness of his clanparticular, the applicant stated that he
had sought to study in Fiji to allow any personsks he faced in Bangladesh to dissipate by
the time he returned to Bangladesh.

130. However, the Tribunal notes that, of itself, thetfénat the applicant could afford to
enrol in PhD studies in Fiji necessarily indicatgtaing about the genuineness of his current



claims to be a refugee. Nor does the Tribunal cmndhat the fact that his course was
cancelled by the Fijian authorities to have any lbearing upon whether the applicant faces a
real chance of persecution in Bangladesh in theorebly foreseeable future for a
Convention related reason.

131. In addition, the Tribunal does not find the applite account of why he overstayed
his transit visa in July 2009 in circumstances e knew he could only lawfully remain in
Australia for 72 hours particularly credible. Thgpcant gave two reasons for why he
overstayed this visa. Firstly, the applicant staked he was hoping he could negotiate a new
PhD supervisor at [Education Provider 1] and hetkelt he could do this better from
Australia, than from Fiji where there are no Badglshi students or residents. Secondly, the
applicant stated that he needed to arrange haraiand travel to Fiji The Tribunal does not
consider either of these explanations to make anges

132. [In] July 2009, when the applicant had effectivelyerstayed his transit visa in
Australia, the applicant’s Fijian student permitsvgill valid, given that this permit was not
cancelled until [a date in] August 2009. As a umsity lecturer who claims to have research
his overseas study options, it is not clear toTthieunal why he would believe he would need
the assistance of Bangladeshi nationals in Auattalassist him to effect a change of PhD
supervisor in his proposed course in Fiji The Tmidlualso notes that it is a requirements for
the grant of a subclass 771 visa that an applitasictoncluded arrangements for travel to a
destination outside Australia and that it is thplgant's intention to remain in Australia no
longer than 72 hours, passing through Australan@ther country. As a result, the
applicant’s airfare and travel to Fiji should prdgdiave been arranged before he arrived in
Australia.

133. Inthe circumstances, the Tribunal does not firedapplicant’s reasons for
overstaying his transit visa in July 2009 overlyguasive. As a result, the Tribunal does not
accept the submission that, because the applieahamanged to unsuccessfully study in Fiji,
and as he had travelled to Australia on a numbesit visas before overstaying the last
transit granted to him, these are somehow indisaibthe genuineness of his claims to be a
refugee.

134. Accordingly, in assessing whether the applicant$a real chance of persecution in
the reasonably foreseeable future on the basis gfdtitical opinion, the Tribunal considers
it more appropriate to have regard to the applis&mowledge of, role in and activities
within the JCD and BNP.

135. The Tribunal notes that there is no requiremenafperson who claims persecution
on the basis of political opinion to necessariltte leader, senior office holder or other
appropriate office holder within the political patie or she claims to belong to in order to
meet the definition of a ‘refugee’ Nor is thereeguirement for a person claiming
persecution on the basis of his or her politicahimm to be fully versed in the history of the
political party they claim to belong to or suppat,to have a current knowledge of every
aspect of the political party they belong to. Oa t¢ither hand, the Tribunal considers that
these factors are relevant matters to be takeragtount in assessing whether an applicant
has well-founded fear of persecution on the basissoor her actual political opinion and
claimed membership of a particular political party.

0] The Applicant’s Political Profile:



136. In this case, the applicant claims to have beescéiie member of the BNP since
joining the student wing of the BNP, the JCD in 898ged 16 years, before joining the main
BNP in 2001. The applicant gave oral evidence afTibunal hearing that he made a
deliberate decision not to seek an office bearsitipa within the JCD whilst a student
because he did not want any such role to potepietipardise his academic progress. In
support of his claim to have been a student memwibigre JCD the applicant has submitted
written statements, dated [in] September 2009 arjdNovember 2009 respectively, from
[Politician 1], ex-Member of Parliament, ex-presitef the [District A] of the BNP, and
former State Minister in previous BNP governmerd fan officeholder of the National
Executive Committee of the JCD] of the BNP.

137. Asregards his political profile, the applicanticlad that as a student member of the
JCD from 1996 to 2001 he engaged in various palitctivities. These included visiting the
constituency in his local area, speaking to villlgams and elders regarding the BNP’s
political ideology, compared with that of the Awah@ague, in order to prepare the ground
work for the re-election of the BNP in 2001. Heoattaimed to have commenced a
politically sensitive project in 1996 disputing tbiicial death toll in the 1972 war of
independence, but he ceased his pursuit of thiswieAwami League was elected to power
in 1996 and on the advice of his seniors at [Edacd®rovider 2] and relatives. At the
Tribunal hearing the applicant confirmed that hd haver published his research paper on
this topic and expressed doubts that it would eegpublished in Bangladesh due to its
political sensitivity.

138. In respect of his membership of the main BNP frd@d@2the applicant stated that he
had not taken any steps to pursue any officiatefiiithin the party because he did not wish
to jeopardise his future employment as a univetsitturer if the Awami League was
returned to government in the 2001 elections. amieant told the Tribunal that the 2001
election campaign ran for 3 months and he was ionlylved in campaigning for his local
constituency, which was one of 5 in [District A] dated that this constituency comprised
56,000 voters and that he actively campaigned bialbef the BNP by preparing and
distributing hand bills, leaflets, misdemeanout fweets, and posters, as well as
photographic evidence, referring to the corruptpcas of the Awami League. The applicant
also claimed to have delivered speeches of 20-8Qtes duration each at more than 100
venues during this particular campaign. Following &lection of the BNP candidate in his
local constituency in the 2001 elections the ajgplicstated that his involvement with the
BNP consisted of ensuring that his elected Memb&adiament, [Politician 1], pursued
relief aid and infrastructure projects for the ddansncy. He stated that from 2004 his
Member of Parliament was aware of the applicantskvand business commitments and
therefore why his involvement in BNP political aties had reduced to monthly visits to
constituent villages to assess their basic needs.

139. The applicant also advised that he did not agticampaign for the BNP in the
December 2008 election campaign because his citamees had changed since 2001. In
particular, he stated that he did not officiallygpublic speeches as he had in the 2001
election campaign, instead he provided advice aoiivation to informal groups “silently”,
which he felt was more effective.

140. The Tribunal observes that apart from the writtiaesnents from [Politician 1] and
[an officeholder of the National Executive Commetiaf the JCD] and the applicant’s oral
evidence, he has not provided the Tribunal with @mgr independent, or documentary,
evidence to support his claim that he commencealiigal sensitive project in 1996



regarding the death toll in the 1972 war of indefgerte, or that anyone within Awami
League, the university, or elsewhere was awareidéiad done so. Nor has he provided
evidence that would substantiate his claims to la@t@ely campaigned on behalf of the

BNP from 1996 to 2001 as a member of the JCD, atrlib was actively campaigning and
making political speeches during the 2001 eleat@mmpaign such that he had acquired a
political profile that might expose him to a rehbace of persecution approximately 8-9
years after he claims to have last actively engagedlitical campaigning for the BNP. In
assessing the applicant’s claims, the Tribunallesn into account that it may not always be
easy for an applicant to substantiate his or reemd with documentary evidence. As a result,
the applicant’s overall credibility becomes impaotteo an assessment of his claims.

141. In this case, the Tribunal observes that ther@aamember of aspects to the evidence
that detract from the credibility of the applicantlaims. For example, notwithstanding the
fact that the applicant is tertiary educated, spéakglish and was employed as an academic
in the past, who has had at least one academic pajfubject A] published, the applicant’s
description of his activities as a member of bb# JCD and BNP from 1996 to 2008 was
quite general in his Protection visa applicationten submission and oral evidence.

142. In considering the applicant’s claims the Tribuhas taken into account the relevant
Tribunal guideline, Guidance on the Assessment of Credililiugust 2008), which
provides, at paragraph 4.3, that:

Members need to be mindful that a person may bmasr nervous due to the
environment of a hearing and the significance efabtcome. A person from a
different social and cultural environment may ejigrere bewilderment and anxiety.
The educational, social and cultural background pérson may affect the manner in
which a person provides his or her evidence anddip¢h of understanding of
particular concepts. A person may have had trawreaieriences or be suffering
from a disorder or illness which may affect hiher ability to give evidence, his or
her memory or ability to observe and recall spe@frents or details. There may also
be mistrust in speaking freely to people in posgiof authority.

143. Accordingly, the Tribunal accepts that the heaand review application process can
be stressful for applicants. Nor does the Tribwxglect the applicant to be versed in
Australian refugee law in terms of the presentatibhis claims. In addition, the Tribunal has
taken into account the concerns the applicant kessed for his family in Bangladesh and
his future, and that he may have been anxious @hewiutcome of his review application.

144. However, the Tribunal does not accept in the cirstamces of this case, and for the
reasons set out in this decision, that this typstreiss necessarily explains the vagueness of
the applicant’s claims and evidence regarding leged past political activities and opinion.
Indeed, it is a little surprising, even taking imtccount his claim that he was poorly advised
by his former migration agent, that an individudhathe applicant’s tertiary qualifications
and employment background, did not have a greafaeaiation of the need to provide some
details regarding his specific political activitigiwen his claim to be a BNP activist, in the
same way that an academic might be expected t@eippr the need to provide evidence that
supports a particular thesis. The Tribunal notasttie applicant appears to have understood
this in terms of providing a medical certificatgyaeding his alleged back wound. He also
submitted his business card and a copy of thenauttir the [“Consultancy”] (dated October
2002) to verify his claims to be an assistant mede at [Education Provider 2] and an
executive director of this institute.



145. The Tribunal reiterates that it accepts that applis may not always be able to
provide documentary evidence to support each aad/espect of their claims. However, the
Tribunal does consider it relevant to take intocatt the general nature of the applicant’s
clams regarding his claimed political activitiescg@ 1996, having regard to his claims to be
an active BNP member at both an intellectual aadtpral level, in assessing the credibility
of his claims.

146. Another aspect of the evidence that detracts ftwrapplicant’s claims relates to the
supporting statements that have been submittedsdsehalf. The Tribunal notes that the
statement from [Politician 1], dated [in] SeptemB@09, confirms that the applicant comes
from [Politician 1]'s constituency and is persogahown to him. However, apart from
stating that the applicant is a member of the J@dan “active member and leader” and that
his “political activities” meant that his politicalvals were “trying to oppress and harass him
for political reasons” this statement, or referermes not provide much specific detail. For
example, it does not detail the nature of the applis political activities within either the
JCD or BNP Nor does it refer to the fact that thpleant claims to have actively
campaigned for [Politician 1] by distributing prot material regarding the Awami League
and by delivering political speeches throughoutabestituency, or that he had embarked
upon a project disputing the accuracy of the nunobeleaths in the 1972 war of
independence. The reference does not state thensefs the applicant not proceeding with
this particular intellectual project or why the &pant’'s views regarding this matter have not
been published. Similarly, [Politician 1]'s refecendoes not discuss what steps the applicant
took to ensure [Politician 1] provided relief aildainfrastructure projects to his constituency,
or the fact that the applicant reduced his politazaivities to monthly village visits after

2004 due to his work and business commitments.eSpandingly, this statement also does
not explain why the applicant did not actively cangm on behalf of the BNP in the 2008, or
what “silent” advice and motivation the applicanbyided to informal groups and how this
was of benefit to the BNP’s 2008 election campakgmther, there is no explanation, beyond
the general statement that the applicant was lianggted due to his political activities,
regarding the reasons for the applicant being tadg@ 2009. The Tribunal further observes
that the applicant gave oral evidence that he basmsought any office in the BNP, which
appears to be at odds with [Politician 1]'s statettlat he was a leader of the party at his
university.

147. Similarly, although the statement from [an officktey of the National Executive
Committee of the JCD] confirms that the applidardn associate professor at [Education
Provider 2] and that he has been participatingpenBNP for a long time, it does not actually
state when the applicant joined the BNP, that he ey leadership role, or what
responsibilities he held or discharged within thetyin [City A]. In addition, whilst the
statement refers to the student wing of the Awae@due destroying the applicant’s personal
business and NGO office and that his family hasilibeeatened, it is somewhat lacking in
specific detail regarding either of these claimse Tribunal notes that this reference states
that the applicant actively took part in the ldstgon, but does not provide any details in
terms of the applicant’s specific activities instihegard. Given that this reference is dated [in]
November 2009, presumably the last election thbeisg referred to is the December 2008
election. This particular claim would therefore appto contradict or overstate the
applicant’s oral evidence that he did not activeynpaign for the BNP in the 2008 elections
because his circumstances had changed and treatthvigies were limited to the provision of
“silent” advice and motivation of others. Alternagly, if the reference was intended to refer
to the applicant’s participation in the 2004 elestcampaign, it does little to support the



applicant’s claims that he has been and remaistve member of the BNP In addition, as
stated previously, the Tribunal has also had retgatde country information before it
regarding the prevalence of corruption and theliaiiity of Bangladeshi documents.

148. Accordingly, having regard to all the evidence Ibefib, including the country
information regarding the questionable nature ofiyrdocuments from Bangladesh,
including such political party membership confirioatletters, the Tribunal gives these
statements of support less weight in its assessofi¢he issues before it.

149. The Tribunal has taken into account that [in] Delbben2009 DFAT advised that two
office bearers within the JCD had identified thelagant as a member of the JCD at
[Education Provider 2]. However, this advice alsded that, notwithstanding the applicant’s
claim that he was an active member of the BNP ifieian 2], an ex-Member of Parliament
and the Joint Convenor of the [District A] BNP, hatlised that the applicant was not
known to that BNP office.

150. In his section 424AA response at the Tribunal mggtine applicant stated that
[Politician 2] was the convenor of one part of fBéstrict A] for the BNP and that his
constituency belonged to the other half, which a@inistered by [Politician 3], who was
also the [office deleted: s.431(2)]. He also sutadithat the Tribunal should give greater
weight to the statement from [Politician 1] becaheas senior to both [Politician 2 and
Politician 3] within the BNP. Whilst the Tribunaht had regard to this explanation, it does
not consider it to be particularly plausible thageason who claims, as does the applicant,
that he is being targeted by the current governnmeBangladesh, and/or its supporters and
agents, for his political opinion and activitieswa not be recognised by the convenor of the
other half of the BNP district to which his conséibcy belongs. Nor does the Tribunal accept
that the advice provided by [Politician 2] on tmatter should be rejected merely because
she might hold a hierarchically lower position witlthe BNP than [Politician 1]

151. In any event, the Tribunal observes that, if iteqate the explanation the applicant has
put forward in response to the advice the Tribuaeéived from DFAT [in] December 2009,
the fact that the applicant was not known to thistfixt A] BNP does little to support his
claim that he has the kind of political profile,aasnember of the BNP and a claimed activist
for this party, that would attract the serious adeeattention of the current Awami League
government and/or its supporters and agents inlBdagh in the reasonably foreseeable
future.

152. As aresult, the Tribunal does not find the appiitsaexplanation for the information
[Politician 2] provided to DFAT to be particulartyedible. Consequently, the Tribunal
prefers the advice it has received from DFAT, gitleat it comes from a relatively
disinterested source, over the applicant’s accourgspect of these matters and the letters of
support from [Politician 1] and [an officeholdertbfe National Executive Committee of the
JCD] This is particularly so, given that the caynbformation before the Tribunal also
indicates that political party membership confiroatletters are often issued in Bangladesh
on the basis of incorrect factual information aadrwot be relied upon.

153. The Tribunal notes that the applicant claimed Heastarted to experience problems

in January 2009. Interestingly, he did not clainméwe been caught up in any of the anti-
corruption drives undertaken by the previous Camt&overnment that resulted in the 2008
mass arrests of many grassroots supporters ofthetBNP and Awami League parties at the
district, sub-district and municipal levels. Thsssio, even though the applicant claims to have



provided intellectual and other practical supportite BNP, to be a businessman, an
academic and a government employee in a statemuemsity. Although this factor is not
finally determinative of itself, the Tribunal codsrs that this evidence also tends to support a
finding that the applicant did not have a high peocds a political activist, member or
supporter of either the BNP or JCD, as claimedyrga 2009. Apart from the election of the
Awami League to government on 28 December 2008 tisdittle in the evidence of the
applicant’s political activities both before andeafthose elections to indicate that he would
have acquired the kind of political profile thatwit attract such adverse attention into the
reasonably foreseeable future.

154. In addition, there are other aspects to the evigl@mthis case that also detract from
the applicant’s claims that his past involvemerthwiCD and BNP would lead to a real
chance of him being targeted by the supporteree@fivami League, or its agents, in the
reasonably foreseeable future. This view is regddrwhen the Tribunal takes into account
the applicant’s knowledge of the BNP.

(i) The Applicant’s Knowledge of the BNP:

155. The Tribunal acknowledges that the applicant detnatezl a reasonable knowledge

of when the Caretaker Government came to poweamgBdesh and the consequences of its
reform agenda for the BNP. On the other hand,tagiary educated man and academic in
Bangladesh, it would be unusual if an individuathase circumstances did not possess some
knowledge of these recent political events in Badgth.

156. However, the Tribunal observes that, despite fasrcto have been involved with the
BNP, or its student wing, the JCD, since 1996, tarttaive provided both intellectual and
practical support to the BNP, there were gapsergjpplicant’s knowledge of this political
party and its organisational structure, particylatithe district level. For example, when
guestioned at the Tribunal hearing about the itlenfithe convenor of [District A], the
applicant initially responded that this was notdosicern because he was focussed upon his
constituency. Indeed, he only identified [Polititid] as the convenor of the [District A]
district 1 after the Tribunal repeated its questimadid not appear to know that [Politician 2]
was the joint convenor of [District A].

157. The Tribunal invited the applicant to comment uplas matter under section 424AA
at the hearing. He responded that, unlike othexs lvdtame involved in politics to gain an
official position, he was not interested in becoginBNP office bearer and therefore was not
concerned with who were the relevant office beaaethe district level. As stated previously,
Tribunal has proceeded on the basis that appli@aataot required to be office bearers, or to
possess a desire to be so, before they can stiesfyonvention definition of a ‘refugee’ The
Tribunal has also had regard to the applicant’samgtion that he did not know the name of
the current JCD president for [District A] becagsencils regarding this matter had only
been held on 8 December 2009. In addition, theuhabhas taken into account the fact that
the applicant was able to identify [Politician 3]the BNP district president and [Politician

1] as his former Member of Parliament and a forManister in the previous BNP
government. On the other hand, the Tribunal alsedes that it would be reasonable to
expect the applicant to be aware of the identithefdistrict BNP president and former
Member of Parliament, who was also a former govemrminister.

158. The Tribunal has considered whether the applicaasponses to its questions at the
Tribunal hearing might have been affected by thesstand anxiety review applicants often



experience in connection with the review applicatmd Tribunal hearing process.
Accordingly, the Tribunal has also had regard ®dhbidance set out in paragraph 4.3 in the
relevant Tribunal guideline Guidance on the Assessment of Credibiiliugust 2008) in
assessing the gaps in the applicant’s political\adge of the BNP at the district level.

159. However, whilst the Tribunal acknowledges thatdpplicant comes from a different
social and cultural background to that which prisviai Australia, he is also a tertiary
educated individual. The Tribunal has taken intooant the possible impact that the alleged
telephone threats, property destruction and pelrsmsault may have had upon the
applicant’s ability to give oral evidence at theblinal hearing, but gives these matters less
weight for the reasons set out below in this deaisThe Tribunal further notes that the
applicant has not provided any medical evidencfiport a claim that he suffers from any
disorder, or ongoing iliness, that might have a#ddis ability to give oral evidence before
the Tribunal. Accordingly, whilst the Tribunal apte that the hearing and review application
process can be stressful for applicants, it doeaceept that, in the circumstances of this
particular case, this type of stress necessaragxs the gaps in the applicant’s knowledge
regarding the BNP in his district. This is partemly so, given the applicant’s claims that he
provided intellectually, practical and moral sugporthe BNP.

160. In addition, the Tribunal is also mindful of thefahat there is no requirement for a
person claiming persecution on the basis of hiseompolitical opinion to know all of those
working at the relevant political branches thattheght come into contact with.
Notwithstanding, the Tribunal does consider theaétans to be relevant considerations in
assessing the applicant’s past claims of persacatid whether there is a real chance of
persecution in the reasonably foreseeable futuee@the applicant’s political opinion.

161. Inthis case, what detracts from the applicangslidility, in terms of his claimed role
and activities within the BNP, is the fact thatdie not appear to know the identity of other
joint convenor of the BNP at the district levelp[#cian 2]. This is particularly so, given the
applicant’s educational background and claims tehmovided active intellectual support to
the BNP. In these circumstances, notwithstandiegftplicant’s claim to have focussed
purely on his constituency, the Tribunal considbet it would not be unreasonable to expect
the applicant to have some knowledge of the idestif both of the district BNP convenors
in [District A]. Consequently, the Tribunal giveiee applicant’s knowledge of [Politician 1]
and [Politician 3]'s respective roles within the Bless weight in its assessment of the
evidence. Further, the Tribunal gives greater weiglhhe applicant’s inability to identify
[Politician 2] as an office bearer within the BNJ#ven his claim to have provided
intellectual, practical and motivational supportiie BNP The Tribunal accepts that this
matter is not, of itself, necessarily decisivehd# issues before it. However, this gap in the
applicant’s knowledge about the political structaféhe BNP at the district level, being the
party he claims to have actively worked for, togetwith his admissions that he wound back
his political activities from 2004, due to his wakd business commitments, and that he did
not actively campaign on behalf of the BNP in tlh@& elections, tends to reinforce the
impression that the applicant has not been aswedah the BNP as he has claimed. It also
supports the view that any involvement the appticaay have had with the BNP at his
university college and/or in his district, was dba level.

162. In the circumstances, the Tribunal does not adteta person, who claims to have
been very active in his political involvement witte BNP in the manner described by the
applicant, would not know, or have an interesthie, identity of the joint convenor of the
BNP for [District A]. This is particularly so givethat this office bearer would be someone



whom it would not be unreasonable to expect thagiplicant might have become aware of
in the general course of his political activitiestwehalf of this political party. Consequently,
taking into account the evidence before it, thddmial does not accept that the any stress or
anxiety the applicant may have been experiencinigeatime of the Tribunal hearing,
adequately explains his lack of knowledge of thattar.

Summation:

163. Accordingly, based on all the evidence beforenitjuding the discussion of the
material set out below, the Tribunal did not fihe applicant to be a particularly credible
witness. Although the Tribunal accepts that thdiagpt may have joined the BNP as a
student when aged approximately 16 years, giveimtansistencies that have been
identified in respect of the applicant’s claimsasding his profile in, and knowledge of the
BNP, the Tribunal does not accept that the applieas as active in the BNP as he has
claimed.

164. The Tribunal does not accept that the applicantlagdsa close involvement in the
BNP’s activities at a practical level. The Tribuiaédo does not accept that the applicant
distributed hand bills, leaflets, posters and pbphic pictures of the Awami League’s
corrupt activities during the period 1996 to 208ither in the lead-up to or during the 2004
election campaign. Correspondingly, the Tribunasioot accept that the applicant made
fact sheets for his constituency regarding the emsghnours committed by the Awami
League. Nor does the Tribunal accept that the egpiidelivered political speeches of 20-30
minutes duration at more than 100 venues durin@@®d election campaign. In addition, the
Tribunal does not accept that the applicant pravidésllectual support to the BNP, be it
during the 2004 or 2008 election campaigns, ongtather time. The Tribunal further does
not accept the applicant’s claim that he did néit@ly give public speeches during the
2008 campaign because he did not wish to jeopahissgniversity employment. Nor does
the Tribunal accept that he provided more effeatampaign support during the 2008
election through the provision of advice and mdtato informal groups “silently” on
behalf of the BNP.

165. As a result, the Tribunal does not accept thaapi@icant is known to be an active
member of the BNP whose past involvement with thEBias given him the kind of political
profile that would attract adverse attention frois olitical opponents in government, its
supporters, agents, or otherwise, as claimed. Tibeifal finds that the applicant was a low-
level member and supporter of the BNP with no paldir political profile.

(b) The Applicant’s Claims of Specific IncidencéPast Persecution in Bangladesh:

166. The applicant has not claimed that he has beewi¢thimn of any attacks in the past by
the RAB or authorities might be categorised loosalycross fire”. However, he has claimed
that he started to experience problems in Janu@0d9,Zollowing the election of the Awami
League to government, from supporters of the Awlagaigue’s student wing. In particular,
the applicant stated that [in] January 2009 he apgsoached by someone known as “[Person
A]”, a student leader of the Awami League studemigywand some others he did not
recognise, who suggested that he should contritbuteeir cause. As the applicant
understood this to be a request for a bribe, himsl¢éhat he handed over 50,000 Bangladeshi
Taka. The applicant claims that he reported thagdent to the police, but that they failed to
take any action against the supporters of the Awarague. The applicant also alleges he
was approached on 2 further occasions by membeéhe atudent wing of the Awami



League, [in] February 2009 and [in]April 2009, dtiah time he handed over 50,000 and
40,000 Taka respectively. He claims that he was ke alone for a period of 2 months.

167. The applicant has alleged that subsequently, {ing 2009, [Person A] and his
associates arrived at his business premises dengahdd,000 Taka and that he had to
provide them with a blank cheque to access furaa fris bank account whilst the applicant
was overseas. The applicant claims he refused ttesands because he did not have
sufficient funds and realised that the demandshfempayment of bribes would only continue
if he complied. The applicant stated that he wasalvm his refusal and was then assaulted
with broken glass, and that his attackers alsaalgst his office equipment and furniture. In
addition, the applicant stated that he was threatevith being shot dead before his attackers
finally left his business premises. Following thaek, the applicant claims that his
employees indicated that they would be unablermare in his employment. The applicant
stated that the incident left him deeply affectaed atressed. He went on to say that on 12
June 2009, the following day, he and his employeggmn to receive unidentified, threatening
telephone calls. The applicant stated that laetrdhy he was physically assaulted, being
stabbed in the upper back and that he observedRbeton A] was watching this assault take
place; he therefore assumed that [Person A] wa®nsgble for organising this attack. The
applicant told the Tribunal that because he didfeeltsafe in [City A] he therefore went to
Dhaka, 300 kilometres away, for medical treatmera Iprivate surgeon. He stated that, when
he had sufficiently recovered from his surgerydbparted Bangladesh for Fiji [in] June
2009.

168. The Tribunal observes that the High Court of Algtreonsidered the issue of what is
meant by the phrase “threat to the person’s lifiberty” in subsection 91R(2)(a) MBAO v
MIMIA [2006] HCA 60. In this case the applicant hadrokd, like the applicant before the
Tribunal, that he had been a member of a polipeaty, but in Sri Lanka, and that he had
attended and organised political rallies. The agpli inVBAO’s casealso claimed that his

life had been threatened by members of an opp@shiical party. He claimed to have
received threatening telephone calls and letterlsave been struck by food and to have been
struck by the rear-view mirror of a passing vane &pplicant i'vBAOalso claimed that his
parents had been threatened and that he had tagbiding because of the threats he
received. Gleeson CJ and Kirby J held [at par 3]:

...A past communication of an intention to harm asparmay, or may not, be some
evidence that there is a likelihood of future haonthe person’s life or liberty, but the
guestion for the decision-maker is whether themueh a likelihood. The decision-
maker is required to consider future persecutian ithvolves serious harm, and one
instance of such serious harm is a threat to lifiédoerty. The decision-maker is to
decide the risk of future harm, not the risk otfiet communications.

169. In support of his claims of past persecution thgliapnt has submitted a blank

cheque from the Mercantile Bank Limited in [City &hd a medical certificate dated [in]
June 2009. In respect of the blank cheque providdide Tribunal, although this particular
document provides an account number, the onlytbrtke applicant’s business appears to be
an ink stamp, applied diagonally to the chequengidfConsultancy] Proprietor”, which

could have been applied at any point in time. Ilditah, even if the Tribunal proceeds on the
basis that this document is evidence of the exitgterf the applicant’s business cheque
account, it does not itself establish that any estgifor political bribes were made to the
applicant or by whom they were made, or when thegewnade. As such, the Tribunal gives
this evidence less weight in its assessment ofkthees before it.



170. Similarly, the Tribunal has had regard to the maldiertificate dated [in] June 2009
from a surgeon based in Dhaka that the applicaeived medical treatment [in] June 2009.
The Tribunal finds the applicant’s claim that heded surgery for a stab wound to his upper
back, which also required a week’s bed rest, tathmlds with his claim that he travelled 300
kilometres to Dhaka for medical treatment, eveimn@kito account his alleged fear for his
personal safety in [City A] The Tribunal finds mplausible that in a city of approximately 2
million people, the applicant would have undertattes journey for medical treatment if his
wound was as serious as he claimed. In additienT thbunal has taken into account that the
United Kingdom Country of Origin Information Report Bangladeskll August 2009)

reports that that medical certificates from Bangkdtare unreliable because genuine medical
certificates, containing incorrect information, daand have been issued in Bangladesh For
these reasons, the Tribunal gives this evidensawesgght in its assessment of the applicant’s
claims.

171. In assessing the applicant’s claims of past pet&geton the basis of his political
opinion and activities the Tribunal notes that ¢hare a number of discrepancies in the
evidence that tend to detract from the overall itigty of the applicant’s claims of past
persecution in Bangladesh. The Tribunal observasstiie applicant did not mention the
bribery incidents in his Protection visa applicatiated [in] September 2009. In addition, the
Tribunal notes that, whilst the applicant did refean attack in his Protection visa
application, he specifically stated that beforeowg to Australia, [Person A] and his
associates had “tried to attack” him; he did ngtlsawas actually assaulted and stabbed. At
the hearing the Tribunal noted that these clainashzal not been raised in the applicant’s
Protection visa application, or at his departmeintairview. The applicant conceded this was
the case at the Tribunal hearing, but responddcthhad not had a lot of time to prepare his
Protection visa application and that his previougration agent had not been particularly
helpful in this regard, or in advising him whatuss to raise at his departmental interview.
The Tribunal further notes that details of his btaf) were not included in the applicant’s
submission to the Tribunal dated [in] December 2009

172. The Tribunal has taken into account the applicajgdanation that he received little
assistance from his former migration agent in resptthe preparation of the applicant’s
Protection visa application and his preparatiortiierdepartmental interview. On the other
hand, it has also had regard to the fact that ppéicant is a tertiary educated academic and
businessman who speaks English. Even after takiogaiccount possible cultural differences
and the fact that it would be unreasonable to exjbecapplicant to have the same familiarity
with Australian refugee law as a registered practédr in this field, the Tribunal does not

find the applicant’s explanation for why he did naise these matters at his departmental
interview, if not in his Protection visa applicatjacredible. The applicant had a month in
which to prepare himself for his departmental wiw after lodging his Protection visa
application, by which time he could have preparaditien statement regarding the incidents
that had occurred to him in Bangladesh and whichdizen rise to his fear of persecution.
Yet, he did not do so. The fact that the appliggve oral evidence at the Tribunal hearing
that his current migration agent had advised hiat fle should have done so, does not
necessarily assist the Tribunal to understanddiisré to refer to these events and, therefore,
articulate the basis for his persecution feargsatiepartmental interview in October 2009, or
when he lodged his review application [in] OctoB809. This is particularly so, given that
the alleged destruction of the applicant’s busimessises and the serious physical assault
upon him that respectively occurred [in] June 2G08ue, were very recent events that it



would be reasonable to expect an educated mams®irapresenting his case for protection,
whether or not he had the benefit of competenigedassistance.

173. Accordingly, the Tribunal gives weight to the appint’s failure to raise these events
prior to the review application and/or the Tribuhahring. As a result, having regard to the
lateness of these claims, the applicant’s educatioackground and the Tribunal’'s earlier
finding regarding his general lack of credibilityet Tribunal does not accept that the
applicant was approached to pay in bribes to mesnifethe student wing of the Awami
League in January, February, April and June 20@®.ddes the Tribunal accept the claim
that after the applicant’s political opponents dal seek bribes from him for a period of 2
months from mid-April 2009. The Tribunal furtheredonot accept that the applicant reported
the first bribery incident to the police, but thia¢y failed to take any action against the
supporters of the Awami League.

174. Similarly, the Tribunal does not accept that soneecaled [Person A] visited the
applicant’s business premises [in] June 2009 demgriat the applicant pay him the sum

of 500,000 Bangladeshi Taka and that he provideitidividual with a blank cheque and
access to his bank account. It follows that thédmal does not accept that these alleged
members of the student wing of the Awami Leaguérdged the applicant’s office

equipment and furniture or threatened to kill hanthat the applicant was struck in the
forehead by a piece of broken glass on this ocnasid that this was the cause of any scar to
his forehead.

175. Correspondingly, having regard to the requiremehtection 91R of the Act and the
decision inVBAO v MIMIA[2006] HCA 60, the Tribunal does not accept thatapplicant

or his employees received threatening telephorie call2 June 2009, or at any other time.
As a result, the Tribunal does not accept the ctas the applicant's employees expressed
concerns about continuing to work for the applicanthat the applicant was haunted by this
visit and unable to sleep at night as a result.

176. In addition, the Tribunal does not accept that Jinhe 2009 the applicant was stopped
by a person he did not know, possible a tertiangestt, near [Education Provider 2] who
stabbed in the upper back whilst [Person A] stoeaklny watching. Nor does the Tribunal
accept the claim that the applicant had to trav@®haka for medical treatment by a private
surgeon for this wound because he feared for hisopeal safety in [City A].

(c) Passport and Departure related issues:

177. The Tribunal observes that, despite the applicadisns that he was, and remains of
adverse interest to the Bangladeshi authoritissability to depart Bangladesh in the manner
that he did on several occasions from April 2009une 2009 undermines the overall
credibility of his claims. In particular, in bothshProtection visa application dated [in]
September 2009 and at the Tribunal hearing thecgmplstated that he did not have any
difficulties in obtaining a passport in Septemb@d& for the purpose of travelling overseas
as a prospective international student. In additioa applicant stated that he departed
Bangladesh from the Zia International Airport indkl under his own name and did not refer
to ever having experienced any difficulties witle tielevant authorities upon his departure or
return. Indeed, the applicant told the Tribundiiathearing that he might not be harassed
upon his return at Dhaka airport because he wasvansity lecturer. However, having

regard to the ease with which the applicant hasudeg and returned to Bangladesh in the



recent past and the country information beforthé, Tribunal does not accept that the
applicant is of interest to the Awami League, ipporters and/or agents.

178. Accordingly, the Tribunal finds that the applicéyas been able to depart and return to
Bangladesh without experiencing any difficultiesnfrthe Bangladeshi authorities, its
supporters or agents notwithstanding the applisasi@imed political opinion and activities.

In addition, having regard to the Tribunal's earfiadings regarding the applicant’s political
profile as a member of the JCD and BNP, the Tribdoas not accept that the applicant was
of any significant interest to the Bangladeshi autles, or their agents, due to his political
opinion and activities at any time when he depaBadgladesh in 2009, despite his claims to
the contrary.

Conclusion:

179. Interms of assessing the applicant’s claims of passecution for his political

opinion in Bangladesh the Tribunal has had regatti¢ inconsistencies in the evidence that
have emerged between the claims the applicanuséb tiis Protection visa application, his
oral evidence and the country information befoeeThibunal. The latter includes the
guestionable nature of many documents from Bangladrich as political party membership
confirmation letters and medical certificates; #uwice from DFAT regarding the lack of the
applicant’s public profile as a political activist the BNP in the relevant district in
Bangladesh in which the applicant claims to hawenhelitically active; and his inability to
identify a relevant office bearer of the BNP frommstdistrict. In addition, the Tribunal has
taken into account the applicant’s failure to attte some of his more serious claims of past
persecution before the Department, despite thehatthese alleged incidents occurred
relatively recently.

180. However, after considering all the evidence andhgisome weight to the
independent country information before it, the Tinkhl does not accept the applicant’s claim
that he was persecuted in the past for his pdlitipaion and activities in Bangladesh. In
particular, the Tribunal finds that the applicarstsra low-level member and supporter of the
JCD and BNP. The Tribunal finds that the appliatidtnot have a political profile at his
university or at the district level in Bangladebhttwould make him known to the general
public. As such, the Tribunal finds that the apgtitdid not have the kind of political profile
that would attract adverse attention from the Awaeague, which is currently in power in
Bangladesh, or from its student wing, its suppstter agents in Bangladesh. Given this
profile, the Tribunal does not accept that the igppt was harassed and persecuted for his
past political activities in Bangladesh. Basedlmreasons and findings set out above, the
Tribunal does not accept that the applicant was vgeted by, or of interest to, the current
Bangladeshi government, its supporters, the autbsrincluding the RAB, or their agents in
the manner claimed by the applicant.

181. As aresult, based on the above discussion ofuiderce and the independent
country information before it, the Tribunal findsat the applicant has not suffered past
persecution, or serious harm, for reasons of Hiigad opinion, or activities, within the JCD
and/or BNP in Bangladesh.

182. The Tribunal has also considered whether the agpliwill suffer persecution in the
reasonably foreseeable future on the basis ofdlisgal opinion, given that he has indicated
that he will continue to be a member of the BNRJ tnbe identified as such, and that he,
therefore, fears persecution if returned to Baregad



183. In assessing this issue he Tribunal has takeraicdount the most recent country
information reports before it, including the Unitécthgdom Home OfficeCountry of Origin
Reports dated 25 September 2008 and 11 August #@®@nited Kingdom Home Office
‘Operational Guidance Note — Bangladedated 6 February 2009, the 2007 and 2008
United States Department of Sta@®untry Report on Human Rights Practices, Bangtde
reports, the reports from ti#esian Legal Resource Cenidated 21 August 2008, tiuman
Rights Watch World Report 2088untry summary for Bangladesh (January 2009), the
reports from the International Crisis Group anduhgous reports from Odhikar, including
its 2009 annual report, as well as the advice fBFAT. The Tribunal notes that these
reports generally do not support the propositia@t thperson with the applicant’s low-level
political profile would face a real chance of pexgen in the future on the basis of their
political opinion. As stated previously, the Trilaliplaces some significance upon the fact
that, despite the applicant’s claims that themeiisk of extra-judicial killing in his case due
to his political opinion, the annual report fromt@khar dated 1 January 2010 that only one
victim of an extra-judicial killing was politicallgffiliated with the BNP.

184. In addition, given the independent country inforimathat has been discussed in
detail above, the Tribunal finds that the applicdogs not have the kind of political profile
that would result in him facing a real chance akpeution now, or in the reasonably
foreseeable future, due to his political opinioragtices and activities as an ordinary, low-
level member of the BNP, or a former student menobéine JCD, in Bangladesh. As a
result, the Tribunal does not accept that the apptifaces a real chance of persecution now,
or in the reasonably foreseeable future, on theslmdidis political opinion if he were to

return to Bangladesh now, or in the reasonablyskeable future.

The Applicant's Membership of a Particular SocialrGup:

185. The Tribunal has also considered whether the agplicas suffered persecution as a
member of a particular social group as a businessoraas an academic in a state-owned
university, who is a member of the current govemtisepolitical opposition.

186. The Tribunal notes that the meaning of the expoasdor reasons of ... membership
of a particular social group” was considered byHgh Court inApplicant A v MIEA(1997)
190 CLR 225 and also ispplicant S v MIMA2004) 217 CLR 387. IApplicant SGleeson
CJ, Gummow and Kirby JJ gave the following sumnadngrinciples for the determination
of whether a group falls within the definition adnicular social group at [par. 36]:

... First, the group must be identifiable by a chteastic or attribute common to all
members of the group. Secondly, the characteostittribute common to all
members of the group cannot be the shared feagrekpution. Thirdly, the
possession of that characteristic or attribute dissinguish the group from society
at large. Borrowing the language of Dawson J ipliant A, a group that fulfils the
first two propositions, but not the third, is mgral“social group” and not a
“particular social group”. ...

187. As aresult, the Tribunal observes that it is nfticent that a person be a member of
a particular social group and also have a well-ftathfear of persecution; the persecution
must be feared for reasons of the persamesnbership athe particular social group.



188. In relation to the issue of whether the applicard member of a particular social
group as a businessman in Bangladesh, whilst tajsaonstitute a particular social group,
the Tribunal does not accept that the applicathisicase faces a real chance of persecution
for reasons of his membership of this particulaiaamroup, now or in the reasonably
foreseeable future. There is no evidence befor@tibeinal that the applicant was ever
caught up in any of the mass, short-lived massaréhat took place as part of an anti-
corruption drive, or otherwise, in the past in Badgsh In addition, the country information
before the Tribunal does not suggest that businessmBangladesh have been targeted as a
group within Bangladeshi society at large. Haviegard to the Tribunal’s earlier findings
regarding the applicant’s claims that he was b&angeted for bribes, together with the
country information before it, the Tribunal the @wnal does not accept that the applicant
faces a real chance of persecution for reasons @hémbership of this particular social
group, now of in the reasonably foreseeable future.

189. Similarly, the Tribunal accepts that lecturers esgpl at State-owned universities in
Bangladesh, or that such lecturers who also havénhncial means to study overseas, might
respectively constitute particular social groupswdver, whereas the country information
before the Tribunal indicates that journalists hiagen targeted in the recent past in
Bangladesh, there is little to suggest that thikéscase with either of these particular social
groups. Accordingly, on the basis of this evidertogether with the country information that
has been discussed in detail above, the Tribured dot accept that the applicant faces a real
chance of persecution for reasons of his memberdtefiher of these particular social

groups now, or in the reasonably foreseeable futihe were to return to Bangladesh.

190. The Tribunal has considered the applicant’s claimas he has had to relocate
members of his family within Bangladesh becaustehes for, and they fear for his safety.
However, there is little to suggest that the agplits family have acquired any sort of profile
that would expose them to a real chance of sehaus for a Convention related reason in
the reasonably foreseeable future. In view of thibuhal’s earlier findings regarding the
applicant’s claims, the Tribunal also does not ptteat the applicant faces a real chance of
persecution for reasons of his membership of aqudait social group, being his family, if he
were to return to Bangladesh, now or in the redsigrfareseeable future.

Is the Applicant’s Fear of Persecution Well-Founded

191. Accordingly, in considering the applicant’s claithe Tribunal has taken into account
the documentary and oral evidence provided by pipiGaant, including the submissions he
has put forward, together with the independent ttgunformation before it.

192. Notwithstanding, the Tribunal finds that the apahtdoes not face a real chance of
persecution on the basis of his political opiniatigion, or his membership of a particular
social group in this case. The Tribunal furtherasahat the applicant has not made any
claims that he fears persecution on the basissafdtie or nationality. As a result, the
Tribunal also finds that the applicant does noéfaceal chance of persecution on the basis
of these Convention grounds.

193. Consequently, and having regard to the totalitthefevidence before it, including

considering the applicant’s claims on both an iitligl and cumulative basis, the Tribunal
does not accept that the applicant faces a reakehaf persecution for Convention-related
reasons of his race, religion, nationality, membigrsf a particular social group or political



opinion, or for any other reason, if he were tameto Bangladesh now, or in the reasonably
foreseeable future.

194. As aresult, the Tribunal finds that the applicdoés not face a real chance of
persecution, or serious harm, in the reasonabbswable future for Convention reasons if
he were to return to Bangladesh; he is not a refuge

CONCLUSION

195. On the basis of having considered the evidencendsoke, and looking to the
reasonably foreseeable future, the Tribunal issatsfied that the applicant has a well-
founded fear of persecution in Bangladesh on a @atnan-related ground. Accordingly, the
Tribunal is not satisfied that the applicant issagon to whom Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol. Therefore
the applicant does not satisfy the criterion seétimgubsection 36(2) of the Act for a
Protection visa.

DECISION

196. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958
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