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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 1465 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZMWQ
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent
REFUGEE REVIEW TRIBUNAL

Second Respondent

JUDGES: RARES, BESANKO AND FLICK JJ
DATE OF ORDER: 6 AUGUST 2010
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellant pay the first respondent’s costs.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingiaétaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 1465 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZMWQ
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: RARES, BESANKO AND FLICK JJ
DATE: 6 AUGUST 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT
RARES J

At the centre of this appeal from the Federal Mdgtes Court is the question of
whether Australia has protection obligations irpexs of the appellant. He is a citizen of the
Czech Republic of Roma ethnicity. Under s 36(3)thed Migration Act 1958(Cth) the
Parliament has provided that Australia does noehawtection obligations to a non-citizen
who has not taken all possible steps to avail hinode right to enter and reside in, whether
temporarily or permanently, and whatever the bafighat right, a country apart from

Australia including one of which he is a national.

The Refugee Review Tribunal found that the appeltead not availed himself, as a
citizen of the European Union, of a right to erdad reside in the Kingdom of Spain. He
claimed that because he would not be able to havesa to welfare were he to enter and
reside in Spain, s 36(3) did not relieve Australfaits protection obligations to him. He
argued that the lack of the right to welfare mehat there was no right to “reside” within the
meaning of s 36(3). The appellant also arguedth®tribunal had made other jurisdictional
errors, namely making findings that were not operihe evidence and failing to accord him

procedural fairness.
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THE APPELLANT’S CLAIMS TO THE MINISTER'S DELEGATE

The appellant arrived in Australia February 2008 was then 19 years of age. In
March 2008 he lodged an application for a protectsa.
persecution in the Czech Republic due to his Rotmai@ty that was apparent from his dark
skin. The Czech Republic is a member of the Eunopgaion.

Republic are also citizens of the European Unidn. late May 2008 a delegate of the

Minister refused to grant the appellant a protectiza.

THE LEGISLATIVE SCHEME

Relevantly, theMigration Act 1958 Cth) provided in s 36 as follows:

“36 Protection visas

(1)

There is a class of visas to be known as ptiotewisas.

Note: See also Subdivision AL.

(2)

A criterion for a protection visa is that thgpéicant for the visa is:

(@ a non-citizen in Australia to whom the Ministsrsatisfied
Australia has protection obligations under the RBeés
Convention as amended by the Refugees Protocol; or

(b) a non-citizen in Australia who is the spouseaatependant
of a non-citizen who:

® is mentioned in paragraph (a); and

(i) holds a protection visa.

Protection obligations

3)

(4)

(5)

Australia is taken not to have protection obligatims to a non-
citizen who has not taken all possible steps to avaimself or
herself of a right to enter and reside in, whethetemporarily or
permanently and however that right arose or is expessed, any
country apart from Australia, including countries of which the
non-citizen is a national.

However, if the non-citizen has a well-foundéshr of being
persecuted in a country for reasons of race, oglighationality,
membership of a particular social group or politiaginion,
subsection (3) does not apply in relation to tloaintry.

Also, if the non-citizen has a well-foundedrfézat:

@) a country will return the non-citizen to anatheuntry; and

He claimed that he feared

Citizens of the Czech



(b) the non-citizen will be persecuted in that otheuntry for
reasons of race, religion, nationality, membersbip a
particular social group or political opinion;

subsection (3) does not apply in relation to thstimentioned country.” (emphasis
added)

THE PROCEEDINGS IN THE TRIBUNAL

In June 2008 the appellant applied to the tribdoaleview the delegate’s decision.
On 30 September 2008, the tribunal affirmed thegktke’s decision, but that decision was
set aside by consent by order of the Federal Matgest Court made on 10 March 2009. The
tribunal was reconstituted and the appellant adgdnavo further hearings before it in May
2009, assisted by a migration adviser and an iregegp (These reasons will refer to the

decision of the second tribunal simply as thaheftribunal.)

The tribunal found that in general European Umationals had the right to reside in
other European Union member countries as long &g \trere financially self-supportive or
working in that country. It found that althoughethppellant had the rights of a European
Union citizen, the precise contents of those riglatsed according to the domestic legislation
for each member state, including transitional agegments that might apply to the Czech
Republic following its accession to membership 602 Importantly, in considering the
appellant’s application, the tribunal did not fifichecessary to determine whether he had a
well founded fear of persecution in his own countiRather, the tribunal considered that
because of his status as a citizen of the Europ@amm, the key issue was whether Australia
had protection obligations to him under s 36(3)qaalified by ss 36(4) and (5).

The tribunal found that there was at least one begratate of the European Union in
which the appellant had the right to enter anddeesvithin the meaning of s 36(3), namely
Spain. It said that it had focused on the situaitioSpain because its legislation and practice
were unambiguous in conferring on a person in pgEekant’s position a currently existing,
and legally enforceable, right to enter and resige. Other European Union states gave
European Union citizens a right of residence for tgp three months relatively
unconditionally, and a further right of residenag fnore than six months if they were
engaged in economic activity or had sufficient tgses and sickness insurance to ensure that

they did not become a burden on the social senotéise host state during their stay. The
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tribunal found that under most European Union mengiate laws, the right of European
Union citizens to enter and reside there might lified or made conditional and there was
a wide variety of domestic legislation in thoset&aunlike Spain, qualifying the entitlement
to stay longer than three months.

The appellant contended that he would not enjogpain the rights to which he was
entitled here under Art 1E of th@onvention relating to the Status of Refugdese at
Geneva on 28 July 1951 as amended byPtimeocol relating to the Status of Refugeeme
at New York on 31 January 196h¢ Convention). Article 1E provided:

“This Convention shall not apply to a person whadsognised by the competent

authorities of the country in which he has takesidence as having the rights and
obligations which are attached to the possessitieofiationality of that country.”

The appellant had argued before the tribunal thimiong other relevant provisions,
Art 24 of the Convention required contracting Staie accord refugees lawfully staying in
their territory the same treatment accorded toonats in respect of employment conditions
and social security. He argued that because henaiaa Spanish citizen, he did not have
access to the Spanish social welfare system anddwmi be eligible for benefits were he
unable to find work in Spain. He said that thissvparticularly relevant because of the high
unemployment rate in Spain, especially for persohf®oma ethnicity and without skills,

such as himself.

The tribunal found that s 36(3) did not requiratth non-citizen, having a right to
enter and reside in another country, should be @bkeccess that country’s social welfare
system in the same way as a national of the counitryound that the appellant’s right to
enter and reside in Spain was effective and wasiegated by any inability he may have had

to avail himself of the Spanish social welfare eyst

The significant passages of the tribunal’'s reaspm this respect were contained in

the following:

“118 ... However, while Article 1E of the Conventi@pplies only where the
relevant country recognises the person as havimg rights and obligations
which are attached to the possession of the néitipid that country”, there
is no such requirement in s.36(3). In the Tribunallew, taking also into
account the reference to ‘temporary’ rights in &36there is no implied
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requirement that a person have such rights. In gben,Tribunal does not
accept that the applicant’s right to enter anddesgn Spain is negated on this
basis.

119  Second, the applicant and his representatguesdrthat, beyond the period of
3 months, the applicant’s rights in Spain would antoto something less
than ‘residence’. The representative referred tidemce as ‘thability to
establish domicile and establish links with thatcg!, and pointed to
practical problems the applicant might face suchirsmmployment and lack
of access to social security benefits, his inabtlit support himself and (by
implication) other problems arising from his lacklanguage and contacts.
The right to reside in the context of s.36(3) dieagfers to the establishment
of more than a transitory presence in the placenight be theoretically
possible that an applicant could face such extrbareship that a right to
reside is in effect negated. However, the Tribuinads it unnecessary to
consider this question furthedt considers that the challenges the
applicant might face in Spain are far removed fromsuch a hypothetical
case, and not such as to negate the existence of thght to reside in that
country for the purposes of s.36)(3)The challenges that the applicant may
face in Spain are, however, relevant to the furthesstion posed by s.36(4),
namely whether he has a well-founded fear of Cotwenelated
persecution in Spain. The Tribunal considers thaston below (paragraphs
128 ff).” (emphasis added)

The tribunal also rejected an argument put byajhyellant that the likely difficulties
that he would face in Spain made it illusory thatwould have real prospects of being
assimilated into Spanish society and naturalidetbund that s 36(3) did not require that the
person have rights to permanent residency in ting tountry. The appellant had also argued
that because he had no intention of renewing hiscpassport, he would not be able to
enter and reside in Spain because he would not dawadid travel document if he wished to
remain there beyond three months. The tribunatdahat at the date of its decision it would
have been possible for the appellant either tcetrav Spain on his current passport or apply
for a new one in Australia and then travel to Smairthat renewed passport. It found that he
had not taken any of those steps. It concludedhidad not taken all possible steps to avail
himself of his right to enter and reside in Spaithin the meaning of s 36(3).

The tribunal accepted that the appellant woul@ feansiderable challenges generally
in obtaining work in Spain. This was because sfdifficulties with the Spanish language,
his lack of local knowledge and limited skills sahd the background of a tough Spanish
labour market. It considered that the risk of thosatters may be off-set by other factors
such as the appellant’s English language skills,ayl past work experience. But it did not

accept that the essential and significant reasoarfg period of unemployment that he would
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face in Spain would be his race, membership ofsatyal group, such as unemployed Roma

non-citizens, or any other Convention ground swhisnot having Spanish nationality.

The tribunal then referred to the submission niadthe appellant and his adviser:

“138 ... that, faced with possible unemployment, Hi ke ineligible for social
security benefits because he is a non-citizen airSand/or because he has
not made past insurance contributions. In otherdgjothe lack of income
(perhaps together with accommodation and otheicdiffes) may put him at
risk of serious harm, for instance, ‘significantoromic hardship that
threatens [his] capacity to subsist’, and ‘deniflaocess to basic services
[with a similar impact].” The Tribunal acknowledgtge applicant’s genuine
concern about this, and accepts that his eligitidiit social security may rely
on his nationality (a Convention ground) and/or st contributions to any
insurance fundHowever, the Tribunal considers that any period of
unemployment will be short-lived, given the applicat's age and the
nature of his past work, and it is satisfied that here are support groups
and social networks in Spain that are available tensure that he does not
suffer harm amounting to persecution” (emphasis added)

The tribunal found that there was no real charfcie appellant experiencing harm
amounting to Convention related persecution in i&pdd concluded that on the basis of his
circumstances and the laws of the European UniahSpain, the appellant had a right to
enter and reside in Spain and that he had not takguossible steps to avail himself of that
right within the meaning of s 36(3) of the Act. eltribunal found that he did not have a well
founded fear of persecution in Spain for the puegosf s 36(4) and that there was no real
chance that Spain would return him to the CzechuBl&p whether or not he had a well
founded fear of Convention related persecution ethéor the purposes of s 36(5).

Accordingly, it affirmed the delegate’s decisionréduse the appellant a protection visa.

PROCEEDINGS BEFORE THE TRIAL JUDGE

The appellant challenged the decision of the trdbwon four bases before the trial
judge. These challenges were also renewed on lappeat, the appellant argued that the
tribunal misconstrued s 36(3) of the Act by findthgt a person’s right to “reside” in another
country within the meaning of that section wouldyobe negated in circumstances of
extreme hardship. This argument relied on whattthminal had found in [119] of its
decision record. The appellant contended thatribenal ought to have held that the concept
of a right to reside within the meaning of s 36(3}luded the right to participate in the
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country’s system of social security and, as a matfepractical reality, the capacity to

establish a residence in the country.

The second challenge was related to the firsveaxlinterlinked with the construction
of s 36(3). He argued that the tribunal had falleio a jurisdictional error by failing to
consider whether the rights granted to the appellanSpain generally enabled him to
establish a residence. The appellant contendedhé®adribunal’s references to the challenges
he would face in Spain being “far removed” from tlexne hardship” showed that it had
applied an incorrect test that excludes from itsstberation other relevant factors. He also
argued that the tribunal had taken into accountrafevant consideration, namely, whether

any extreme hardship he would face would be d@eGonvention reason.

The third challenge was that the tribunal had maderisdictional error by making
findings not open to it on the evidence. In substathe appellant contended that there was
no evidence to support the conclusion in [138heftribunal’s decision record that his period
of unemployment in Spain would be “short lived” hase of his age, past work experience

and the availability of support groups and socedivorks in Spain.

The appellant’s fourth challenge asserted thattibenal had made a jurisdictional
error by failing to accord him procedural fairnesse asserted that the tribunal had failed to
raise with him two issues in relation to the demisunder review on which it relied in [138]

of its decision record, namely its findings that:

. there were support groups and social networks lwluould support the

appellant in Spain; and

. a young uneducated migrant who did not speak Spamit who was only
experienced in menial labour would be likely todfiemployment relatively
quickly in Spain.

THE TRIAL JUDGE'S DECISION

The trial judge refused the appellant’s applicatior constitutional writ relief. He

found that the authorities had construed s 36(ragiding that the right of residence which
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it contemplated amounted to no more than a rightetoain in a third country, whether
temporarily or permanently, free of the fear ofggeution, but nothing more. His Honour
found that the right to reside referred to in s336fas simply a right to reside in a third
country where an applicant for review would notshibject to Convention related persecution
and whence he or she would notreouledto a country in respect of which he or she had a
well found fear of persecution for Convention reasoThe trial judge found that s 36(3) did
not require that the right of residence be of desbtcharacter or at a particular standard of
living. He said that the right in s 36(3) simpgquired the person to have a right to enter and
reside in the third country free of the fear of @emtion related persecution. On the basis
that he had rejected the appellant’s constructfan36(3), the trial judge held that the second

ground did not arise.

His Honour rejected the third challenge on theidb#isat the tribunal’s conclusions
were open to it on the evidence. He noted thatrthanal had evidence of the problematic
state of the Spanish economy as a result of theagltnancial crisis and of significant
barriers there against the entry of Roma into tiemarket. He observed that rather than
basing its finding on the evidence dealing gengnalth economic and social conditions in
Spain, the tribunal gave decisive weight to theedlppt's age and nature of his past work.
He observed that while it may be difficult to agrei¢h the tribunal, its conclusion was open
to it and it was not for the Court to engage initseeview. The trial judge also found that
the tribunal had evidence before it of significanmbers of Roma associations in Spain. He
said that although the tribunal should have retemats reasons to the evidence on which its
findings on this issue were based, it had refetoe@l document that contained this evidence.
He said that a failure to refer to the evidencsupport of its actual findings did not amount

to a jurisdictional error and, there being evidetacsupport it, the decision was not invalid.

The trial judge rejected the fourth challenge lom basis that it confused the evidence
which might be relevant to an issue with the isgself. He noted that the appellant had
claimed that, as a Roma who was an unemployed mi@erc in Spain in his particular
circumstances, he feared that he would suffer pategy harm there consisting of economic
hardship and denial of access to basic services.HBnour concluded that the issue before
the tribunal was whether the appellant’s postuldde#t of income, perhaps combined with

problems in obtaining accommodation and other aiffies, might put him at risk of harm.
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He had identified that harm as significant econoimacdship or denial of access to basic
services of such severity that the appellant’s ciéyp@o subsist would be threatened. The
trial judge concluded that these were not issueth@mselves, but particular matters or
instances on which the appellant had relied in stpgf his claim to a protection visa. He
concluded that the matters complained of in thetfoground did not have to be notified to

the appellant pursuant to s 425 of the Act. Acaagh)i, his Honour dismissed the application.

FIRST GROUND OF APPEAL

The appellant argued that the trial judge’s cartsion of s 36(3) was not correct. He
contended that the word “reside” in s 36(3) amodintemore than just the temporary right to
eat and sleep in another country but had to exterile ability to establish an abode there.
He argued that the purpose of s 36 was to give cipalieffect to Australia’s international
obligations under the Convention. He contended ttia only judicial consideration of the
nature of the right to “reside” in s 36(3) was e tconcurring judgment of Hill J WAGH v
Minister for Immigration and Multicultural Indigenus Affairs(2003) 131 FCR 269 at 283-
284 [65]-[66]. There, Hill J noted that it woule linusual, but not impossible, for the word
“reside” in s 36(3) to refer to a tourist who magysovernight, or for time, in a country that
was not his or her place of abode, even temporariie said that “reside” in its usual
dictionary sense meant “to dwell permanently ordaronsiderable time; have one’s abode
for a time”. He based that observation on thenitidn in theMacquarie Dictionary3® ed
1997. Neither Lee J nor Carr J considered thisseseach held that the visa there conferred
no relevant right within the meaning of s 36(3)AGH 131 FCR at 280 [43] per Lee J, with
whom Carr J concurred on this point at 285 [75].

The appellant argued that a person granted a qbi@tevisa under s 36(2) had
conferred upon him or her rights, including a rigbtwork and rights under th8ocial
Security Act 19910 the payment of benefits. He contended thatrevheperson was granted
a protection visa to reside in Australia that hacehable him or her to have the means of
establishing a residence, either through workingher use of social welfare benefits. He
contended that the purpose of s 36(3) was to ptgasons from imposing upon Australia if
they had another choice of a country in which tbeyld obtain protection from persecution
for a Convention reason. This argument was base@xtrinsic Parliamentary material,

including the Minister’s tabling speech and theementary explanatory memorandum for
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theBorder Protection Legislation Amendment Bill 1389 out by Graham J in his reasons in
NBLC v Minister for Immigration and Multiculturalnal Indigenous Affair¢2005) 149 FCR
151 at 161-162 [54]-[55].

The appellant referred the Full Court to a numbkeruthorities dealing with the
concept of residing or residence in other statutamytexts. He argued that a person could
not meaningfully have a right to “reside” in a thicountry if he or she had no ancillary
rights, such as rights to work and to welfare, thauld enable him or her to establish a
residence. He contended that a right to enter@side in another country had to amount to
an effective right. He did not assert that suciglat entitled the person to live “comfortably”

in another country.

GROUND 1 - CONSIDERATION

The appellant’'s argument should be rejected. Minister for Immigration and
Multicultural Indigenous Affairs v QAAH of 200006) 231 CLR 1 at 16 [36]-[37]
Gummow ACJ, Callinan, Heydon and Crennan JJ said:

“[36]  Section 36, like the Convention itself, is not coeecned with permanent
residence in Australia or any other asylum country, or indeed
entitlements to residence for any particular periodat all. Its principal
concern is with the protection of a person agains threat or threats of
certain kinds in another country. Neither the texts nor the histories of the
Act and the Convention require that when the thpdses, protection
should be regarded as necessary and continuing.

[37] Whether under s 36(2) Australia has protectafigations depends upon
whether a person satisfies the definition of a getuin Art 1A of the
Convention, in the context of other relevant aesclnone of which say
anything about the period of residence or permaresitience. If they did,
they would have to yield in any event to the primris of the Act which do.
There is nothing in s 36(3) of the Act which poitdsa different conclusion.
The words in s 36(3) "whether temporarily or persvaty" do no more
than make it clear that any obligation of protectimay or will not be
assumed by Australia at any time, or from timeineet if a person has not
taken all possible steps to avail himself or héreékesidence in another
country.” (emphasis added)

Earlier, their Honours had noted that Australiamurts would endeavour to adopt a
construction of the Act and the Regulations, ifiede, that conformed to the Convention.

The Convention must be construed by reference ¢opttnciples stated in th¥ienna
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Convention on the Law of Treatig974] ATS 2: QAAH 231 CLR at 15[34]. They said of
subsequent articles in the Convention, includints 0-24, QAAH231 CLR at 19 [48]):
“Those articles do not purport to define a refugitleer for all times or purposes or at
all. Nor do they touch upon how a refugee is to be def or accorded
recognition as such, or to be entitled to continué avail himself of protection.
These matters are expressly and exhaustively thelgact of Art 1 of Ch |. Such
consequential rights as flow from recognition asefugee and give effect to the
extent that they do to the Convention, are theesbjn part at least, of the Act under
which conditions of residence can be imposed, dndtlzer legislation, including

social security and industrial legislation enacfesim time to time.” (emphasis
added)

In his dissenting judgment iMinister for Immigration and Multicultural and
Indigenous Affairs v Al Khafajf2004) 219 CLR 664 at 672 [19] Gummow J raised the
guestion of whether a “right” of the nature ideietf in s 36(3) could exist where it was
incapable of exercise within a reasonable time.stgested that there be a link between the

“right” and its invariable correlative, a “duty”.

The right to reside in Spain had a concomitant 8pamin would protect persons, with
the right to reside in its territory, from perseontfor Convention reasons. Because Spain
offered such protection to persons who had a tigleinter and reside in its territory, s 36(3)
provided that Australia did not have protectionigdiions to the appellanWAGH131 FCR
at 279 [38] per Lee J, 283 [63] per Hill J, 285][p8ér Carr J.

Contrary to the appellant’s submission, Hill J dat suggest iiWAGH 131 FCR at
283-284 [63]-[64] that the right to reside refertedn s 36(3) included a right effectively to
establish an abode by having sufficient means ppsu from employment, third parties or
access to welfare services. He explained that#isential feature of the right to reside in
s 36(3) was that it would be practically likely ththe person would obtain effective
protection in the other country;!/AGH131 FCR at 283 [63], 284 [64]. He identified ths
being the difference in his construction of thehtign s 36(3) from that of Lee J, whose view
was that the other country had to acknowledgeithabuld (rather than be likely to) accord
protection to the personVAGH131 FCR at 283 [62].
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Here, on the findings of the tribunal, the appellaad a right to reside in Spain that
he could exercise effectively and he would be mtetd there from the persecution of which

he claimed to have a well-founded fear.

Essentially, s 36(3) is directed to excluding Aallsha’s obligations to grant protection
under the Convention to a person who has a rigknhter and reside in another country, but
has not taken all possible steps to avail himselearself of that right. It is not sufficient
that, by exercising such a right outside Australiee person may suffer privation or be
exposed to significant difficulties in maintainiagifestyle, that do not arise for a Convention
reason (i.e. a well-founded fear of persecutiobnfortunately, experience has shown that
there are many countries in the world without dowialfare to which persons flee in an
attempt to avoid persecution. If there is a coutttat will offer a refugee from Convention
related persecution the right to enter and reswlegre he or she will not suffer the
persecution claimed, the mere fact that the coumdis/no social security system at all could
not enliven a protection obligation to that pergoiustralia were he or she to arrive here. It
was common ground that ss 36(4) and (5) did notatpdo exclude s 36(3) in relation to the
appellant if he were to go to Spain.

The Full Court has held that the words “all pokesgieps” should be given their literal
and grammatical meaningNBLC v Minister for Immigration and Multiculturahdigenous
Affairs (2005) 149 FCR 151 at 152 [2] per Wilcox J, 154] [A€r Bennett J and 165 [63]-[64]
per Graham J. They found that the expression dhaatl be construed as meaning the lesser
standards of “all steps reasonably practical indineumstances”, “all reasonably available
steps” or “all reasonably possible steps”. Subsetly, Callinan, Heydon and Crennan JJ
had emphasised INBGM v Minister for Immigration and Multiculturalfiairs (2006) 231
CLR 52 that the task of construction of a provision sushsa36(3) involved the Court
ascertaining what the Australian law was havingardgto what, and how much of an
international instrument, Australian law required bmplemented. That task involved
ascertaining the extent to which Australian lawdd, qualified or modified the instrument
by a constitutionally valid enactment. Next, theu@ had to construe only so much of the
instrument, and any qualifications or modificatiarfst, as Australian law requiredNBGM
231 CLR at 71-72 [61].
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The right to enter and reside in the other coudascribed in s 36(3) is not the same
as the right that Australia would grant to the mitizen were he or she to be given a
protection visa under s 36(2). Section 36(3) dbeesra more qualified right. First, it is
merely a right to enter and reside in the otherntgy it is not a right equivalent to
recognition of the non-citizen as entitled to &k tattributes of citizenship or even refugee

status in the other country.

Secondly, the right can be temporary in naturelasidfor no particular period greater
than the time taken to meetthe exigency that geeeto the non-citizen’s well-founded fear
of persecution in the country whence he or shefleald (For example: a government of one
country could pursue a vilificatory policy agairdme of its citizens for a Convention
reason. Once the government, or the social camditivhich it represented, ceased to be
influential, the victims could return to their hosae History is replete with examples of
oppressive regimes losing power and their replac&srteansforming the society to eliminate

the previously existing persecution of minorities €Convention reasons.

Thirdly, s 36(3) is satisfied so long as the peiseight to enter and reside in another
country exists, however it arose or is expresstais suggests that apart from ss 36(4) and
(5), the content or incidents of the right to erdad reside described in s 36(3) is not to be
the concern of the Minister or decision-maker. §,rany such right will not satisfy s 36(3), if
the non-citizen would have a well-founded fear thator she would be persecuted for a
Convention reason in the country offering the righenter and reside (s 36(4)) or he or she
could berefouledfrom there to another country where that persenutould occur (s 36(5)).

The supplementary explanatory memorandum forBibeder Protection Legislation
Amendment Bill 199%hat introduced ss 36(3)-(7) into the Act expldirikat their purpose
was “... to prevent the misuse of Australia’s asylpmcesses by ‘forum shoppers™. It
explained that persons who were nationals of moae bne country or had a right to enter
and reside in another country “... where they willgretected, have an obligation to avail
themselves of the protection of that other country’Importantly, the explanatory
memorandum stated:

“The purpose of proposed subsections 36(3), (4)(8nis to ensure that a protection
visa applicant will not be considered to be lackimg protection of another country if
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without valid reason, based on a well-founded tdgversecution, he or she has not
taken all possible steps to access that protettion.

This was elaborated in the Minister’s tabling spheas follows:

“The Refugees Convention and Protocol have, frooeption, been intended to
provide asylum for refugees with no other country ¢ turn to.

Increasingly, however, it has been observed thdtiasseekers are taking advantage
of the convention's arrangements.

Some refugee claimants may be nationals of mone din@ countrypor have rights
of return or entry to another country, where they would be protected against
persecution

Such people attempt to use the refugee process asnsans of obtaining
residence in the country of their choice, withoutdking reasonable steps to avalil
themselves of protection which might already be awable to them elsewhere

This practice, widely referred to as "forum shogfijnrepresents an increasing
problem faced by Australia and other countries e@@was desirable migration
destinations....

Domestic case law has generally re-inforced thecjple that Australia does not owe
protection obligations under the refugees conventio those who have protection in
other countries.

It has also developed the principle that pre-axistivenues for protection should be
ruled out before a person's claim to refugee statugustralia is considered.”
(emphasis added)

Extrinsic materials are aids to interpretationee ss 15AB(1) and (2) of th&cts
Interpretation Act 1901 But, they are not determinative. The functiéthe Court is to give
effect to the will of the Parliament as expressedhie law: Re Bolton; Ex parte Beane
(1987) 162 CLR 514 at 518 per Mason CJ, Wilson Bad/son JJ; Saeed v Minister for
Immigration and Citizenshig2010) 267 ALR 204 at 213-214, [31]-[33] per FrencH,
Gummow, Hayne, Crennan and Kiefel JJ. These eitrimaterials refer to the person
having protection in other countries. These pregiccome support for the appellant’s
construction. However, the sense in which the wprdtection” was used there is not the
sense for which the appellant contended. As s8)26(d (5) provide, a person will not have
a right to enter and reside in another country thllg within s 36(3), if he or she will not
have protection there, or in a country to whichohshe may beefouledfrom there, if he or
she has a well-founded fear of persecution for av€ntion reason in such a country.
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A significant feature of s 36(3) is that it quedd, but does not exclude, Australia’s
protection obligations under the Convention th86€2) recognises. The qualification is the
requirement that the applicant for a visa unde(@)8Bmust first have taken all possible steps
to avail himself or herself of any right to enterreside in the other country. Of course, the
applicant for a protection visa would not have tmage in a futile exercise. Thus, for
example, he or she need not have attempted toisgehe right, if the other country had so
gualified his or her posited right to enter anddesn it, that the applicant could not succeed
in entering or, if he or she did, in residing themut, success in the enjoyment of a right
focuses attention on the nature of the right.

The tribunal found that many people in Spain wihgoged, in the sense of being
entitled to, the right to reside there, were unaygll and did not have access to its social
welfare benefits. Section 36(3) is carefully plxhso exclude Australia from owing
protection obligations in a limited situation. Tkection does not use a criterion that the
applicant for a protection visa be entitled to erbed reside in another country so as to be
treated there as a refugee. Rather, s 36(3) extiie applicant to have taken all possible
steps to exercise his or her right to enter anilees a country in which he or she will be
safe from a well-founded fear of persecution fo€Canvention reason or refoulment to a
country where he or she would not be so safe. ,Timesright to reside described in s 36(3)
precludes a liability to refoulment (s 36(5)) amdludes the protection by the other country
of the person from a well-founded fear of persexufor a Convention reason (s 36(4)) but
does not require that country to accept the peesoa refugee if he or she has some other
lawful basis to enter and reside in it. The consege of that country protecting its citizens
generally from persecution for a Convention reasoapled with the person’s right to enter
and reside in it, is that Australia will not haws bwn protection obligations owed to the

person.

The importance of ss 36(4) and (5) is that thdyrdiethe protection obligations that
Australia will assume where a person has not takkempossible steps to avail himself or
herself of a right to enter and reside in anothantry where they will not be at risk of
persecution. Unlike the appellant’'s suggested tcocison of “reside”, ss 36(4) and (5)
expressly deal with the basal reason why Austalpbtection obligations will arise under

the Convention. That is the existence of a wallafited fear of persecution for a Convention
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reason in the other country or a country to whiuh applicant for a visa under s 36(2) may
berefouled Those exceptions do not suggest that he or sis¢ be accepted by the other
country as a person to whai as distinct from Australia, owes protection obtigns such
as those arising under Arts 20-24 on which the lgomerelies: cp NAGV and NAGW of
2002 v Minister for Immigration and Multiculturalnd Indigenous Affairg2005) 222 CLR
161 at 173 [30]-[32], 180 [58]-[60] per Gleeson GdcHugh, Gummow, Hayne, Callinan
and Heydon JJ discussing the Act prior to the timeof ss 36(3)-(7); see at 168 [10].

McHugh and Gummow JJ said hMinister for Immigration and Multicultural Affairs
v Khawar(2002) 210 CLR 1 at 16 [45] that the Act is not cemed to enact into Australian
municipal law various protection obligations of trawting states found in Chapters I, lli
and IV of the Convention (Ch 11l being concernedhathe rights to have gainful employment
and Ch 1V, including Arts 20-24, with the right ¥eelfare). They acknowledged that those
provisions conferred rights by reference to varigtipulated standards, including that the
refugee would be accorded the same treatment amalkst of the contracting State. Their
Honours said:

“The scope of the Act is much narrower. In pronglfor protection visas whereby

persons may either or both travel to and enterrAligf or remain in this country, the

Act focuses upon the definition in Art 1 of the @ention as the criterion of
operation of the protection visa system.”

They noted that the scope of the Convention wabelaltely confined in the ActKhawar
210 CLR at 17[48].

It may be that, had the appellant found himseHtitlde and starving in Spain, he
could have satisfied the tribunal that he had taki€possible steps to avail himself of his
right to enter and reside there. That would haised for consideration whether he had
taken all possible steps to avail himself of hghtito reside there.

The appellant’s argument involves a constructibs 86(3) that allows an applicant
for a protection visa merely to express a fear llgabr she may not be able to establish an
abode or home in another country because of anehppsion of adverse economic
circumstances of general application or a lackoakas to welfare. Here, the appellant said

that if he went to Spain, could not find a job amaks not otherwise able to find some means
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of subsisting there, he would then not be ablexerase effectively his right to enter and

reside there.

The tribunal found that he had the right to emted reside in Spain. It evaluated the
merits of his claim that he might not be able tside in Spain by considering the possibility
that if he did move to Spain, the appellant migat ind work or have access to social

security and possibly would face some difficuliiediving there.

The tribunal did not make a jurisdictional error the way in which it construed
s 36(3). The evaluation of the difficulties of adtshing an abode or residence in another
State is quintessentially a question of fact fog thbunal. The tribunal found that the
appellant had the legally enforceable right, asiepgean Union citizen, to enter and reside in
Spain. And, it found that he had not taken allsgads steps to avail himself of that right.
Indeed, the appellant had not even attempted tecisgethose rights. It was open to the
tribunal to find that the appellant had not satidfit that, having regard to ss 36(2) and (3),
Australia owed him protection obligations. Thdtmal did not make a jurisdictional error in

rejecting this claim.

GROUND 2

The second ground of appeal preceded, in effecthe assumption that the tribunal
had misconstrued s 36(3) and that his Honour wasror in failing so to find. The tribunal’s
reasons in [119] concluded that the challengesafipellant would face in Spain would not
amount to extreme hardship. That finding was baseits construction of s 36(3) that a right

to reside created more than a right to a transjppoegence in the other country.

In essence, this ground sought to review the mefithe tribunal’s reasoning. As the
appellant put in his written submissions, the issas whether the rights he specified that had
to be conferred by the third country would give hime capacity to establish a residence there
with all the entitlements of a national. That domstion of s 36(3) is erroneous. The
appellant accepted in argument that if his constrnof the right to reside in s 36(3) were

rejected, ground 2 could not succeed.
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The tribunal did not fail to take into account aelevant consideration nor did it take
into account an irrelevant one for the purposeshef correct construction of s 36(3). It

follows that this ground must be dismissed.

GROUND 3 - FINDINGS ALLEGEDLY NOT OPEN ON THE EVIDE NCE

The appellant criticised the tribunal’s findingsat any period of unemployment
would be short lived for him given his age, theunatof his past work and its satisfaction
there would be support groups and social netwarkSgain available to ensure that he did
not suffer harm amounting to persecution. Heaiséid these findings on the basis that there
was no evidence before the tribunal from whichatld come to those conclusions. He
argued that the only evidence before the tribubaluathe job market in Spain was that it
was “disastrous for unskilled migrant labour”. Acdingly, he contended that there was no
evidence that could support the finding that angigoeof unemployment which he might
experience would be “short lived”. The appellargued that this finding amounted to a
jurisdictional error within the meaning & v Australian Stevedoring Industry Board; Ex
parte Melbourne Stevedoring Co Pty I(1®53) 88 CLR 100 at 119-120.

The tribunal had evidence before it that the dppehad been sufficiently resourceful
to obtain employment here. Although the trial jadggmmented that other minds have might
come to other views on this point, he accepted ttheatresolution of this issue was a matter
for the tribunal. In proceedings for constitutibmait relief, the Court cannot engage in a
merits review. IrMinister for Immigration and Citizenship v SZM[Z®10) 266 ALR 367 at
396 [132], Crennan and Bell JJ held that if proatvidence could give rise to different
processes of reasoning and if logical or ratiomakasonable minds might differ in respect of
the conclusions to be drawn from the evidence,dingsion could not be said, on judicial
review, to be illogical, irrational or unreasonghdémply because one conclusion had been

preferred to another possible conclusion: seat@&6 ALR at 385 [86] per Heydon J.

The trial judge also found that there was eviddrefere the tribunal of the existence
in Spain of support groups and social networksfoma there. He observed that the tribunal
had not expressly referred to the evidence on witkHinding was based, as s 430(1)
required. But he held that this failure of théowimal was not a jurisdictional error. The
appellant argued that the material, about RomaSpain having formed associations and
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non-governmental organisations (NGOs) to which tiied judge referred, was in general
terms. He contended that this general material mbtl amount to evidence that the

associations provided financial or other suppordwly arrived immigrant Romas.

The tribunal set out a passage in its decisioarcefrom a United States of America
Department of State report on human rights in Sgam2006 that referred to Spanish
government “providing assistance to several NG@4dichted to improving the condition of
Roma”. There was evidence before the tribunalntbée it to come to the findings it made
concerning support groups and social networks. Hdisour’s finding has not been shown to

be in error.

The conclusion of the tribunal was open to it ba evidence and was not one that
could not have been arrived at by the tribunalgrering its functions according to law. In
any event, the tribunal concluded that the appeltadl a right to enter and reside in Spain
and that he had not taken all possible steps td hwaself of that right. Therefore, this
ground cannot constitute a jurisdictional errorerevf the appellant’s contentions were

correct. This ground of appeal fails.

GROUND 4 - ALLEGED FAILURE TO ACCORD PROCEDURAL FAI RNESS

The appellant argued that the tribunal had faitedaise with him in the conduct of
the review the following issues that had been digp@ of the review$ZBEL v Minister for
Immigration and Multicultural Indigenous Affai(2006) 228 CLR 152), namely whether:

. he would face extreme hardship in Spain so thatright to residence was
negated,;

. there were support groups and social networkgpairs and

. a young uneducated person in his position whondidspeak Spanish with

only menial skills would be able to find employmeeiiatively quickly in Spain.



57

58

59

-20-

Again, for the reasons above, these were not sstha could have been or were
dispositive of the review. They depended upon é¢n@neous construction of s 36(3)

advanced by the appellant.

In any event, during the course of the hearingoteefthe second tribunal, the
appellant’s representative identified and addresbede issues as ones that he could have
addressed. She made written submissions to tlemddabunal on behalf of the appellant
between its two hearings. Next, at the secondnho$d hearings, in late May 2009, the
appellant’s representative argued that the harddmpwould face if he went to Spain could
negate his right to reside there. The tribunal mlad accept that argument. The second
tribunal member explained his reasoning processngluthat hearing to the appellant’s
representative and how he understood the issuagsngithat second hearing, the appellant’s
representative told the member:

“I would really like to put forward to the tribungiat | think that [the appellant] may

have a right, with a valid and current Czech padspm enter and remain in Spain,

but | don't think that that should be consideredegsivalent to residence. | think

that residence requires more. As I've indicatedhiese submissions and then the

first round of submissions, [the appellant] | thifigk going to find it virtually

impossible to gain employment in Spain, despite dge and physical strength.

Given the discrimination against Roma in Spainslgsing to find it very hard to get

employment and he will not be eligible for any vil@aal education or language
education.”

The appellant’s representative then contendedtheathen tribunal member had “indicated
that any problems that [the appellant] would hawveeiation to employment would not be for
a convention reason”. The member responded byngayi

“No, | suggested | would need to consider whethey tamounted to persecution and
whether they were for one or more of the conventgasons.”

The appellant was then on notice as to the tritmia@proach and could have made
further submissions, had he chosen to do so atithat The tribunal found in [119] that the
hardship that the appellant might face would neehaeen sufficient to make good his claim.
It was for the appellant to put forward a case #Hadisfied the decision-maker that Australia
owed him protection obligations under s 36(2) af thct. This included satisfying the
tribunal that he had taken all possible steps tol darmself of a right to enter and reside in
Spain, having regard to his rights as a nationgahefEuropean Union. The delegate had

rejected his application on the basis that beingteonal of the European Union he had rights
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to enter and reside in any European Union memhantcp The second tribunal refined the
enquiry to Spain where the appellant’s right tceertnd reside was for an indefinite period.
That was longer than the three month period gelyeapiplicable in the European Union.
This was an issue in the review which the appelteaat been placed on notice he needed to
address and he did so. This ground also fails.

CONCLUSION

For these reasons the appeal must be dismisskedosts.

| certify that the preceding sixty

(60) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Rares.

Associate:

Dated: 6 August 2010
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 1465 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZMWQ
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: RARES, BESANKO AND FLICK JJ
DATE: 6 AUGUST 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT

BESANKO J:

In my opinion this appeal should be dismissed tlwredappellant should pay the first
respondent’s costs of the appeal. | agree withrélasons of Flick J and there is nothing |

wish to add.

| certify that the preceding one (1)
numbered paragraph is a true copy
of the Reasons for Judgment herein
of the Honourable Justice Besanko.

Associate:

Dated: 6 August 2010
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IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY
GENERAL DIVISION NSD 1465 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZMWQ
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: RARES, BESANKO AND FLICK JJ
DATE: 6 AUGUST 2010
PLACE: SYDNEY

REASONS FOR JUDGMENT
FLICK J

The Appellant is a citizen of the Czech Repubilic.

He arrived in Australia on 5 February 2008 and liagpto the Department of
Immigration and Citizenship for a Protection (ClXgs) visa on 3 March 2008. A delegate of
the Minister refused to grant that visa and the Wampellant applied to the Refugee Review

Tribunal in June 2008 seeking review.

He claimed to fear persecution in the Czech Repuhle to his being ethnically a
Roma. As a citizen of the Czech Republic, howelvergould travel to other European Union

member States.

On 10 September 2008 the Tribunal affirmed theeghle’s decision. But that
decision of the Tribunal was set aside by an oafethe Federal Magistrates Court on
6 March 2009. A differently constituted Tribunala@g reviewed the delegate’s decision and

on 12 June 2009 that Tribunal again affirmed thlegige’s decision. In so concluding, the
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Tribunal found that the now Appellant could enterdareside in Spain and thathé
challenge’ he might face there werendt such as to negate the existence of his right to
reside in that country for the purposes of s.36(8) the Migration Act 1958 (Cth)
(“Migration Act).

An application seeking review of this subsequetigion of the Tribunal was filed in
the Federal Magistrates Court on 17 July 2009. Tadrt dismissed the application on
8 December 200BZMWQ v Minister for Immigration and Citizensig®09] FMCA 1197,
113 ALD 375. In doing so the Federal Magistrateobatied (nter alia) that ‘{tthe cases
make it clear that the right of residence contertgalaby s.36(3) is really no more than a
right to remain in a third country, whether tempoha or permanently, free of the fear of
persecution, but nothing mdrg2009] FMCA 1197 at [32]. Rejected was an argaiihat
the term teside...encompasses incidental rights and/or theta capacity to establish a
residencé

A Notice of Appealvas filed in this Court on 22 December 2009. Breunds of
Appeal allege that the Federal Magistrate erred in failinghold that the Tribunal had
committed a jurisdictional error by reason of amoeiof law in the construction given to
s 36(3) of theMigration Act by reason of a failure to take into account ratdv
considerations and the taking into account of éwaht considerations; by reason of the
making of findings of fact by the Tribunal whickvé&re not open on the evidence befofg it

and by reason of a denial of procedural fairness.

Without doing disservice to the other argumentefcdly advanced on appeal, the
primary contention of the Appellant was the proposithat the fight to enter and residen
a country referred to in s 36(3) carried with itight to also have access to that country’s

unemployment and welfare benefits.

THE TRIBUNAL'S FINDINGS AND REASONING

The Tribunal in its reasons for decision givenl@June 2009 set forth the evidence

before it and made findings of fact.

Two parts of those reasons assume relevance fwésent appeal.
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Particular reference has been made to paragrd@ ¢t the Tribunal’s decision. It is
at that paragraph that the Tribunal made its figsliwhich are central to the arguments now
sought to be advanced. To put that paragraph iteggrparagraphs [116] to [119] provide as
follows (without alteration):

[116] The Tribunal finds on the material beforeiritparticular country information discussed

at hearing (paragraphs 89-90 above), that the apyilias an EU citizen, has a right to enter
and reside in Spain. This is a currently existiight; and legally enforceable in Spanish and
EU courts. The Tribunal recognises that the apptideas never visited Spain and is not
familiar with the language or culture, but this dao®t negate the existence of the rights as
referred to in 5.36(3).

[117] The Tribunal notes the applicant’'s evidenbatthe has prior convictions in New
Zealand, 3 for traffic offences (speeding, drunikidg and driving without a licence) and one
for disorderly conduct. The applicant and his aelvdid not expressly raise this as a potential
impediment to his right to enter and reside in Bp@he issue arose rather in the context of
his future conduct in Spain (his possible returnutdawful behaviour, if removed from
Australia) and his possible expulsion from Spaihe Tribunal is satisfied, having regard to
the nature of the offences and the age at whictapipéicant committed them, as well as the
very limited circumstances in which Spanish rewgrithe rights of EU nationals, that the
applicant’s offences in New Zealand do not remoig right to enter and reside in that
country.

[118] The Tribunal has considered the applicantibnsissions during the course of this
review that such rights might nonetheless fall slodbtthe meaning of the ‘right to enter and
reside’ as set out in s.36(3). There are severahds to this. First, he and his representative
suggested that these rights are not ‘equal’ toetlwbdthers, ie. Spanish citizens. For instance,
he would not be eligible for social security beteefi he were unable to find work. It appears
that this argument, in essence, seeks to equadé€3y.@ith Article 1E of the Convention.
There is some suggestion that s.36(3) is “consowd@ht Article 1E (Applicant C v MIMA
[2001] FCA 229 at [28]), and that they are directedthe same concern, although their
operation is not co-extensivlGBM v MIMIA[2004] FCA 1373 at [59]NGBM v MIMIA
(2006) 150 FCR 522 at [223]). However, while AriclE of the Convention applies only
where the relevant country recognises the persdragsg “the rights and obligations which
are attached to the possession of the nationdlitiyad country”, there is no such requirement
in s.36(3). In the Tribunal’s view, taking alsoardaccount the reference to ‘temporary’ rights
in 5.36(3), there is no implied requirement thaeeson have such rights. In sum, the Tribunal
does not accept that the applicant’s right to eamef reside in Spain is negated on this basis.

[119] Second, the applicant and his representatigaed that, beyond the period of 3 months,
the applicant’s rights in Spain would amount to sthing less than ‘residence’. The
representative referred to residence as &hdity to establish domicile and establish links
with that place’, and pointed to practical probleti® applicant might face such as
unemployment and lack of access to social sechehgefits, his inability to support himself
and (by implication) other problems arising froms kack of language and contacts. The right
to reside in the context of s.36(3) clearly refiershe establishment of more than a transitory
presence in the place. It might be theoreticallgsitde that an applicant could face such
extreme hardship that a right to reside is in ¢ffeegated. However, the Tribunal finds it
unnecessary to consider this question furtheroftsitlers that the challenges the applicant
might face in Spain are far removed from such aolhygtical case, and not such as to negate
the existence of his right to reside in that copdr the purposes of s.36(3). The challenges
that the applicant may face in Spain are, howensdeyant to the further question posed by
s.36(4), namely whether he has a well-founded &#aConvention-related persecution in
Spain. The Tribunal considers that question bejmavggraphs 128 ff.)
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The second part of the Tribunal's reasons to whieference is also made is

paragraph [138]. That paragraph, together withgragzh [137], provide as follows:

[137] The applicant contends that there is a reahce that he will be unable to find work —
because of the poor job outlook, and exacerbatedidgthnicity and other attributes — and
that the Spanish authorities will deny him unemptent and social security benefits because
of his nationality (ie as a non-Spanish citizenheTTribunal appreciates the applicant’s
concerns. However, it does not consider that hability to access vocational training
amounts to persecution, taking also into accouett e has mainly engaged in casual work,
such as painting, couriering and fixing motors ievNZealand and Australia. The Tribunal is
also not satisfied that the applicant’'s possiblemployment in Spain will amount to
Convention-related persecution. While it is truatthe faces considerable challenges, because
of language issues, his lack of local knowledge lardimited skill set, all against a backdrop
of a tough labour market generally, the risk ofsthenay be offset by other factors, such as
his English, his age and his past work. Furthermtire Tribunal does not accept that the
essential and significant reason for any periodramployment will be the applicant’s race,
his membership of any particular social group (sashunemployed Roma non-citizens’) or
any other Convention ground (such as his natignalég a non-Spaniard).

[138] The applicant and [his Advocate] also pointedt that, faced with possible
unemployment, he will be ineligible for social setubenefits because he is a non-citizen of
Spain and/or because he has not made past inswamniciutions In other words, the lack of
income (perhaps together with accommodation andratHficulties) may put him at risk of
serious harm, for instance, ‘significant economardship that threatens [his] capacity to
subsist’, and ‘denial of access to basic serviggish[a similar impact].’ The Tribunal
acknowledges the applicant’'s genuine concern athigit and accepts that his eligibility for
social security may rely on his nationality (a Cention ground) and/or his past contributions
to any insurance fund. However, the Tribunal comsidhat any period of unemployment will
be short-lived, given the applicant’s age and thteire of his past work, and it is satisfied that
there are support groups and social networks inShat are available to ensure that he does
not suffer harm amounting to persecution.

SECTION 36

It is the firstGround of Appealhich seeks to advance the Appellant’s primary
argument. Thissroundalleges an error of law in relation to the condinn and application
to the facts by the Tribunal of s 36(3) of Megration Act

Section 36, in its entirety, provides as follows:

36  Protection visas
(1) There is a class of visas to be known as ptiotevisas.
Note: See also Subdivision AL.
(2) A criterion for a protection visa is that thgpéicant for the visa is:

(&) a non-citizen in Australia to whom the Minister satisfied Australia has
protection obligations under the Refugees Conventas amended by the
Refugees Protocol; or

(b) a non-citizen in Australia who is a member b€ tsame family unit as a
non-citizen who:

(i) is mentioned in paragraph (a); and
(i) holds a protection visa.



75

-27-

Protection obligations

(3) Australia is taken not to have protection oafigns to a non-citizen who has not taken
all possible steps to avail himself or herself afght to enter and reside in, whether
temporarily or permanently and however that rigtusa or is expressed, any country
apart from Australia, including countries of whitte non-citizen is a national.

(4) However, if the non-citizen has a well-foundedr of being persecuted in a country
for reasons of race, religion, nationality, memhgrsof a particular social group or
political opinion, subsection (3) does not applyetation to that country.

(5)  Also, if the non-citizen has a well-foundedrféfzat:
(&) a country will return the non-citizen to anatheuntry; and
(b) the non-citizen will be persecuted in that otleeuntry for reasons of race,
religion, nationality, membership of a particulacsl group or political opinion;
subsection (3) does not apply in relation to th&tfinentioned country.

Determining nationality

(6) For the purposes of subsection (3), the questfonhether a non-citizen is a national
of a particular country must be determined solejyréference to the law of that
country.

(7)  Subsection (6) does not, by implication, afféwt interpretation of any other provision
of this Act.

Section 36(3), (4) and (5) were incorporated by whamendments effected by the
Border Protection Legislation Amendment Act 198&h). In SZLAN v Minister for
Immigration and Citizenshid2008] FCA 904 at [51] to [52], 171 FCR 145 at 158
(“SZLAN), Graham J helpfully set forth extracts from bdtie Supplementary Explanatory
Memorandumand theTabling Speechvhen the Parliamentary Secretary to the Minister f
Immigration and Multicultural Affairs introduced é¢ee amendments. As extracted, the

Supplementary Explanatory Memorandstated as follows:

3 New subsection 36(3) is an interpretive provisiaiating to Australia’s protection
obligations. This provision provides that Austratiaes not owe protection obligations to a
non-citizen who has not taken all possible stepevail him or herself of a right to enter and
reside in another country.

5 The purpose of proposed subsections 36(3), @)(@nis to ensure that a protection visa
applicant will not be considered to be lacking fivetection of another country if without
valid reason, based on a well-founded fear of peitsEn, he or she has not taken all possible
steps to access that protection.

And, as extracted, thBabling Speechktated in part as follows:

The amendments that | place before the chambey tadapart of a package of tough new
measures that the Minister for Immigration and hdultural Affairs announced on the 13th
of October 1999.

These measures are aimed at curbing the growingoeuwf people arriving illegally in
Australia, often through people smuggling operation
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The Refugees Convention and Protocol have, froneption, been intended to provide
asylum for refugees with no other country to twn t

Increasingly, however, it has been observed thdtiasseekers are taking advantage of the
convention’s arrangements.

Some refugee claimants may ... have rights of redurentry to another country, where they
would be protected against persecution.

Such people attempt to use the refugee processnasaas of obtaining residence in the
country of their choice, without taking reasonabteps to avail themselves of protection
which might already be available to them elsewhere.

This practice, widely referred to as ‘forum shompimepresents an increasing problem faced
by Australia and other countries viewed as desiratibration destinations.

Domestic case law has generally re-inforced thecjple that Australia does not owe
protection obligations under the refugees conventio those who have protection in other
countries.

It has also developed the principle that pre-existivenues for protection should be ruled out
before a person'’s claim to refugee status in Aliatigconsidered.

Section 36 is also complemented by s 91M and s @ahih are both part of
Subdivision AK, being a subdivision specificallyadiag with the area oNon-citizens with
access to protection from third countri@ese sections provide as follows:

91M Reason for this Subdivision

This Subdivision is enacted because the Parliamensiders that a non-citizen who
can avail himself or herself of protection fromha&d country, because of nationality or
some other right to re-enter and reside in theltbauntry, should seek protection from
the third country instead of applying in Austraft@ a protection visa, or, in some
cases, any other visa. Any such non-citizen whansunlawful non-citizen will be
subject to removal under Division 8.

Note: For protection visas, see section 36.

91N Non-citizens to whom this Subdivision applies

(1)  This Subdivision applies to a non-citizen gtaaticular time if, at that time, the non-
citizen is a national of 2 or more countries.

(2)  This Subdivision also applies to a non-citizém particular time if, at that time:

(@) the non-citizen has a right to re-enter anddee$n, whether temporarily or
permanently and however that right arose or is esg®d, any country (the
available country ) apart from:

(i) Australia; or
(i) a country of which the non-citizen is a natdnor
(i) if the non-citizen has no country of natioitgtthe country of which the
non-citizen is an habitual resident; and

(b) the non-citizen has ever resided in the avbslabuntry for a continuous period
of at least 7 days or, if the regulations presceablenger continuous period, for at
least that longer period; and

(c) a declaration by the Minister is in effect undebsection (3) in relation to the
available country.

(3) The Minister may, after considering any advieeeived from the Office of the United
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Nations High Commissioner for Refugees:
(a) declare in writing that a specified country:

(i) provides access, for persons seeking asylumeftective procedures for
assessing their need for protection; and

(i) provides protection to persons to whom thaturtoy has protection
obligations; and

(i) meets relevant human rights standards fospes to whom that country has
protection obligations; or
(b) in writing, revoke a declaration made underagsaaph (a).
(4) A declaration made under paragraph (3)(a):
(a) takes effect when it is made by the Ministad a
(b) ceases to be in effect if and when it is redbley the Minister under
paragraph (3)(b).
(5) The Minister must cause a copy of a declaratiorof a revocation of a declaration, to
be laid before each House of the Parliament withgitting days of that House after
the Minister makes the declaration or revokes g@atation.

Determining nationality

(6)  For the purposes of this section, the quesiiomhether a non-citizen is a national of a
particular country must be determined solely bgrefice to the law of that country.

(7)  Subsection (6) does not, by implication, afféw interpretation of any other provision
of this Act.

Section 91R thereafter sets forth an explanatiomhait is meant bypgersecutioifl

Section 91R is also a provision which has beesvegltly amended. As explained by
Graham J inNBLC v Minister for Immigration and Multiculturalnal Indigenous Affairs
[2005] FCAFC 272 at [56], 149 FCR 151 at 16RIBLC’), subsequent to the insertion of
s 36(3) to (7) a further amendment was made byMigeation Legislation Amendment Act
(No 6)2001(Cth) which commenced on 1 October 2001. Thatidstrted a new s 91R. His
Honour there also helpfully set forth the followirgxtract from the Minister'sSecond

Reading Speedhn the House of Representatives on 28 August 2001

This bill is aimed at addressing two critical cbaljes facing Australia’s refugee protection
arrangements and our ability to effectively conité to international efforts to protect
refugees.

First, the continuing influx of unauthorised artivao this country is a tangible indicator of
increasingly sophisticated attempts to undermine thtegrity of Australia’'s refugee
determination process.

The second major challenge lies in the increasibgbad interpretations being given by the
courts to Australia’s protection obligations untter refugees convention and protocol.

The convention does not define many of the key $atmses.
In the absence of clear legislative guidance, traaktic interpretation of our obligations has

broadened out under cumulative court decisionshab Australia now provides protection
visas in cases lying well beyond the bounds oriyirenvisaged by the convention.
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These generous interpretations of our obligatiaomoerage people who are not refugees to
test their claims in Australia, adding to percepgithat Australia is a soft touch.

Our action in legislating on the application of ttefugees convention is consistent with the
principles recognised in international law thatesahave the right to define how they will
implement their obligations under internationahtres.

The bill will also stop the refugees conventionngeinterpreted so broadly that people who
were never envisaged to be refugees manage toabfagee protection in Australia.

The government has been concerned for some time¢hhaefugees convention has become
so widely interpreted that it is in danger of fagithe very people that it was designed to
protect.

The bill will define the fundamental conventiomtetpersecutiof, as an appropriate test of
serious harm.

Persecution is a key concept in considering claionsefugee status and it is not defined in
either the convention or Australian legislation.

Our legislation should reinforce the basic prinegpbf persecution under the convention —
that for a person to require protection the pers@eumust be for a convention reason, and the
persecution must constitute serious harm. [GraHamniphases]

The manner in which s 36 and s 91R now operatealgasaddressed by Wilcox J in
NBLCwhere His Honour also referred to thecond Reading Speechthe 2001 amendment

and continued:

[5] It will be noted that both these passages evenconcern that people are being too readily
accepted in Australia as refugees. In that contextas logical for parliamentary counsel to
frame s 91R in such a manner as notionally to amdeh@A(2) of theConvention Relating to
the Status of Refugees 1% done at Geneva on 28 July 1951 as amended (Brabecol
Relating to the Status of Refugees 198@ne at New York on 31 January 1967 (the
Convention), in relation to the application of tAet and regulations to a particular person.
Article 1A(2) of the Convention is the gateway thgh which all applicants for refugee
recognition must pass. By raising the thresholdvbét constitutes ‘persecution’ within the
meaning of Art 1A(2), as applied to that persom #mending legislation was achieving the
minister’s stated purpose of weeding out unwortpgliaants for recognition. However, that
purpose has no relevance to s 36(3), a provisiah ithconcerned with people who have
already satisfied Art 1A(2), as notionally amendigds 91R, and whose only reason for not
being entitled to an Australian visa is that thayéna right of residence in another country.

Bennet J, the third member of the Full CourNBLC, there also noted the manner in which

the qualifications effected by s 36(3) and (4) raperate as follows:

[17] It can be seen that the subject of the sedtidhe person, the applicant. It is not the case
that the applicant simply needs to establish a-feelhded fear in his or her country of
nationality. The “gateway”, to adopt the languadeWilcox J, is a composite test that
precedes the application of s36(2). As the primamgge put it at[38], s36(3) is a
qualification of s 36(2) and (4) is a qualificatitmthat qualification.
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See alsoNBGM v Minister for Immigration and Multiculturainal Indigenous Affairf2006]
FCAFC 60 at [16], 150 FCR 522 at 528 to 529 pecBlaJ; at [55] per Mansfield J. Special
leave to appeal from this decision was granted that appeal was dismisseNBGM v
Minister for Immigration and Multicultural Affair2006] HCA 54, 231 CLR 52.

A RIGHT TO ENTER AND RESIDE?

The firstGround of Appeateeking to contend that there had been an erriamoin
respect to the construction and application of (886 and, in particular, in paragraph [119]

of the Tribunal’s reasons — was expressed irNibiece of Appeads follows:

Cameron FM erred in failing to hold that the RefeigBeview Tribunal committed a
jurisdictional error in so far as it as its [sigdsion involved an error of law.

Particulars

The Refugee Review Tribunal gave to the concepaaight to enter and reside 'imnother
country in subsection 36(3jligration Act 1958(the “Act”) a meaning unavailable under the
Act, namely that a person’s right toeSidé in another country within the meaning of
subsection 36(3) would only baégated in circumstances oféxtreme hardship(at [119]).

The Refugee Review Tribunal ought to have held thatconcept of a right to reside in
subsection 36(3) of the Act included:

(a) the right to participate in that Country’s gyatof social security; and/or

(b) as a matter of practical reality, the capattgstablish a residence in that country.

The same argument was advanced before the Fedewgiktvhite and was rejected: [2009]
FMCA 1197 at [24] to [39]. TheHardshig which it is said would be faced by the Appellant
was said to be attributable (at least in part)isoitability to obtain employment or to access
welfare benefits should he remain in Spain for Emthan 6 months.

The range of errors that may constitute jurisdii error is quite broad. Minister
for Immigration and Multicultural Affairs v Yus(2001] HCA 30, 206 CLR 323 McHugh,
Gummow and Hayne JJ identified some of the parasedé errors that may go to
jurisdiction as follows:

[82] It is necessary, however, to understand whateant by “jurisdictional error” under the
general law and the consequences that follow fromeasion-maker making such an error.
As was said irCraig v South Australigif an administrative tribunal (like the Tribunal)

“... falls into an error of law which causes it to itina wrong issue, to ask itself a
wrong question, to ignore relevant material, ty @i irrelevant material or, at least
in some circumstances, to make an erroneous findindo reach a mistaken
conclusion, and the tribunal’'s exercise or purpbréercise of power is thereby
affected, it exceeds its authority or powers. Sanherror of law is jurisdictional
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error which will invalidate any order or decisiohtbe tribunal which reflects it”.

“Jurisdictional error” can thus be seen to embmo@mber of different kinds of error, the list

of which, in the passage cited fra@raig, is not exhaustive. Those different kinds of error

may well overlap. The circumstances of a particidase may permit more than one

characterisation of the error identified, for exdenms the decision-maker both asking the

wrong question and ignoring relevant material. Whamportant, however, is that identifying

a wrong issue, asking a wrong question, ignoringvent material or relying on irrelevant

material in a way that affects the exercise of powéo make an error of law. Further, doing

so results in the decision-maker exceeding theaaitghor powers given by the relevant

statute. In other words, if an error of those tyjesade, the decision-maker did not have

authority to make the decision that was made; heherdid not have jurisdiction to make it.

Nothing in the Act suggests that the Tribunal igegi authority to authoritatively determine

guestions of law or to make a decision otherwisen tim accordance with the law. [footnotes

omitted]
Not all errors as to the correct construction apgliaation of a statutory provision will
necessarily constitutgurisdictional error’: Minister Administering Crown Lands Act v New
South Wales Aboriginal Land Counf2009] NSWCA 352 at [9], 171 LGERA 56 at 62 per

Hodgson JA.

But an error as to the correct construction argiegtion of s 36(3) of thdligration

Act in the present proceeding, it is considered, caolastitute jurisdictional error. Section
36(3) operates as an important qualification ohltbe manner in which the Act operates in
respect to those seeking Australia’s protectionefisgees and as an important aspect of the
obligations Australia has assumed internationaflgr the Refugee Review Tribunal to
wrongly exclude an applicant from refugee statugdason of a misconstruction of s 36(3)
would be a failure on the part of the Tribunal mofact do the task entrusted to it by the
Legislature. Such an error could operate at theebuif a consideration of an applicant’s
claims so as to exclude from further consideratif@merits of those claims by reason of a
mistaken conclusion that the applicant cowddtér and residein a third country.

Although an error in the construction of s 36(3aymthus be accepted as a
jurisdictional error, it is considered that thesfiGround of Appeais to be rejected for either

of two reasons, namely:

. the Tribunal whose decision was under review ditimake any finding either that
the right to reside would only benégated if an applicant for refugee status was
exposed to éxtreme hardshipor that the present Appellant would facextreme
hardshig; and/or
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. s 36(3), properly construed, simply addressesitie to “enter and residein a third
country and does not incorporate any requiremenet@ssarily examine such matters
as a person’s ability to obtain employment or toeas welfare benefits upon taking

up residence.

The former reason is a sufficient reason to rdjeeffirstGround of Appeal

Irrespective of what may be the correct constamctf s 36(3), the simple fact is that
in the present case the Tribunal did not conclhdé & person’s right to ‘reside’ in another
country within the meaning of subsection 36(3) waarly be ‘negated’ in circumstances of

‘extreme hardshig. The conclusion in fact reached by the Tribunabkwhat:

...[[]t might be theoretically possible that an dpaht could face such extreme hardship that

a right to reside is in effect negated.
Indeed, the Tribunal found it unnecessary to carsillis ‘theoretical” possibility or such a
“hypotheticdl case. Its conclusion was simply that the diffimd confronting the now
Appellant were fiot such as to negate the existence of his right$@é in Spain. That was
a finding of fact open to it on the evidence anfinding of fact not dependent upon the

construction of s 36(3) now urged on behalf of Appellant before this Court.

The first Ground of Appeal with respect, misstates the conclusion and figslin
reached by the Tribunal. Taking the argument asackd on behalf of the Appellant at its
highest, the present Appellant did not factually #athin the construction advanced on his
behalf.

In rejecting a like argument, the Federal Magistralso correctly noted that the
Tribunal at paragraph [119] did noexXpress the view that a person’s right to reside in
another country within the meaning of s.36(3) wooidly be ‘negated’ in circumstances of
‘extreme hardshig: [2009] FMCA 1197 at [25]. After setting out past paragraph [119] of
the Tribunal's reasons, the Federal Magistrate wentto observe that[d]lthough the
Tribunal did consider the difficulties which thepdipant might confront were he to relocate
to Spain, it did so in the context of s.36(4) argkter such circumstances might amount to
Convention-related persecution. It did not consittease matters in the context of s.36(3) and
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whether the applicant’s right to reside in Spainghti have been negated ther&bj2009]
FMCA 1197 at [25].

Although the reasoning of the Federal Magistratey mot completely set forth the
manner in which the Tribunal discharged its funt$iono appellable error is discernible in
the Federal Magistrate’s conclusion.

Separate from any consideration of the findings e@nclusions in fact expressed by
the Tribunal, however, is the rejection of the mmnargument advanced on behalf of the
Appellant that s 36(3) and the use of the terasitlé carries with it a practical opportunity
for a person to obtain employment and to partieipata country’s welfare benefits.

The source of the Appellant’s argument that suelttens are incorporated within the
ambit of s 36(3) was primarily to be found withintigle 1E of theConvention Relating to
the Status of Refuge€&he Conventiof). That Article is found within Chapter | of the
Convention which is directed to thdéfinition of the term ‘refuge®’Article 1E provides as

follows:

This Convention shall not apply to a person whietognized by the competent authorities of

the country in which he has taken residence asngatVie rights and obligations which are

attached to the possession of the nationality &tf ¢buntry.
Chapters 1ll and IV of the Convention thereaftemaldeith “Gainful Employmefitand
“Welfaré respectively. Within Chapter IV, Article 24 prales that the Contracting States
shall accord to refugees lawfully staying in therritory the same treatment as is accorded

to nationals in respect tdhe matters thereafter mentioned.

Counsel on behalf of the Appellant accepted that rights and obligations of a
claimant for refugee status are to be found in ralists domestic law and not in the terms of
the Convention. But, where there is ambiguity i terms of the statutory language
employed by the Australian parliamentary draftsnranpurse it was said could be made to

the terms of the Convention as an aid in the réisolwf that ambiguity.

It may presently be accepted that the correcttooctson of s 36 is not without its

difficulties. Despite the apparent simplicity ofettstatutory phrase in s 36(3), namely the
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“right to enter and reside there is continuing uncertainty as to what aitllee words

themselves mean or what the phrase as a whole means

The term énter is defined by s 5 as includingé-entet. The terms fight” and
“resid€ are not defined. Nor is there a definition of flerase fight to enter and reside

It should also be noted that the same statutorggehis also to be found elsewhere in
the Migration Act— namely, in s 91D(2)(b). Section 91M, it may als® noted, refers to a

“right to re-enter and reside

The term fesidé€ is also employed in ss 42réside indefinitel), 189 and 197AB.

An initial potential source of ambiguity is whette36(3) refers to only a single right,
namely a right to enter and reside, or whetheefitrs to two separate rights, namely a right
to enter and a separate right to resideSHLANat 162, Graham J concluded that s 36(3)
referred to a single right of entry and residefideat conclusion, His Honour reasoned, was
supported by the reference to a single right liatsr36(3).

That conclusion, it is respectfully considered¢lisarly correct. The phraseight to
enter and resideis a composite phrase which should be constrgea whole. Section 36(3)
refers to a singleright”. A “right” to enter another country is not sufficient foetpurposes
of s 36(3); nor is arfght” to reside sufficient. As noted by Graham BALAN s 36(3) refers
to “that right’, namely ‘the right to enter and resitdleConstrued as a composite whole, the
phrase itself assists in giving content to thatolhwill operate as aqualificatiori’ upon the
“criterion for a protection visato which s 36(2) refers. Construed as a compaogitele, the
phrase largely removes any necessity to even cenaidether a visa issued to a tourist or for

limited business purposes would fall within thegs®.

Attempts to construe the individual terms withinetphrase, it is respectfully
considered, have the potential to mislead and ertiattention away from the object and
purpose sought to be achieved by s 36 as a whotsh &tempts also have the potential to
divert attention into questionable analogies awhat the phraseright to entef or the term

“residé may mean in other areas of the law. It neversglemains instructive to consider
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each of the individual statutory terms used byRladiamentary draftsman as a potential aid

to construing the phrase as a composite whole.

Subject to that reservation, various words of pbsawithin s 36 have over time
received the attention of a number of Full Couftshes Court and of various Judges of the
Court. Such views as have been expressed haveusiyioeen directed to the terms of the

legislation then in force.

Views have thus been expressed as to whetheetire“tight” refers to an éxisting
legally enforceable rigkit (WAGH v Minister for Immigration and Multicultural nd
Indigenous Affaird2003] FCAFC 194 at [32], 131 FCR 269NAGH) at 278 per Lee J;
SZLAN v Minister for Immigration and CitizensigD08] FCA 904 at [68], 171 FCR 145 at
162 per Graham J) or a practical ability to entet geside in a country and obtain protection
(Minister for Immigration and Multicultural Affairs Applicant C[2001] FCA 1332 at [20]
to [21], 116 FCR 154 at 161Applicant C) per Stone J (Gray and Lee JJ agreeilghGH
at [54] per Hill J). The phrase in s 36(3)oWwever that right arose or is expressdths been
relied upon by Allsop J i'v856/00A v Minister for Immigration and Multiculalr Affairs
[2001] FCA 1018, 114 FCR 408 as indicating thae“source and incidents of the right can

be diversé& His Honour continued:

[31] ... It also assists in the recognition that higis intended to be a wide conception.
Especially in the light of the above phrase, | see@eason to restrict the meaning of the word
“right” to a right in the strict sense which is &ly enforceable and which is found reflected
in the positive law of the state in question oretcclude from the meaning the notion of
liberty, permission or privilege lawfully given,kadit capable of withdrawal and not capable
of any particular enforcement, or to exclude frdm meaning a liberty or permission or
privilege which does not give rise to any particudaty upon the state in question. Such a
liberty, permission or privilege would obtain itf§festive substance from its grant and
thereafter from the lack of any withdrawal of itdafnom the lack of any existing prohibition
or law contrary to its exercise, rather than frdra existence within the positive law of the
state in question of a correlative duty, justicialind enforceable in law, to recognise the
right. It may be that in many cases if the righttassurvive outside, and divorced from
residence in, the country in question it may wealaright in the strict sense, but | do not
think that that conclusion follows as a mattertattory construction.

The source of any suchright” has also received attention. It need not be one

conferred by the grant of a visa. Thus StoneAjpplicant Cfurther observed:

[60] It should also be recognised that a rightmfysuch as | have postulated may arise other
than by grant of a visa. A country’s entry requiegnts may be met by proof of identity and
citizenship of a nominated country being providetha border, for example by production of
a valid passport, without the necessity for a vidas would explain the use in s 36(3) of the
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phrase, “however that right arose or is expressed”.

101 Perhaps of more immediate relevance to the pregmeal are the views previously
expressed as to what is meant to be conveyed bigtimeresid€. Implicit in the judgment
of Lee J INWAGH s that it refers to an ability taéside in a third country for so long as is

necessary to secure the protection that the coumdgyoffer. Hill J there further observed:

[62] With respect to Lee J, s 36(3) does not rextivat it be shown that the third country

acknowledge that it would accord the person pratedrom persecution if returned to the

country of residence or nationality. There is naghin the section which suggests the need
for a prior recognition by the third country. Ifcduprior acknowledgment or recognition is to

be required then it would be necessary to add antially to the words used in s 36(2).

Accordingly | do not accept that s 36(3) requirkattthe Minister show that the applicant

have an existing right to enter and reside andivecprotection equivalent to that to be

provided to that person by a Contracting State utfdeConvention.

[63] In my view the question to be determined bg Thibunal is whether the appellant was a
person who had what may be described as a righivha practically likely to be exercised,

albeit not legally enforceable, to enter and residen if only temporarily in the United States
and in circumstances where it was practically {ikblat she would obtain effective protection
there. It is not necessary that the Tribunal dewitether the “right” in that sense carries with
it the right to receive protection in the third otny.

[64] | agree with Lee J, naturally, that not angayino matter how restrictive, would activate
s 36(3) and thus result in the person not beingragm to whom Australia owed protection
obligations. The right, to which s 36(3) refersna merely a right to enter. It must be a right
to enter and reside. A transit visa, for exampleyhd, or could, be a right to enter, but clearly
is not a right to enter and reside.

[65] The fact that the residence of which the secpeaks may be temporary is clear from
the face of the section. Whether a visa to entetdiarist purposes is a visa which authorises
both entry and (temporary) residence is a difficulestion. “Reside” in its usual dictionary
sense means “to dwell permanently or for a conalilertime; have one’s abode for a time”
(see The Macquarie Dictionary(3rd ed, 1997)). It would be an unusual, althougit
impossible, use of the word to refer to a tourstourist may stay overnight, or for a time in
a country, but that country would not be his or pkxce of abode, even temporarily. The
present is not a case where the appellant carrieghy business, or indeed was employed by
some other person in that person’s business. Ifnsdre then it would be possible to argue
that residence was necessary for business purposes.

102 Subsequently, iNBLC a Full Court again had the occasion to consideg(3)3The
principle question there under consideration waes rtteaning of the phraseall’ possible
step$in s 36(3). In the course of resolving that questGraham J concluded:

[61] The appellants’ submitted that “possible steplould be construed as “reasonably
available steps” or “reasonably practicable steps"reasonably possible steps” and that in
this regard the Tribunal misconstrued s 36(3).

[62] In dealing with this issue the primary judgaEds in my view correctly, “Section 36(3)
directs attention at taking stefwsavail oneself of a right to enter and resideaigountry [It]
is not directed to the consequences of entering rasitling in a country” (emphasis in
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original).

[63] The relevant right in respect of which a natigen must take all possible steps to avalil
himself is the bare right, if it exists, to enterdareside in a country, not a right to enter and
reside comfortably in a country.

Wilcox J had earlier similarly observed:

[2] ... The words ‘all possible steps’ in s 36(3) tok Migration Act 1958(Cth) (the Act)
ought to be interpreted as meaning exactly what ga&y. Especially having regard to the
context in which s 36(3) was enacted, as evidernmedhe extrinsic materials, it is not
possible to conclude that Parliament intended thedsvto require decision-makers to take
into account the consequences to the person ofimmter residing in the relevant third
country, except as specifically provided in sulgsdnd (5) of s 36. If the appellants’
argument in relation to s 36(3) were correct, sssand (5) would be otiose. Given that
subs (4) commences with the word ‘However’, andsq#) with ‘Also’, those subsections
can hardly be regarded as insertions for more amitrahution.
Bennett J (at [12]) also expressed concurrence thighconclusion of Graham J as to the

meaning of the phrasalt possible stegs

But no decision supports the construction of SB&pEw advanced on behalf of the
Appellant. The reasons for decision, for exampleHdf J in WAGH at [64] cannot be
construed as any endorsement of the propositidritieaeference to residence carries with it

any right to participate in (for example) welfameniefits.

Nor is such an interpretation of s 36(3) suppofigdhe words in fact used. Indeed,
the only ‘fight” to which reference is made in that sub-sectiora i&ight to enter and
residé. There is no reason why any further right, inéhgd any right to receive welfare
benefits, should be implied. To imply such rightsuld be, it is respectfully concluded,
contrary to the conclusion of the Full CourtNBLC. Graham J there concluded that the right
referred to was a bare right to enter and resiet, & right to enter and reside comfortably in
a country: [2005] FCAFC 272 at [63]. And, as was concludedWilcox J, there was no
requirement to take into account the consequences to the persentefing or residing in
the relevant third countty [2005] FCAFC 272 at [2].

Nor does recourse to the Convention provide amsae to reach any different

conclusion.

Article 1E, a provision upon which particular egice was placed by the Appellant, is

a provision which expressly identifies those pesstanwhom the Convention does not apply,
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namely those persons who have taken up residenaaather country and who have been
recognised by that country akdving the rights and obligations which are attagtie the

possession of the nationality of that couhtx person who has received such recognition
from another country is not a person who isefugeé as defined by the Convention. Quite
simply, such a person cannot voluntarily leave phece in which he has taken up such

residence and seek to then enter another countrig @hoosing.

However that clause of Article 1 may be construéd, ‘criterion for a protection
visd’ under Australian law is to be found within s 36(®nce that sub-section identifies
those who may apply for such a visa, s 36(3) tHemeaperates as a separate qualification
upon those who may apply and s 36(4) again thereafierates as a further qualification.
Concurrence is expressed with the view of Allsom Y856/00A supra, that the text of
s 36(3) is more relevahthan the terms of Article 1E when construing tieem ‘“right”:
[2001] FCA 1018 at [31], 114 FCR at 419.

Left unanswered by the Appellant was why the aowsbn of s 36(3) being
advanced only picked up the right to obtain welfasnefits and not the other benefits

referred to in Chapter IV of the Convention.

The argument advanced on behalf of the Appellzaitthe fight to enter and reside
necessarily incorporates as a matter of law a ghan ability to obtain employment and a

right to participate in a country’s welfare bereii thus rejected.

Left open for future resolution is a question@svhether a person who hasrght to
enter and residein another country may so confront economic oygatal circumstances
that he may not truly be said to have suchight”. The right is a fight to enter and reside
it is perhaps different to aight to enter and subsistRegulation 5 to the Revised 1956
Regulations for Inmates for the United States Refidry for Alcatraz, California, it will be
recalled provided:

PRIVILEGES. You are entitled to food, clothing, kBeand medical attention. Anything else
that you get is a privilege. You earn your privésgoy conducting yourself properly. ‘Good
Standing’ is a term applied to inmates who haveoadgconduct record and a good work
record and who are not undergoing disciplinaryrietgins.
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It would be desirable to conclude thatraght to enter and residemeans a little more than
the basic entitlements extended to inmates of Adeabver half a century ago. A right to
enter a country and to have access to basic staitkfood may not be as desirable as a
claimant may hope for, but it may perhaps remdinight to enter and resideExamples are
regrettably not infrequent where those fleeing @euion are housed by another country in
tents or make-shift accommodation and have notgaldiobtain employment and where their
ability to move freely throughout a country maydegiously circumscribed. But their ability
“to enter and residen the country to which they have fled may neletess still fall within
the ambit of the qualification expressed in s 36(3)

RELEVANT CONSIDERATIONS AND IRRELEVANT CONSIDERATIO NS

The secondGround of Appealalleged the failure to take into account relevant

considerations and the taking into account of@waht considerations as follows:

Cameron FM erred in failing to hold that the RefigReview Tribunal committed a
jurisdictional error in so far as it failed to takd#o account relevant considerations and took
into account irrelevant considerations.

Particulars

(@) The Tribunal concluded that the challengesApgellant would face in Spain were “far
removed” from “extreme hardship” (at [119]) and ghimproperly excluded further
consideration of the application of subsection 36f3he Act.

(b) In so far as the Tribunal may have based itelusion in 2(a) on its factual findings in
relation to whether the Appellant would face a rel@nce of persecution in Spain, the
Tribunal took into account an irrelevant considieratbeing only whether any extreme
hardship faced by the Appellant would be due t@awention reason.

Again, the challenge to the approach of the Trdbun and the challenge to the
decision of the Federal Magistrate — draws attent paragraph [119] of the Tribunal’s

decision.

The Federal Magistrate rejected the argument. dieladed that asthe Court has
not accepted the applicant’'s submissions on whaside’ means in s.36(3), the second
ground of the application lacks the necessary fatinod and thus discloses no jurisdictional
error on the part of the Tribunal[2009] FMCA 1197 at [41].

The failure to take into account relevant constlens and the taking into account of

irrelevant considerations may also constitute glicisonal error:Minister for Immigration
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and Multicultural Affairs v Yusy2001] HCA 30 at [82], 206 CLR 323 at 351 per McHug
Gummow and Hayne JJ. The observations there madediace been repeatedly cited and
applied by Judges of this Court: e.bBlaneef v Minister for Immigration and Citizenship
[2007] FCA 1273, 161 FCR 40 at [126] to [127] pge8der J (aff'd on appeadWinister for
Immigration and Citizenship v Hand@007] FCAFC 203, 163 FCR 414). See aldnister

for Immigration and Citizenship v JSHR010] FCA 569 at [34] per Marshall J.

Again two fundamental difficulties confront tH&round of Appeal.

One is that it is thdligration Actitself which primarily identifies the considerat®
to be taken into account. The second is that @isund inherently seeks to advance a
submission which challenges the weight given by Thi#unal to the challenges the
Appellant would face in Spain. Minister for Immigration and Multicultural Affairg Yusuf
supra, McHugh, Gummow and Hayne JJ also observed:

[73] It is, of course, essential to begin by coesiag the statutory scheme as a whole. To that

extent the submission is right. On analysis, howethe asserted duty to make findings may

be simply another way of expressing the well-knadurty to take account of all relevant

considerations. The considerations that are, onaferelevant to the Tribunal’'s task are to be

identified primarily, perhaps even entirely, byaefnce to the Act rather than the particular
facts of the case that the Tribunal is called oodiesider. ...

[74] This does not deny that considerations advanbg the parties can have some
importance in deciding what is or is not a relevansideration. It may be, for example, that
a particular statute makes the matters which akaragtd in the course of a process of
decision-making relevant considerations for thegies-maker. What is important, however,
is that the grounds of judicial review that fastgron the use made of relevant and irrelevant
considerations are concerned essentially with vérethe decision-maker has properly
applied the law. They are not grounds that areralyiconcerned with the process of making
the particular findings of fact upon which the démn-maker acts. [footnotes omitted]

This passage has also been applied by decisiotteedfull Court of this CourtApplicant

M185 of 2003 v Minister for Immigration and Multltwral and Indigenous Affair§2005]
FCAFC 230 at [8] per Sundberg, Marshall and Meddel

In addition to the basis upon which the Federalgislaate rejected the same
argument, it is considered that a further basisnupdich it can be rejected is that the

argument is an impermissible attempt to reviewfitn#ings of fact made by the Tribunal.

Counsel on behalf of the Appellant, it should lwted, properly accepted that the

secondGround of Appal must falil if the firsGroundwas unsuccessful.
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FINDINGS AND EVIDENCE

119 The thirdGround of Appeahblleging the making of findings of fact not opem the

evidence was expressed as follows:

Cameron FM erred in failing to hold that the RefigBeview Tribunal committed a
jurisdictional error in so far as it made findirtgst were not open on the evidence before it.

Particulars

The Refugee Tribunal found that the Appellant’sigebiof unemployment in Spain would be
“short lived” because of his age, past work expmeand the availability of “support groups
and social networks” in Spain (at [138]).

It was not open to the Refugee Review Tribunal &kenthis finding as there was no evidence

before the Tribunal that:

(@) young uneducated migrant non-citizens who dospeak Spanish and who were only
experienced in menial labour were likely to findmayment relatively quickly in Spain;
and or

(b) there were support groups and social netwarl&piain which could support unemployed
migrant non-citizens such as the Appellant.

The particulars, of course, make reference to papdg[138] of the Tribunal’'s reasons.

120 A mere factual error, leaving aside jurisdictiorfatts, is unlikely to constitute
jurisdictional error:Re Minister for Immigration and Multicultural Affai; Ex parte Cohen
[2001] HCA 10, 177 ALR 473. McHugh J there observed

[35] The tribunal understood the question that adhto answer. Even if it applied an
erroneous precedent, it did not commit a jurisdiwdil error. The expressions “disability” and
“other serious circumstances” were used in reg InOtheir ordinary, non-technical sense.
The ordinary meaning or common understanding ofoa-technical word is generally a
question of fact. Leaving aside questions of jucisoinal fact, an administrative tribunal will
ordinarily not commit a jurisdictional error unlesfias made an error of law. A factual error
made in the course of making a determination oisé®t is unlikely to be a jurisdictional
error unless the particular fact is a jurisdictiofact. Courts should be slow to find that an
erroneous finding of fact or an error of reasonindinding a fact, made in the course of
making a decision, demonstrates that an admirir&ibunal so misunderstood the question
it had to decide that its error constituted a pligonal error.

[36] If an administrative tribunal applies a wrolegal test or asks itself or decides a wrong
legal question, it may be a short step to conclydivat it did not decide the question that it
had to decide. But questions of fact are ordindalyan administrative tribunal to determine

and so are the reasoning processes employed to sumkefindings. Disagreement with a

finding of fact or the reasoning process used tal fit is usually a slender ground for

concluding that a tribunal misconceived its duty.

Kirby J has likewise concluded that a complaint tine Refugee Review Tribunal came to

the wrong decision on the facts placed before ithaut more, does not[énliven] the
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jurisdiction of this court to provide a constitutial writ. Specifically, it is a complaint that
falls short of showing jurisdictional error on thmart of the tribundl: Re Refugee Review
Tribunal; Ex parte HF2001] HCA 34 at [25], 179 ALR 513 at 518 to 519.

But, in Minister for Immigration and Multicultural and Ingenous Affairs v VOAO
[2005] FCAFC 50 at [5] and [13] it was acceptedtthafinding of fact Without any
supporting probative evidentenay constitute jurisdictional error. And BBFGB v Minister
for Immigration and Multicultural and Indigenousfaifs [2003] FCAFC 231, 77 ALD 402,
an argument was advanced that there was no infaimavailable to found a conclusion
“that there was a government in control of the pl&oen which the appellant came that
could or would protect the appellant from perseonti Mansfield, Selway and Bennett JJ

observed:

[19] This argument, if it were made out, would lfisient to establish that the tribunal had
made a ‘jurisdictional error’ so as to found juiiibn in this court to intervene. If the
tribunal makes a finding and that finding is aicat step in its ultimate conclusion and there
is no evidence to support that finding then thisymeell constitute a jurisdictional error:
Australian Broadcasting Tribunal v Borf@990) 170 CLR 321 at 355-357; 94 ALR 11 at 37-
8; 21 ALD 1 at 23-4. If the decision of the triblimeas ‘Wednesburyunreasonableness or if
the material on which the tribunal relied was sadequate that the only inference was that
the tribunal applied the wrong test or was notgeality, satisfied in respect of the correct test,
then there would also be jurisdictional error: SBe Minister for Immigration and
Multicultural Affairs; Ex parte Applicant S 20/20q2003) 198 ALR 59 at 62, 67, 76, 90—
91...

See alsoSZMSB v Minister for Immigration and Citizensf2009] FCA 373 at [45] to [52],
108 ALD 361 at 372 to 373 per Reeves J.

These conclusions are also supported by the martieredecision of the High Court
in R v Australian Stevedoring Industry Board; Ex pavtelbourne Stevedoring Co Pty Ltd
(1953) 88 CLR 100. Dixon CJ, Williams, Webb and I&gér JJ there referred to the
distinction between a finding of fact for which tkevas no basis and a finding which may be
founded upon anifiadequacy of ... materialProhibition, it was said, would lie whereri
the facts no basis could eXigbr exercising a power. When considering a poteecancel or

suspend registration, their Honours said at 11171&

... There can be no foundation for a writ of prohditunless and until it appears, whether
from the course of the inquiry or from the prelimnip statement of the matters to which the
inquiry is directed, that there can be no basistlfer exercise of the power conferred by
s 23(1) or that an erroneous test of the liabibfythe employer to the cancellation or
suspension of his registration will be applied lattsome abuse of authority is likely. In any
such case a writ of prohibition may lie but it mumt a writ restraining the ordering of
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cancellation or suspension. If on the facts nosasuld exist for exercising the power it
would be a proper exercise of this Court's jurifidic to award a writ of prohibition
prohibiting unconditionally or peremptorily the @aflation or suspension threatened. For in
the first place the board and the delegate arettmshofficers of the Commonwealth. At all
events that has not been disputed.

Their Honours then went on to observe at 119 to 120

It is in this respect only that the stage at whilbh present application is made becomes

important. But the chief point of difficulty in thease lies in the distinction between on the

one hand a mere insufficiency of evidence or othaterial to support a conclusion of fact

when the function of finding the fact has been cattet to the tribunal and on the other hand

the absence of any foundation in fact for the fiuléint of the conditions upon which in point

of law the existence of the power depends. It tsemough if the board or the delegate of the

board, properly interpreting pars (a) and (b) of28(1) and applying the correct test,

nevertheless satisfies itself or himself on inadégumaterial that facts exist which in truth

would fulfil the conditions which one or other ooth of those paragraphs prescribe. The

inadequacy of the material is not in itself a grbdar prohibition. But it is a circumstance

which may support the inference that the tribusapplying the wrong test or is not in reality

satisfied of the requisite matters. If there arbeotindications that this is so or that the

purpose of the function committed to the tribursalriisconceived it is but a short step to the

conclusion that in truth the power has not arisecalise the conditions for its exercise do not

exist in law and in fact.
The power conferred by s 75(v) of tBemmonwealth of Australia Constitution Actgrant a
“writ of ... prohibitiori, it will be recalled, is exercised where thergussdictional error:
Darling Casino Ltd v New South Wales Casino Conmuthority (1996) 191 CLR 602 at 632
to 633 per Gaudron and Gummow JEvér since the time of Edward |. the word
‘prohibition’ has been used in English jurisprudeno denote a judicial proceeding in which
one party seeks to restrain another from usurpingx@eeding jurisdictioh R v Murray; Ex

parte CommonwealtfL916) 22 CLR 437 at 445 to 446 per Griffith CJ.

Where there is probative materidl upon which a decision may be reached,
jurisdictional error is thus not established whgere@as open to the decision-maker to reach
the decision sought to be impugnedinister for Immigration and Citizenship v SZMDS
[2010] HCA 16, 84 ALJR 369.

More difficult to resolve is the issue of whetharisdictional error is established
where there is said to have been an illogical meoef reasoning applied to probative
material which can arguably support the administeatlecision under review. The claimant
to refugee status iBZMDSclaimed persecution by reason of his homosexudlityat claim
had been rejected by the Minister's delegate amad diecision had been affirmed by the

Refugee Review Tribunal. An application to the Fati®lagistrates Court was dismissed but
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an appeal was allowed by a Judge of this C&IMDS v Minister for Immigration and
Citizenship[2009] FCA 210, 107 ALD 361. In allowing the appeialwas said that[t]he
Tribunal’s conclusion that the applicant was nohamosexual was based squarely on an
illogical process of reasonirigvith the result that the Tribunaféll into jurisdictional error
having regard to the way it reached the concludlaat the applicant was not a homoseXual
Special leave to appeal was granted. Heydon J asdn@n and Bell JJ allowed the appeal.
Gummow ACJ and Kiefel J in a joint judgment disgentin their own joint judgment,

Crennan and Bell JJ concluded:

[135] On the probative evidence before the Tribumalogical or rational decision maker
could have come to the same conclusion as the falbWVhilst there may be varieties of
illogicality and irrationality, a decision will ndie illogical or irrational if there is room for a
logical or rational person to reach the same datisin the material before the decision
maker. A decision might be said to be illogicalroational if only one conclusion is open on
the evidence, and the decision maker does not ¢ortfeat conclusion, or if the decision to
which the decision maker came was simply not opethe evidence or if there is no logical
connection between the evidence and the infereacenclusions drawn. None of these
applied here. It could not be said that the reasmmier consideration were unintelligible or
that there was an absence of logical connectiowd®t the evidence as a whole and the
reasons for the decision. Nor could it be said thate was no probative material which
contradicted the first respondent’s claims. Thees.wihe Tribunal did not believe the first
respondent’s claim that he had engaged in the tipeof homosexuality” in the UAE and
accordingly it was not satisfied that he fearedsgeution if he returned to Pakistan.

[136] There is no sense in which the decision tthe first respondent did not fear
persecution, or the findings upon which that decisivas based, could be said to be “clearly

" u

unjust”, “arbitrary”, “capricious”, hot bona fide” or ¥Wednesburyunreasonable”. Whilst
these analogous categories were not relied on,sese to confirm the want of jurisdictional
error by reference to the closely related compdadftillogicality and irrationality. Neither the
decision that the Tribunal was not satisfied thatfirst respondent feared persecution nor the
findings on the way to that conclusion were “iroal” or “illogical” in the sense explained
in these reasons. The Tribunal's decision did hotsany jurisdictional error.

For present purposes it may thus be acceptedthibamaking of a finding of fact
which is a critical step in the ultimate conclusieached and for which there is no evidential
support may constitute jurisdictional error. No sfien as to illogicality or irrationality

presents itself in the present appeal.

The passage upon which the preserdund of Appeafocuses is paragraph [138] of
the Tribunal’s reasons for decision and its findihgt “any period of unemployment will be
short-lived, given the applicant’s age and the matof his past work, and it is satisfied that
there are support groups and social networks inisplaat are available to ensure that he
does not suffer harm amounting to persectition
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There are at least two answers to Gisund of Appealnamely:

. as is apparent from paragraph [137] of the Tribsnaasons, the Tribunal didh6t
accept that the essential and significant reasaonafyy period of unemployment will
be the applicant’'s race, his membership of any ipaldr social group (such as
‘unemployed Roma non-citizens’) or any other Cotisanground (such as his

nationality, as a non-Spaniarf)and/or

. albeit based upon conflicting evidence, the findmgde by the Tribunal was one

which found some support in the evidence.

The factual basis upon which the Tribunal procdedecluded not only the
submissions made on the now Appellant's behalf &lso publications, including a
publication in 2002 of th®pen Society Institutddis submissions, for example, included the

following statement of facts:

As he does not have any connections with Spaie fppellant] will need to either find
employment or access social assistance paymentslén to begin the process of establishing
a permanent residence. The current financial cnisiSpain has resulted in an employment
rate of 17.4 per cent and acceptance that these"severe and deep economic crisis”. It is
reasonable to assume that [the Appellant], as ag/eman without vocational or language
skills, will be unable to gain employment. | no&t even before the financial collapse of late
2008, citizens of the Czech Republic had a lowifgafs foreign workers in Spain and most
of those employed in EU states held university degior high school diplomas.

EU documents indicate that [the Appellant] will i@ able to access any financial assistance
from the Spanish government. Financial assistasoaly available to job-seekers if there is a
“genuine link” between the job-seeker and the eyplent market in the host state. It will be
impossible for [the Appellant] to prove that he laas/ link with the Spanish employment
market, apart from mere presence. Unemployment patgnare dependent on prior work
experience in the host state, prior contributiopnp@nts into national protection schemes, or
prior unemployment payments from the applicant’siomal government. He will not be
entitled to any language or vocational trainingeréfore his future chances of gaining
employment will be limited. [footnotes omitted]

The publication of theOpen Society Instituteontained material specifically onTHe

Situation of Roma in Spdiand stated in part as follows:

Government response

Governmental response to employment issues affpdtie Romani community has been
framed in terms of clichés and generalisations alleck of skills and different cultural
attitudes towards work among Roma/gitano commuwjilille consideration has been given
to the role played by racial discrimination, andaagsult few strategic policy responses to the
reality of discrimination have been developed.

A number of “employment integration” schemes haeeived State and AC funding through
the Roma Development Programme, including pre-eympémt training, career guidance,
assistance and supervision to help young peopdgriate into the labour market, vocational
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training for groups excluded from standard trainiagd training for intercultural mediators.
The Ministry of Social Affairs and local governmsritave financed various programmes to
assist street sellers.

One encouraging development is “Acceder,” an EUssuigd programme, which for the first
time includes the Romani community as a speciglketagroup for the operative programmes
of the European Social Fund. The Programme aimgot with ACs and municipalities to
secure employment for 2,500 Romani individuals oweseven-year period. “Acceder”
branches opened in each participating municipalityction as a network of parallel
employment offices for Roma/gitanos, providingriag, counselling and mediation services.
The programme is administered by the FundacioneBaiado General Gitano (FSGG) and
financed by the EU and Autonomous Communities.ak bver 150 full-time staff persons,
who work in five-member multicultural teams, andlaoorators in 32 municipalities in 13
ACs. [footnotes omitted]

The thirdGround of Appeals, in essence, an objection to the weight givernhe

Tribunal to the materials before it or, alternalfyye challenge to the inferences drawn from

those materials. Either way, no jurisdictional ersomade out.

The thirdGround of Appeais rejected.

PROCEDURAL FAIRNESS — SECTION 425

The finalGround of Appeadlleging a denial of procedural fairness was esged as

follows (without alteration):

Cameron FM erred in failing to hold that the RefigReview Tribunal committed a
jurisdictional error in so far as failed to acctingé Appellant procedural fairness.

Particulars

The Refugee Review Tribunal failed to inform thep&plant that the following issues arose in

relation to the decision under review:

(&) Whether the Appellant would generally face exte hardship in Spain such that his
right to residence was negated (at [119]);

(b) The Tribunal’s belief that there were suppaxiups and social networks which could
support the Appellant in Spain (at [138]); and/or

(c) The Tribunal's belief that young uneducated naniy who do not speak Spanish and who
are only experienced in menial labour were likelbe able find employment relatively
quickly in Spain (at [138]).

Before the Federal Magistrate the present argumvastadvanced upon the basis that

the Tribunal in reaching these conclusions hadrewahed s 425 of thiligration Act The
argument was rejected. The Federal Magistrate aatgy concluded that the submission
“confuse[d] the evidence which may be relevant tsame with the issue itséliThe Federal

Magistrate concluded that the issue being addressad whether lack of income, perhaps
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combined with accommodation and other difficultisgght put the applicant at risk of

harn?. Paragraph [138] of the Tribunal’'s reasons focigien, according to the Federal
Magistrate, disclosed that this issue had beerdai® behalf of the now Appellant at the
Tribunal hearing and, accordingly, was not an isshieh s 425 required to be brought to his

attention.

Section 425 provides as follows:

Tribunal must invite applicant to appear
(1) The Tribunal must invite the applicant to appleefore the Tribunal to give evidence
and present arguments relating to the issues grisimelation to the decision under
review.
(2)  Subsection (1) does not apply if:
(a) the Tribunal considers that it should decide Eview in the applicant’s favour
on the basis of the material before it; or
(b) the applicant consents to the Tribunal decidimgy review without the applicant
appearing before it; or
(c) subsection 424C(1) or (2) applies to the applic
(3) If any of the paragraphs in subsection (2) e$ tsection apply, the applicant is not
entitled to appear before the Tribunal.

There is no doubt that, in appropriate circumstan@n opportunity to be heard
consistent with s 425 may require a Tribunal teeaiwith a claimant a specific issue that may
be determinative of his cas&ZBEL v Minister for Immigration and Multiculturand
Indigenous Affairg2006] HCA 63, 228 CLR 152. Gleeson CJ, Kirby, Hay&allinan and

Heydon JJ there observed:

[44] The Tribunal did not accord the appellant geharal fairness. The Tribunal did not give

the appellant a sufficient opportunity to give ende, or make submissions, about what
turned out to be two of the three determinativedssarising in relation to the decision under
review.

[45] That conclusion is decisive of the presentesgbplt is as well, however, to say something
more about the third aspect of the appellant’'s aetavhich the Tribunal considered to be
determinative. That was his being allowed ashorelitain medical treatment before he
jumped ship. The delegate had concluded that tpell@nt's returning to his ship was not
consistent with the fear which the appellant sadhen held for his safety. It followed that
what were the circumstances surrounding the apptlgoing ashore on this occasion was
an issue arising on the review by the Tribunal.

[46] Three further general points should be made.

[47] First, there may well be cases, perhaps mases, where either the delegate’s decision,
or the Tribunal's statements or questions durihgaring, sufficiently indicate to an applicant
that everything he or she says in support of th@iegtion is in issue. That indication may be
given in many ways. It is not necessary (and oftenld be inappropriate) for the Tribunal to
put to an applicant, in so many words, that hehw is lying, that he or she may not be
accepted as a witness of truth, or that he or shyebma thought to be embellishing the account
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that is given of certain events. The proceedingsat adversarial and the Tribunal is not, and
is not to adopt the position of, a contradictort Bhere, as here, there are specific aspects of
an applicant’s account, that the Tribunal consigeay be important to the decision and may
be open to doubt, the Tribunal must at least aslafiplicant to expand upon those aspects of
the account and ask the applicant to explain whyatttount should be accepted.

[48] Secondly, as Lord Diplock said fhHoffmann-La Roche & Co AG v Secretary of State
for Trade and Industry

“the rules of natural justice do not require theigien maker to disclose what he is
minded to decide so that the parties may have thduopportunity of criticising
his mental processes before he reaches a finasidecilf this were a rule of
natural justice only the most talkative of judgesuld satisfy it and trial by jury
would have to be abolished.”

Procedural fairness does not require the Tribumglite an applicant a running commentary
upon what it thinks about the evidence that is giv@n the contrary, to adopt such a course
would be likely to run a serious risk of conveyimgimpression of prejudgment.

[49] Finally, even if the issues that arise in tiela to the decision under review are properly
identified to the applicant, there may yet be casleish would yield to analysis in the terms
identified by the Full Court of the Federal CourtAlphaone It would neither be necessary
nor appropriate to now foreclose that possibilifiyotnotes omitted; emphasis in original]

And in SZGGD v Minister for Immigration and Citizenshg®09] FCA 1250 at [20],
Barker J observed that its*properly the function of the Tribunal, pursudats 425 of the
Act, and as an inquisitorial body, to question goplcant about his or her claims. The
Tribunal is entitled to control the direction ofetlhearing, including by asking questions in

order to satisfy itself of the merits of the apation”.

In the present appeal it is contended on behalh®fAppellant that there has been a
failure to afford an opportunity to be heard bys@aof the Tribunal failing to raise with the

now Appellant three matters, namely those particaéd in the fourtifGround of Appeal

There are a number of difficulties confronting thppellant in respect to this final

Ground of Appeal

First, each of the issues relied upon was in fatvassed and an opportunity
extended to the Appellant to advance evidence aakkrsubmissions. It was, for example,
the Appellant himself in a submission to the Triuim April 2009 who first flagged as an
issue to be resolved the nedd tonsider if he has the right to establish hirhgelanother
state in the European Community, to gain employreadommodation, and develop social
ties’. The question as to the difficulties confrontitige now Appellant was again addressed

in “Additional Submissiorisin May 2009 where the Appellant’'s advocate adseesthe
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particular circumstances that he would confronBpain. The manner in which the Tribunal
was approaching the analysis of the material bgirgsented to it was unequivocally
disclosed when it said during the course of thedmal hearing later in May 2009:

TRIBUNAL MEMBER: ... The issue though ... is not whet then you may face some
problems but whether you have a well-founded fégrensecution for reason of your race or
one of the other convention reasons.

A little later in the same hearing, the advocaenthppearing on behalf of the now Appellant
again sought to emphasise the difficulties to b&#romted in Spain and sought tust make

one more submission on Sgaamd the following exchange took place:

ADVOCATE: ... | feel is quite compelling. [The Appalit] in a way has three hurdles in the
situation with Spain. He’s Roma. Secondly, he native Roma, so we've got foreigner
problems as well as ethnic problems. Thirdly, wefrew dealing with a Spain that in
economic collapse, where the government doesn’t b resources it had even two years
ago and where there is a lot more social tension.

TRIBUNAL MEMBER: Okay. | think that they're certdin all factors that | will take into
account in any real chance assessment. | willjos though, I think it's a very tall order to —
say tall order — | think it's a serious findingfiad that a European Union citizen has a well-
founded fear of persecution in another EU membaesNow, that doesn’t mean it doesn’t
happen, but | would expect that if European Unittizens are of — and there must be other
Roma from EU countries elsewhere in Europe. If theg facing convention-related
persecution, | think that's an extremely seriotisagion.

The advocate a little later reverted to the sanbengssion and said:

ADVOCATE: | would really like to put forward to théribunal that | think that [the
Appellant] may have a right, with a valid and catr€zech passport, to enter and remain in
Spain, but | don’t think that that should be coes@dl as equivalent to residence. | think that
residence requires more. As I've indicated in theglemissions and then the first round of
submissions, [the Appellant] | think is going tondi it virtually impossible to gain
employment in Spain, despite his age and phystoahgth. Given the discrimination against
Roma in Spain, he’s going to find it very hard &t gmployment and he will not be eligible
for any vocational education or language education.

An exchange then occurred when the advocate coedeticht the Tribunal hadrdicated

that any problems that [the Appellant] would hawerélation to employment would not be

for a convention reasénThe Tribunal member responded:

No, | suggested | would need to consider whethey imounted to persecution and whether
they were for one or more of the convention reasons

Any suggestion that the Appellant was not giveradaquate opportunity to advance
his claims, it is respectfully considered, is deniiy a review of the submissions made and
the exchanges that took place during the Tribueatihg.
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Second, notwithstanding the fact that the Tribypeforms an inquisitorial function
(Minister for Immigration and Citizenship v SZIE009] HCA 39 at [18], 259 ALR 429 at
434 per French CJ, Gummow, Hayne, Heydon, Crenkifel and Bell JJ), it remains the
primary responsibility of a claimant to present Isuevidence and to advance such
submissions as are considered relevant to the €laemg madeAbebe v Commonwealth
[1999] HCA 14 at [187], 197 CLR 510 at 576. Gummamd Hayne JJ thus observed that it

was:

... for the applicant to advance whatever evidencargument she wishes to advance in
support of her contention that she has a well-fednfkéar of persecution for a Convention
reason. The Tribunal must then decide whetherdlaah is made out.
See alsoSZJZS v Minister for Immigration and Citizens[2008] FCA 789 at [15] to [16],
102 ALD 318 at 321 to 322]lft is for the applicant for a protection visa testablish the
claims that are made SZBEL v Minister for Immigration and Multiculturahd Indigenous

Affairs, supra, at [40].

Although there may be some circumstances where lahguage and cultural
difficulties may seriously impede a claimant’s @pito advance his claims, the present is not
such a case. The detailed written submissions agdaon his behalf were carefully drafted
and prepared by the solicitor retained on his belté¢ was represented throughout the
hearing in May 2009.

Given that the Appellant in fact availed himseff the opportunity to advance
materials and submissions in support of his claiamgl the conclusion that these materials
and submissions were in fact canvassed duringdbese of the Tribunal hearing, it almost
seems inevitable that any further criticism that dae levelled at the Tribunal is an
impermissible attempt to compel it to disclosehie Appellant its thought processes or the
manner in which it was evaluating that material #make submissions. But any such attempt
must be resisted Hoffman-La Roche & Co AG v Secretary of Stateltade and Industry
[1975] AC 295 at 369. The comments there made by [Diplock are oft-citedSZNKR v
Minister for Immigration and Citizenshif2010] FCA 582 at [34] per Rares SZNTO v
Minister for Immigration and Citizenshi2010] FCA 183 at [34], 114 ALD 129 at 136 per
Yates J. See als@pplicant S214 of 2003 v Refugee Review Tribaab6] FCA 375
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at [32], 90 ALD 632 at 641 per Edmonds J. An appagdhinst this decision has been
dismissedApplicant S214/2003 v Refugee Review Trib{@@06] FCAFC 166.

143 The finalGround of Appeais thus also rejected.

CONCLUSIONS

144 The appeal should be dismissed. None ofareunds of Appedhave been made out.
145 There is no reason why costs should not followehent. The Appellant should pay
the costs of the First Respondent.

| certify that the preceding eighty-four (84)
numbered paragraphs are a true copy of
the Reasons for Judgment herein of the
Honourable Justice Flick.
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Dated: 6 August 2010



