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DECISION: The Tribunal remits the matter for reconsiderationfollowing
directions:

. That the third named applicant satisfies s.36(2){dhe Act being a
person to whom Australia has protection obligationder the Refugees
Convention; and

. The remaining applicants satisfy cl.785.222(a) &®6.222(a) of
Schedule 2 to the Migration Regulations, being menslof the same family
unit as the third named applicant.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicants Protection (Class XA)
visas under s.65 of thdigration Act 1958the Act).

The first two applicants claim to be citizens a# tingdom of Morocco. The second
two applicants are their children. Three of therfapplicants arrived in Australia. The
fourth applicant was born in Australia. The apptisaapplied to the Department of
Immigration and Citizenship for Protection (Clas&)Xisas. The delegate decided to
refuse to grant the visas and notified the apptgahthe decision and their review
rights by letter.

The delegate refused the visa application on tkeslihat the first named applicant is
not a person to whom Australia has protection @biloons under the Refugees
Convention.

The applicants applied to the Tribunal for revievihe delegate’s decision.



The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satlstie general, the relevant criteria for
the grant of a protection visa are those in forbemvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austaid whom the Minister is satisfied
Australia has protection obligations under the 1@6hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Relttithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen
in Australia who is the spouse or a dependantradracitizen (i) to whom Australia
has protection obligations under the Convention(@haho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®g4.

Definition of “refugee”

Australia is a party to the Refugees Convention gederally speaking, has
protection obligations to people who are refugeededined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

to well-founded fear of being persecuted for reasafirace, religion, nationality,
membership of a particular social group or polltmainion, is outside the country of
his nationality and is unable or, owing to suclrfeaunwilling to avail himself of the
protection of that country; or who, not having aiomality and being outside the
country of his former habitual residence, is unairleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62(1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIEA v Guo [1997] HCA 22(1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19;(2000) 201 CLR 293MIMA v Haji Ibrahim [2000]
HCA 55;(2000) 204 CLR 1MIMA v Khawar [2002] HCA 14(2002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA (2804) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25;(2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.



Second, an applicant must fear persecution. Un8&Rg¢1) of the Act persecution
must involve “serious harm” to the applicant (s.91gb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressgerious harm” includes, for
example, a threat to life or liberty, significaritysical harassment or ill-treatment, or
significant economic hardship or denial of accedsasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hiyurt has explained that
persecution may be directed against a person emsladual or as a member of a
group. The persecution must have an official quailit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be
enough that the government has failed or is unabgbeotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need
not be one of enmity, malignity or other antipatbwyards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsintie for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,
membership of a particular social group or politmginion. The phrase “for reasons
of” serves to identify the motivation for the irdfion of the persecution. The
persecution feared need notdmdelyattributable to a Convention reason. However,
persecution for multiple motivations will not s&yishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(19fahe Act.

Fourth, an applicant’s fear of persecution for agmtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insufitsdor a far-fetched possibility. A
person can have a well-founded fear of persecev@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or countries of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when thaae® made and requires a
consideration of the matter in relation to the osably foreseeable future.

Independent information



Foreigners can openly practice Christianity in Mm@ while Moroccan Christian
converts practice their faith in secret. Moroccdmigtian converts face social
ostracism and short periods of questioning or detery the authorities. Proselytism
is illegal in Morocco however, voluntary conversisriegal.

According to the US Department of State, “Jewisth fameign Christian communities
openly practiced their faiths”. However, the Morasgovernment “prohibits the
distribution of Christian religious materials, balkproselytizing”. The US
Department of State provides the following inforioaton the situation of foreign
Christian communities in Morocco:

expatriate Christian community, Catholic and Priatets consisted of approximately
five thousand practicing members, although somenasts were as high as twenty-
five thousand. Most Christians resided in the Clasala and Rabat urban areas.
Government provides tax benefits, land and buildjrants, subsidies, and customs
exemptions for imports necessary for the religiacisvities of the major religious
groups, namely Muslims, Jews, and Christians.

to Article 220 of the penal code, any attempt tpsine or more persons from the
exercise of their religious beliefs or from attence at religious services is unlawful
and may be punished by three to six months’ imprisent and a fine of $10 to $50
(115 to 575 dirhams). The article applies the spem&lty to “anyone who employs
incitements to shake the faith of a Muslim or towert him to another religion.” Any
attempt to induce a Muslim to convert is illegal.

small foreign Christian community operated churclogghanages, hospitals, and
schools without any government restrictions. Misaites who refrain from
proselytizing and conduct themselves in accordanttesocietal expectations largely
are left unhindered; however, those whose acts/ltiecome public face expulsion.

...Foreigners attended religious services withowytrastrictions or fear of reprisals
(US Department of State 20diternational Religious Freedom Report 2006 —
Moroccq 15 September, Section |, Section Il Legal/Pokcgmework & Restrictions
on Religious Freedom & Section III).

Moroccan Christians

Article 6 of the 1992 Moroccan Constitution prowdeat “Islam is the religion of the
State which guarantees to all freedom of worshipdrocco — Constitution 1992
International Constitutional Law website
http://www.servat.unibe.ch/law/icl/mo00000_.htmAecessed 13 August 2007).

Between 1993 and 1998 Islamic law and traditiofeddior strict punishment of
Muslims who converted from Islam. Converts als@thsocial ostracism and
occasional imprisonment by the authorities. BetwE290 and 2006 converts faced
social ostracism and occasional imprisonment byathhborities. At the beginning of
this second period converts were no longer impadamder Koranic law. ((US
Department of State 199€puntry Reports on Human Rights Practices for 1993
Moroccq 31 January, Section 2c¢; US Department of Sta®® XBountry Reports on
Human Rights Practices for 1994 — Moroc€@bruary, Section 2c; US Department
of State 1996Country Reports on Human Rights Practices for 1:998oroccq

March, Section 2c; US Department 198Grocco Country Report on Human Rights



Practices for 199630 January, Section 2c; US Department of Sta®8,1dorocco
Country Report on Human Rights Practices for 198¥ January, Introduction &
Section 2c)

According to the US Department of State, the Moanc€onstitution “provides for
the freedom to practice one’s religion.” notes thiatle voluntary conversion to
Christianity is legal in Morocco converts may faoeial ostracism and short periods
of questioning or detention:

Citizens who convert to Christianity and otherg&lns may face social ostracism,
and a small number of converts have faced shoidgeenf questioning or detention
by authorities for proselytizing and have been démssuance of passports. There
were no reports of such occurrences during thertieggoeriod.

On January 6, 2005, according to the foreign noagowental organization (NGO)
Middle East Concern, police arrested on charggsaxelytism a Muslim citizen who
had converted to Christianity, and whose passpastfaund on a foreign Christian
arrested for distributing Christian materials irtdiean. On October 27, 2005, the
authorities dropped the charges against the pekdioldle East Concern also reported
that as of mid-July 2004 authorities had eitherfiscated or refused to renew the
passports of five citizens who had converted fretanh to Christianity. Three of the
converts received their passports by August 200d{dveign Christian leaders in the
country alleged that two of them experienced pdiaeassment and long
interrogations. The remaining two received thesgprts by the end of the 2005
reporting period. The reports on these individealsld not be confirmed by other
sources.

Voluntary conversion is not a crime under the cniahior civil codes.

...While there is generally an amicable relatiopsimong religious groups in society,
Muslim converts to Christianity may face socialrastsm (US Department of State
2007,International Religious Freedom Report 2006 — M@®md5 September,
Section Il Restrictions on Religious Freedom & &ettll).

The Pew Global Attitudes Project surveyed more tha000 people in 17 countries
on a number of issues including how people in pradantly Muslim countries view
people of the Christian and Jewish faiths. Sixtg-percent of Moroccans surveyed
view Christians unfavourably and 33% view Chrissidgavourably (Pew Global
Attitudes Project 2004, ‘Summary of Findings’, si@ Extremism: Common
Concern for Muslim and WesteRublics 14 July
http://pewglobal.org/reports/display.php?ReportId82- Accessed 9 August 2007).

An article dated 28 January 2007 Agsabahreports that “the number of Moroccan
and foreign preachers recently increased signifigahroughout the country.”
Assabahreports that “the Christian preaching wave has Bedihe towns of
Casablanca, Marrakech, Fes, Assila, Rabat, AgadiTangiers where, now and
again, foreigners arrive to directly supervise ¢hpseaching cells” (‘Christian
preachers “swamping” towns — Moroccan paper’ 2@BBC Monitoring Middle East
source:Assabah?28 January).



Evangelical Christian organisation, Open Doorsrir@gonal, received information
“which confirmed a certain improvement of the sitola of Christians in 2006.” Open
Doors International continues:

There were fewer interrogations of Christians inrd@o, and according to our local
contacts, the government’s attitude is more opesitds believers than in the past.
However, it is still illegal under Moroccan lawéwangelize. There are Catholic,
Orthodox and Protestant churches in the countrghvare recognized by the
government, but only foreigners can worship in ¢hasurches. Moroccan Christians
are not allowed to join these services (Open Dédesnational 2007, ‘Morocco’,
January http://sb.od.org/ index.php?supp_page=keacessed 10 August 2007).

According to Voice of the Martyrs, an evangelic&iriStian organisation, “Morocco
is a hostile environment for Christians.” Voicetloé Martyrs continues:

Any citizen who comes to Christ can face chargedseaichery. Contact with foreign
missions and missionary work are also illegal. Artdean church consisting of
former Muslims will not be officially recognized.Many have endured ostracism
from their families, loss of employment, and imprisent for their faith. A

Moroccan church is emerging, but at great cost.UABO small groups are believed to
exist throughout Morocco. In theory, Bibles mayit@orted legally, but Arabic
Bibles have been confiscated (Voice of the Marg@87, ‘Morocco’,Country
Summariesp.19 http://www.persecution.com.au/ftp/ countymsnary.pdf —
Accessed 10 August 2007).

An article dated 13 December 2006 by The GermassPkgency reports that
Moroccan Christian converts practise their religsagretly in Morocco. The article
reports that those who reveal their conversiork“bsing banished from their families
and marginalized in their communities.” The arti@ports that while the number of
Moroccan Christians is impossible to determiney i@ mainly Protestants. The
article notes that the “Moroccan authorities ara@wof the Christians’ activities, and
appear to have become more tolerant of them.” Altogrto Lina, a convert from
Casablanca, “police used to call us for questiomaimg watch us closely, almost
harassing us...Now it feels as if they wanted tagmt us from aggressions by
(Muslim) fanatics” (EI-Hassouni, Mouhsine 2006, ‘Mocan Christians celebrate
Christmas in secretGerman Press Agenc¥3 December, The Raw Story website
http://rawstory.com/news/2006/Moroccan_Christiaedelorate  Chris_12132006.htm
| — Accessed 10 August 2007).

On 7 March 2006, Mark Willacy fdforeign Correspondeneported on Moroccan
Christian converts. Extracts of the report follow:

WILLACY: Moroccans are not only born into Islamgthare branded criminals and
can be gaoled for up to three years by the Stakeyf abandon their faith. If that’s not
enough, an even worse fate awaits them accordingdmf Casablanca’s leading
Imams, Sheik Lahsen Asanhour.

IMAM SHEIK LAHSEN ASANHOUR: Whoever changes thegligion should be
killed. We should talk to them first and make thenderstand how serious it is to



convert from Islam to another religion and try emeince them to change their minds.
If they persist they should be killed.

..WILLACY: In Casablanca Amal Alami is very muah the minority. She’s a
Moroccan Christian convert who's stepped from thedews to publicly proclaim her
faith but she’s banned from entering a church.

AMAL ALAMI: | would be risking everything. | couldisk prison... being kidnapped.
| could be hit by people who don’t even know whaheans to be Christian — who
take it as an insult to themselves, to their owtinfdt is a real risk.

... WILLACY: While John Gerber is one Christian di@lr prepared to run the risk of
incurring the wrath of authorities, most MoroccamiStians are far too afraid to go
public with their religious believes. Converts liKeunes genuinely fear being
ostracised and alienated.

YOUNES: In Morocco we have a, our culture is basedhe family, on relationships
you know? On small tribes you know? Small commesiso when it comes to
someone that says well you guys, if he, if likeshgs | don’t believe in what you
believe, it's like he is insulting them. It's likee’s bringing, | don’t know what | call
it... bringing dishonour to the family.

...YOUNES: Some guys with the beard they came tothsy tried to convince me
and tell me you need to go back to Islam. Fan#lieg, you know they kill you if you
say no to Islam.

AMAL ALAMI: | became a Christian about ten yearsoagnd when that happened
my family wanted to stone me. Later they calmed nidwut that was their first
reaction.

IMAM SHEIK LAHSEN ASANHOUR: According to the KorarMuslims who
change their religion and die with their new readgi will go to hell. Islam is
everything for Moroccans — it is the basis of tludwlisations, their families,
relationships. They live and die with it (Willadylark 2006, ‘Morocco — Covert
Christians’,Foreign Corresponden? March
http://www.abc.net.au/foreign/content/2006/s15896th — Accessed 10 August
2007).

An article dated 6 March 2006 i Paisreports on Ali, a Moroccan Christian
convert who believes the problem is no longer ttb@ities. According to Ali the
problem is family, neighbours and society in gehera

It hasn’t been easy to find Ali or his fellow Chi#ns. Moroccan churches do not
appear in the telephone book, nor do they have itesb€atholic or protestant
churches, which are legal in Morocco and can oalyes European and Sub-Saharan
Christians, barely know the converts and don’t mevheir numbers. A long chain of
contacts must be followed to locate them. Whenadrieem decides to trust the
reporter, the entire community opens up.



“They still bring us Christians into the policetst@ once in a while; the last time |
was brought in was a couple of months ago, bujussto chat with us in a friendly
way, and try to get information out of us,” he add%$ey don't beat or threaten us, or
give us warnings, much less throw us into jail kikeing the reign of Hassan I1.” Ali
continues, “There is only what you might call exstes zealousness in small places.”

...Radouan Benchekroun, president of the Councdwémas (religious chiefs) of
Casablanca, helps encourage this anti-Christiatinsemnt: “Evangelicals trick people,
attract them with money and social support.” “Tspyead lies about Islam and
Muslims,” he adds. “Rejecting their religion is terst sin that a Muslim can
commit.”

For this reason, as Ali revealed his new faithgtaeually lost friends (‘Morocco’s
Muslims who dared to convert’ 200B| Pais 6 March).

Non-French speakers in Morocco

No reports could be located which addressed thstigueof whether non-French
speakers are discriminated against in Morocco.dAigih Arabic is the official
language of Morocco, French remains, to some detiredanguage of the
establishment.

According to the US Department of State, althougabdc is the official language
“French functions as the language of business,rgovent, and diplomacy” in
Morocco (US Department of State 20@ackground Note: Morocgd-ebruary
http://www.state.gov/r/pa/ei/lbgn/5431.htm — Accels$® August 2007).

A book by Moroccan linguist Professor Moha Ennaiplshed in 2005 provides
information on multilingualism, cultural identitynd education in Morocco. Today in
Morocco, “French and Classical Arabic are usedeeiimultaneously or alternatively
in education, government, the public sector andribdia. French is widespread in
modern and scientific fields like industry, finanoeedicine, telecommunications,
transports, international trade and the like.” 8tad Arabic “competes with French
in domains as education and administration.” Fréstih predominates in Higher
Education, Ministries of Post and Telecommunicatjdthealth, Transport, Finance,
Fishing Industry, Agriculture, Commerce and Indysirourism, Planning,
Equipment, and the private sector, where scienddehnology play a crucial role.”
According to Ennaji, “there are no official staittstconcerning the number of people
who speak and read French in Morocco. Accordingaotucci (1986: 139), the
number of people aged ten and older who have lddfrench at school has increased
remarkably since independence, and thus, over Z5#e @opulation speak French.”
Chapter 5 provides information on French in MorofRlease see ‘Introduction’ p.97,
‘Major Varieties of French in Morocco’ p.98, ‘Fuias and Domains of Use of
French’ pp.101-102, ‘French in the Media’ pp.10&1&rench in Education’ pp.105-
107, ‘French in the Private Sector’ pp.108-109¢fah in the Administration’
pp.109-110) (Ennaji, Moha 200Blultilingualism, Cultural Identity, and Education

in Moroccq Springer, USA, pp.102, 106 & 186)

A paper by Dr Dawn Marley, Department of Linguist@ultural and International
Studies at the University of Surrey, provides infation on language attitudes in



Morocco following changes in language policy. Ieirch Morocco, French could not
compete with Arabic in religious contexts but beedire language of education and
administration. The subsequent policy of Arabigatimed to replace French with
Arabic. Despite this policy, French continued toused. In 2000, after more than 40
years of Arabisation, the Charter for Educationeld®m was introduced. The new
policy “has three major thrusts: ‘the reinforcemantl improvement of Arabic
teaching’, ‘diversification of languages for teawiiscience and technology’ and an
‘openness to Tamazight’.” The Charter does not marfrench by name “although at
present this is the language of science and tecggah much of higher education”
(Marley, Dawn 2004, ‘Language attitudes in Moro&atowing recent changes in
language policy’Language PolicyVol. 3, No. 1, March, pp.25-46).

Jehovah's Witnesses
The Jehovah’s Witnesses was formed in the USAar8vO0’s.

THE modern history of Jehovah's Witnesses begame than a hundred years ago. In
the early 1870's, a rather inconspicuous Bibleysgrdup began in Allegheny,
Pennsylvania, U.S.A., which is now a part of Piftgfin. Charles Taze Russell was the
prime mover of the group. In July 1879, the fissiue of the magazine Zion's Watch
Tower and Herald of Christ's Presence appeared.8B9 scores of congregations had
spread from that one small Bible study into neatiages. In 1881 Zion's Watch

Tower Tract Society was formed, and in 1884 it wasrporated, with Russell as
president. The Society's name was later changééatoh Tower Bible and Tract
Society. Many were witnessing from house to houdtiog Bible literature. Fifty
persons were doing this full time in 1888—now therage number worldwide is
about 700,000 (‘Their Modern Development and Groe€@®0, Watch Tower
Website, http://www.watchtower.org/e/jt/article_Bn - Accessed 14 March 2007).

Robert Pollock writes: “Jehovah’s Witnesses hatike lor no association with other
denominations, nor with secular governments. Ttadg that world powers and
political parties are the unwitting allies of Satabhe goal of the Jehovah’s Witness
belief is in the establishment of God’s Kingdong Fheocracy (a form of
government by God.) They believe that this will @about after Armageddon, based
on their interpretation of the Biblical books of iidal and Revelation, which they use
to make apocalyptic calculations. The Bible is cdeed to be infallible and the
revealed word of God. Their own version of the Bild called thé&ew World
Translation of the Holy ScripturegVitnesses meet in churches calkédgdom Halls

A major and much criticised condition of memberskithe prohibition against blood
transfusions. Only one day of celebration is ackedged: memorial of Christ's death
at the time of Passover. They believe that Jesgda on October 2. There is no
Sabbath; all days are required as holhg Everything World’'s Religions Book
(Pollock, R. 2002The Everything World’s Religions Bqdkdams Media
Corporation, Massachusetts).

The belief that only 144,000 people will ascenti¢aven is confirmed by the official
Jehovah’s Witnesses website, which also lists dibkefs (‘What Do They Believe?’
2000, Watch Tower website, http://www.watchtoweglefjt/article_03.htm -
Accessed 14 March 2007).



deleted under s431 of tiMigration Act]
Military Conscription

In 2006 the Moroccan government ended military capson in an attempt to stop
the infiltration byjihadistsand Islamists into the security and armed servikes
February 2007 article on the Jamestown FoundatibmésTerrorism Monitojournal
refers to this change in the law as occurring oA@dust 2006:

As of late January 2007, the trials of al-Khattad Ansar al-Mahdi members have
been postponed until appropriate legal represemtaan be agreed upon for all
defendants. While officials have disclosed few detan the extent of the Islamist
infiltration, the actions taken by the Moroccan gmyment in the wake of the Ansar
al-Mahdi arrests provide observers with the mdBhtgsigns as to the seriousness of
the Islamist threat vis-a-vis the armed forces ADgust 31, 2006, the government
ended conscription in the armed forces, a move uinigaly aimed at mitigating the
vulnerability of the lower ranks to the influencleradical Islamists. Young men aged
18 were previously required to enter military seevior a compulsory period of 18
months Most were deployed to serve in Western Sahara—ikiterritorially
administered by Morocco—in what has become an asingly unpopular policy
decision by Rabat and desertions were not uncommon.

The move to an all volunteer force is a positiepsind should have the effect of
reducing the appeal of radical Islamic ideologyhie military by removing the most
susceptible layer from the ranks. Ending consaipis unlikely to significantly
impact manning levels in the armed forces and allitiw the kingdom to focus on
developing all-volunteer, professional military\aees (Chebatoris, M. 2007 ‘Islamist
Infiltration of the Moroccan Armed Force§’he Terrorism Monitarl5 February,
sourced from The Jamestown Foundation website

http://www.jamestown.org/terrorism/news/article.fhgicleid=2370252 - Accessed
26 September 2007).

An article on a South African news website daté&dktember 2006 also refers to the
abolition of compulsory military service, but indies that the law came into
“immediate effect” in December.

Morocco scraps mandatory military service

Morocco is to scrap compulsory military serviceaimove analysts said on Thursday
was aimed at blocking infiltration of the militaby Islamists hatching an anti-
monarchist plot.

Morocco has been on alert over radical Islamismes003 when suicide bombings
killed 45 people in Casablanca, Morocco's commeceigital.

Analysts said the security concerns had deepened #ie discovery in August of a
group, Ansar el Mehdi (Mehdi Partisans), accuseddwernment officials of
planning to launch a holy war to establish a catpHslamic state.



..."This text of law came to abolish the obligatamiitary service with immediate
effect, according to the instructions of his Mayasing Mohammed, the commander-
in-chief and the chief of staff of the royal arnfedces,"” said junior defence minister,
Abderrhmane Sbai.

He said conscription had been breeding a "climaspathy" and had not been
meeting "the requirements of professionalism amehsific and technological
training".

Sbai was addressing the defence commission of hlaenBGer of Counsellors, the
parliament upper house, to outline the text ofdfadt law ending the military
service.

The commission endorsed the text, making its agdroy the whole parliament a
technical procedure since it came in the nameekihg, government officials said.

All Moroccan men have had to undertake a year'spedsory military service.
Morocco's 300 000 troops will instead become patdgssional servicemen
(‘Morocco scraps mandatory military service’ 2008l website, 1 December —
Cisnet Morocco CX166319)

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s cdsedLF2007/63282 and the
Tribunal case file 07554943 relating to the applisaThe Tribunal also has had
regard to the material referred to in the delegatetision, and other material
available to it from a range of sources.

Protection visa application (PVA)

The Applicant husband named the other three appices persons included in his
application. In addition, each of the other applisacompleted their own PVA.

The Applicant husband

According to the PVA, the Applicant husband washbiorMorocco. He states that he
speaks, read and writes Arabic, and that he speadiésh. He gives his religion as
Jehovah's Witnessle states that he was married. He received ac'ledsication”. He
has been working in Australia.

He claims that:

. He left Morocco because of his Christian religibesiefs.

. Morocco is an Islamic state where there is no ialig freedom. He
claims that “to believe in Christianity is a criméie would not be able to
“spread the gospel” or “explain the word of God'his fellow men. If he were
to return to Morocco he would be questioned anovthrinto jail.

. He would not be protected by the authorities agtvald be viewed as
an “infidel”.



A copy of the Applicant husband's current KingdoihMerocco passport is held on
the Department file (unmarked folios).

A copy of his former Kingdom of Morocco passporh&dd on the Department file
(folios 29-42).

The Applicant wife
According to the PVA, the Applicant wife statesttehe speaks, reads and writes
Arabic. She states that she is "converting to @hngy”. She gives no details of her

education.

She claims that:

. She left Morocco because she felt she “could nadvioher true faith”.
She states that she has “since embraced Chrigtianit
. She claims if she were to return to Morocco sheldvéace prejudice

and possibly persecution because of her religielisfs. She would not be
able to worship openly and freely.
. The Moroccan authorities would not protect herlasis a Christian.

She attached a copy of the relevant pages of megrduiKingdom of Morocco
passport. The passport includes both her childasratcompanying children”.

She also attached copy of her former passportpaébsport included her child.

The Applicant child

According to the PVA, the Applicant child was bannMorocco and speaks, reads
and writes English. The child describes himsek @hristianand attended school in

Australia.

The child claims that:

. The child was brought to Australia as a baby ardlivad here all of
their formative years.

. The child does not speak Arabic, is not a Musling does not know
Moroccan culture and social mores.

. The child does not speak French, which is the iafflanguage of
Morocco.

. If the child returns to Morocco they would be fallde join the
national service.

. The child is pursuing the Christian religion anech@sv mature enough

to choose their own faith. The child has grownmuhristian schools and has
treasured Christian beliefs and compassionate staieling.

. The child does not want to be separated from Aligtnehich it views
as their “country”.
. The child does not want to be forced to settle coantry where there

is no democracy, no equality, freedom of speecti vemere there is religious
oppression.



. The child wants to contribute to Australia. Howeubey state,
"instead the only prospect | face is a non-futlife as an ‘invisible’ leading
to a slow but certain death.”

. The child would not be protected by the Moroccatharities because
they are not considered to be a citizen of Morcaud has never lived there.
. The Moroccan authorities have refused to give thiel @ passport or
any other document.

. Moroccan citizens have few rights but many obligagi

The following documents were submitted by the Agqgoiit child:

. A copy ofSchool Certificate
. Copies ofCertificates of Merit
. Copies ofCertificates of Participation

The younger Applicant

According to the PVA, the younger Applicant wasrbor Australia and speaks reads
and writes English. The child also currently atesdhool.

The claims in the PVA are:

. The child would be traumatised if removed from Aalsa.

. The child does not speak Arabic and the "motheguehis English.
. The child will be forced to live in an alien enwimment which is
different in outlook, culture and language. Therao cultural diversity in
Morocco.

. In Australia the child will be able to choose thaivn faith and not

have it imposed upon them.

A copy of the younger Applicant’s Birth Certificateheld on the Department file
(folio 22). There is also eeappraisal and revieweport from the child’s school.

The applicants were represented by a registererhtiug agent.
The Tribunal sent the following letter to the apphts.

to Comment on Information in Writing
letter is an invitation tfthe Applicants] A reply to this invitation will be regarded as
a joint reply, unless the Tribunal is advised othise
am writing about your application for review of @aatkion on a Protection (Class XA)
visa.
are invited to comment on information that the @inhl considers would, subject to
any comments you make, be the reason, or a pareatason, for affirming the
decision that is under review.
particulars of the information are:
. Department of Immigration and Citizenship recortficate thafthree
of the Applicantshrrived in Australia ifmonth deletedpn|[visa class
deleted]visas and have not left Australia. You did not gdpl a Protection



Visa until[date deletedwhich is[several] years after your arrival in
Australia.
information is relevant to the review because a@emho claims to fear persecution
on return to their country of origin would reasolyatave been expected to have
claimed asylum at the earliest opportunity, esplgaggven that[the Applicant
parents]claim that they left Morocco because they couldpracttice their religious
beliefs. In these circumstances the Tribunal manckale that you do not have a well-
founded fear of persecution if you return to Mommcand may decide to affirm the
decision to refuse the visas.
are invited to give comments, in writing, on the@wab information.
you cannot provide written comments [oiate deleted] .[Consequences set put
to Provide Information in Writing
Is an invitation tdthe Applicants] A reply to this invitation will be regarded as a
joint reply, unless the Tribunal is advised otheevi
are also invited to provide the following additibmgormation:

[The Applicant husband}laims his religion to be a Jehovah’s Witness Iuggno
details about thigThe applicant shouldplease provide full details about:

. when and where you became a Jehovah’'s Witness,

. activities you participated in as a Jehovah’s Wagnie Morocco,

. all incidents (if any) in which you were persecubetause of your
religious beliefs in Morocco, and

. your activities as a Jehovah’s Witness in Australia

[The Applicant wifelclaims that she left Morocco because she couldatiotv her

“true faith”, but she does not indicate what héthfavas. She claims that she is
“converting to Christianity,” but also states tkhe has “embraced Christianity” since
leaving Morocco[She should]please provide full details about:

. what religion (if any) you held in Morocco,

. religious activities (if any) in which you parti@ped in Morocco,

. all incidents (if any) in which you were persecubetause of your
religious beliefs in Morocco,

. when and where you converted to Christianity (ifi yjave done so)
and the Christian denomination to which belong lgelong,

. religious activities (if any) in which you have paipated in Australia.

additional information requested should be recebtettie Tribunal bydate deleted]
... [Consequences set put

The Tribunal received a facsimile from the applicdnncluded:

a statement from the Applicant husband,
. a letter addressed to “to whom it may concern” flomitness, and

The Applicant husband’s statement is set out belatin minor editorial changes
made as indicated:



| am able to reply to your letter "invitation tormment" dateddate deleted]

regarding the issue raised by the Primary DeciMaRker, about the timing of my
claim/application for refugee status.

you pointed out in your letter, the informationatls, the issue raised by the Primary
Decision Maker, about my claim for protection slibndve been made upon arrival to
Australia and nofseveral] years later, as | and my family arrived in Austaain

[date deletedjand have never left, but, have settled here. Tiitgsmation, it seems is
relevant to the review as you would expect that baing the case, | should have
applied as soon as | arrived in Australia, andimpgear deleted]

wish to point out, that | have a point of contentiand | would draw your attention to
my application form 866C, as you can note | haweenelaimed that | departed
Morocco because | was not free to practice my ialgbeliefs. | would submit to
you that | have become a refugee “sur place” dumytaeligious beliefs, and,
conversion to the Jehovah's Witness faith, shoaldhll myself to the protection of
the Moroccan authorities | will systematically bergecuted, firstly | have change
religion, I am in no longer a Muslim and secondiyduld not be able to practice the
teaching of the Bible.

| would put my case to your attention as follows:

was born in Morocco, my family was of modest meamsl not very religious, |
attended the French state school, but left asdhed the School certificate, as | had
to seek work to help my family.

was then considered an outsider, | being a teeragarimenting for the social
liberties and liked the nightlife, as well as thldelarink of alcohol. | was able to
secure the position [ofpccupation deleted]

per the evidence on the application and suppodoayments, | worked at the
[workplace deletedlntil my departure to Australia. | arrived in Awdta with my
young family in[month deletedholding a[visa class deleted]

settled into the Australian way of life, my youngld [name deletedjvas born in
[Australia], and is presently attendifigchool], while my oldes{child] [name
deleted]was][very young]on upon arrival, and has grown up in Australia, and
attendeda Christian] School thus receiving a Christian upbringing.

wife, [name deleted]did make a few friends and began her associatitn[the
school], which she attended wifbur child], who, had in the meantime become
interested in thgChristian] faith, as a result the [child] encouraged the moithe
pursuing thdChristian] faith.

for my part descended into hell. [I] was going thgb self doubts and self-loathing
which made me hate myself even more. [I ] gambfleti[drank] heavily and could
not seem to stop the vicious circle of destrucftbat] had taken hold of me. It was as
if I had lost hope. [I] blamed myself for my predment and did not know to whom |
could talk to about my despair. | could not talkntbone as in my culture men who
are fragile bring shame into their family and teittstanding.

felt as if God had forsaken me and let me all aklongear the pain which | carried
with me, having lost myself | could not find a wayt, and, as a result | would self
harm myself, cutting myself was the only way thabulld cope.

desperation reach the lowest point/date deleted] | wanted to die, and | wanted to
take my family with me|Details deleted.][It] all began to make sense when by
chance | was given a Bible to read, by a friend wlas a member of the Jehovah's
Witness Faith.

began to read a page a day, and, slowly my lifggheto make sense.[All] this time |
realised | had lived a Godless life, Jehovah showedhe way through his son



Christ, | realised that he gave his son[’s] lifesave mine, his death had absolved me
of all my sins and with his resurrection | too wabide able to resurrect and find the
right path to serenity and peace, as long as dllite Bible’s teachings.

took me some time to [enquire] how to pursue thew life and how I could find a
religious instructor who could help me to unraved mystery of life and become
closer to God, as not to fall again into the pasit h

a friend, | was introduced foame deleted]a young Jehovah's Witness Pastor who
has become my religious instructor, with whom lattend the meeting at the
Kingdom Hall and together we study the Bible. Agtl no cultural background in
Christianity and due to the fact that my levellud English language is not so fluent,
it is taking the more time to fully understand theaning and the word of God.

my conversion is genuine, | do not see the reasowtich | had to appear before the
Tribunal already converted, it would not be faiGod and most of all to me, as, | had
to have to understand the reasons for which Goghtiasie through the test of
sufferance, and, the reason for which | now finéihlgs solace in Him. My life has
become cleaner, | no longer drink and gamble, Ibnger neglect my family, they
have become my life, and, | shudder at the thotlgtitl did meet them suffer through
my weakness.

to the above factors, | cannot avail myself toMwoccan authorities, as, | will be
persecuted due to the fact that | have been madeeayf that the new King is more
conservative than his own father, and, he hagstinst travelling Islamic instructors
whose task is to travel throughout the country &kensure that citizens do observe
and practise the Islamic faith, the non-followens frst sought out and then reported
to the religious authorities who decide their poment.

because of the fundamentalist threat to the Moroecahorities to single out the
people who are diverse, and, should | be maddadoréo Morocco would stand out,
firstly due to my children, being Australian, thewother tongue is English, and
secondly would be accused of being a threat teearity of the country is being
Jehovah's Witness and practising the Christiah,faivould be seen to be subverting
the state not only religiously, but, politically all, as | would not only practise the
Bible teachings, and live according to the Biblamare, | would also proselytise that
is spread the word, of God, as, | ddAwstralia] with my Elders.

all the above reasons, | cannot be made to retuMorocco, as, | do understand it |
became a refugee “sur place” that is whilst in fal&t, my life has changed, | have
changed, and, my religious beliefs, f{hean] who arrived in Australia no longer
exists, hence, | am submitting that should be Trébdormulate an adverse decision
my life would certainly be in jeopardy, and, | rotly fear that persecution that will
face but, | do have an objective fear for myself exy family, whose existence is
secure only in Australia.

also submit to the Tribunal that | will submit floer evidence of my Church activities
and support from the members of my congregatidnktlje meantime | request that
the Tribunal delays its decision to allow me timedito become a baptised Jehovah's
Witness to prove genuinity [sic] and good faith.

The letter from the witness stated that:

Applicant wife]and hefchild] , [name deleted]have been attending religious
instruction in thgChristian] faith [recently].



[name deletedhnd attendefschool] ...during[their] primary years; subsequently
[the Applicant childlencouragedtheir] mother to become a convert to the
[Christian] faith.

and[child] were introduced to oliconversion]team by dreligious] friend [name
given] who has done much to introduce the two to thedPen$ Christ. Formal
instructions have been taking pldtm some months]

English is[the Applicant motherf second-language, and since she was born into the
Muslim faith, the[conversion]course will take longer for her than those boro it
Judeo-Christian society such as ours.

converts to th¢Christian] faith are baptised during tleeriod deleted]

am an active member of the team which has beeruatsig[the Applicants]...

have consistently fourfthe Applicants]to be exemplary citizens of great integrity
and sincerity.

The hearing

Theapplicants appeared before the Tribunal to givdeawe and present arguments.
The Tribunal hearing was conducted with the assigt®f an interpreter in Arabic
(Standard).

The Tribunal explained the elements of the debnitof “refugee” while all the
applicants were present. It also explained theadjmar of s.91R(3)(b) of the Act
while all were present.

The Applicant husband

The applicant said that he: “did not know abougreh in Morocco. | was not a
religious person.” He said that he was Muslim, lihever practised. The Tribunal
referred to his response to question 40 of the PV&partment file, folio 87) in
which he said that “I left my country due to myigedus beliefs.” The Applicant
husband said that this response was incorrect.

He said that he had become very stressed witlotigeHours he had worked. He said
that he was now over those difficulties that he atthat time.

The Tribunal asked him about his religion. He saig religion now is the Bible.” He
said that he had become Jehovah’s Witngsstmber oflmonths ago”. He said that
he started to read the Jehovah’s Witness Bibletaff@uumber oflmonths ago”. He
could not remember the name of the church thatteaded, but said that it was in a
suburb. He said that his wife would know the narié. ¢le said that she was also a
Jehovah’s Witness.

The applicant told the Tribunal that he believedsan(the Muslim name for Jesus).
He said thatsa directed people “to the right direction” and tautie Christian faith,
to “prevent problems and sickness [and help] tlesipeand poor.”

The applicant said that he thought that the religibolidays for Jehovah’s Witness
were Easter and Christmas day. The Tribunal reddrm@ the independent
information that indicated only one day of celelmats acknowledged: the memorial
of Christ's death. It also referred him the Jeht/&titness’s belief that Jesus was



born on October 2, not 25 December. The independgrmation also indicates that
for Jehovah'’s Witness there is no Sabbath; all dagsequired as holy (above, page
9).

The applicant did not know the name of the Jeha/&titness Bible. When the
applicant was told it was tidew World Translation of the Holy Scripturé® agreed
it was a “new” Bible. He did not know who foundduaktlehovah’s Witness religion
(Charles Taze RussgllThe applicant thought that it may have bsan(Jesuspr
“James” who founded the religion. He did not knohew it was founded (1870's).
The applicant had not heard of the word “Armageddahove, page 9).

The applicant did not know that the place of wagodbr a Jehovah’s Witness is called
aKingdom Hall(above, page 9). The Tribunal pointed out to fhaieant that he did
not know this even though he had referred to ihenstatement sent to the Tribunal
(above, page 16).

The applicant said that he had no idea of how npemple would ascend to heaven
according to Jehovah’s Witness beli#44,000 peopleabove, page 9).

The Tribunal asked him about his view of blood $fasions. He said that he believed
that a sick person should be assisted with blastusions. The Tribunal informed
him of the correct view of Jehovah’s Witnessesdasfusions (above, page 9).

The Tribunal told the applicant that it considetieat he knew very little about the
Jehovah’s Witness religion.

The Applicant wife
The Applicant wife said that she was a Muslim wkka left Morocco.
She said that Arabic was spoken at home.

She said that she was studying Christianity “nd8lie had been introduced to
Christianity by friends. They read the Bible to.if&éhe said that she found that
Jehovah’s Witness religion to be one of “peacelane.”

She said that she is studying to become a Jehoviae$8. She studies twice a week.
She started to study “abdat number offmonths ago”. She wanted to be baptised,
but she had been told that she was not “ready”Siet. said that she needed to “know
everything” or at least the “most important thingEfore she was baptised.

She said that she studied locally. There was nerathurch that she attended. She
thought that it was a Jehovah Witness Church. Thrual said that this was a
church of a different denomination, as this den@tam had been indicated on the
material that the applicants had submitted in garthe Applicant child's school.
The applicant did not know that there is a diffeebetween the two religions. The
Tribunal explained that there were different denmations of Christianity. She was
not aware of important differences. The applicgnead that she did not know about
Jehovah’s Witness religion. She said that she walyisig God and the Bible. She



agreed that she was in the process of becomingiati@h. She was starting to learn
about Christianity.

The Tribunal read out the independent informatramfthe US Department of States
(above, pages 4-5). The applicant stated that ttdwisonverts in Morocco had to
practice their faith in secret.

The younger Applicant child

The Applicant wife was present throughout the Tingdis speaking with her child
who agreed to her presence. The younger Applicasthwrn in Australia.

The Applicant child said that they sometimes wertthurch.

The Applicant child had commenced attending a @harisschool for a number of
weeks.

The Applicant child said that their parents spokabAc at home. The child
communicated with everyone else in English andri@astudied Arabic or French.

The elder Applicant child

The other Applicants were present when Tribunakego the elder Applicant child
who agreed to their presence.

The child said they were included on their moth&ts&roccan passport.

The Applicant child confirmed that they would bening 18 soon and currently
studied towards the Higher School Certificate (HSKe child said that the school
year would finish soon and the HSC exams wouldrbsgon.

The child said that although Arabic was spokenoandy, they had not formally
studied it and had not studied French. The Triburditated that the official
language of Morocco was Arabic, and that French alss spoken (above, page 8).

The child described their religion &hristian andsaid that they had completed all
primary education at a Christian school. They Had been attending the Bible
classes with their mother for the past few months.

In the PVA, the Applicant child claimed that if thevere to return to Morocco they
would have to do national service. The Tribunatireat the independent information
relating to the ending of military service constiop in Morocco in August 2006
(above, pages 10-11).

They said that they were interested in trainingea tradesperson after leaving
school.

They said that they felt “very stressed out”. Theg come to Australia with their
parents as an infant and said that they knew ner dtbme. The child considered



himself to be Australian and their friends were #alsan. The child knew nothing
about Morocco.

The Tribunal then spoke to all the applicants thgeand explained the difficulties
that it saw with the applications for refugee statased on the evidence which had
been presented.

The applicants forwarded a facsimile which included

. a statement of support from the Applicant husbaediployers,
. a statement of support from the family doctor , and
. a statement of support from a Community Servicéseot

FINDINGS AND REASONS
The Applicant husband
The Tribunal finds that the applicant is outside ¢dountry of nationality, Morocco.

The Tribunal accepts that the Applicant husbandavisiislim when he left Morocco.
He has been living in Australia for the severalrgeand claims to have studied to be
a Jehovah’s Witness in the lafeW] months.”

He claims that he has become a refugee “sur pl#tds”’generally accepted that a
person can acquire refugee stausplacewhere he or she has a well-founded fear of
persecution as a consequence of events that hapered since he or she left his or
her country. However this is subject to s.91R(3hef Act which provides that any
conduct engaged in by the applicant in Australistie disregarded in determining
whether he or she has a well-founded fear of bpergecuted for one or more of the
Convention reasons unless the applicant satisfeesi¢cision maker that he or she
engaged in the conduct otherwise than for the @& @b strengthening his or her

claim to be a refugee within the meaning of the v@ortion. The operation of this
section was explained to the applicant.

The Tribunal accepts that the applicant has baetystg towards becoming a
Christian in the past few months. However, it cdass that he has made little
headway in that direction. He claims to be a JehsW/itness; however, it is

obvious to the Tribunal that he knows very littloat it. The Tribunal accepts that he
may have attended church with his wife on somesiona in the pastfew]

months.” The Tribunal does not accept that the &ppt husband is a Christian. The
Tribunal is not satisfied that he has engagedsrshidy of Christianity in recent
months in Australia otherwise than for the purpostrengthening his application for
a protection visa, and pursuant to s.91R(3), tlileunal disregards those activities.

In essence and for the stated reasons, the Trilminat satisfied that the applicant is
a Christian, or that he has a genuine interestiis@anity which he would pursue in
Morocco. The Tribunal is not satisfied that he vebloé perceived as a convert to
Christianity, or a non-follower of Islam, or thag would suffer any of the claimed
harm.



On the basis of the available information, the tindl is not satisfied that the
applicant has suffered any Convention-related haonijs the Tribunal satisfied that
there is a real chance of such harm occurringda@agiplicant in the reasonably
foreseeable future.

Therefore, the Tribunal finds that the applicareslaot have a well-founded fear of
persecution for a Convention-related reason.

The Applicant wife
The Tribunal finds that the applicant is outside ¢wuntry of nationality, Morocco.

The Tribunal accepts that the Applicant wife waduwslim when she left Morocco
and that she has been living in Australia for seMvgears.

The Tribunal considers that the Applicant wife idewoted mother who wants the
best for her children. One of her children was borAustralia, the other arrived here
as an infant. She sees their future in Australia.

The Tribunal accepts that for the lagetv] months” she has been studying to become
a Christian. However, the Tribunal considers tlatkmowledge of Christianity is
scant. She admitted to the Tribunal that she diknow the difference between
denominations. She was not aware of the differenbdhinations in Christianity. The
Tribunal does not accept that that she is a Carnisti

It is generally accepted that a person can acgeiugee statusur placewhere he or
she has a well-founded fear of persecution as setuence of events that have
happened since he or she left his or her countoyever this is subject to s.91R(3) of
the Act which provides that any conduct engagdalyithe applicant in Australia must
be disregarded in determining whether he or shahesll-founded fear of being
persecuted for one or more of the Convention reasatess the applicant satisfies the
decision maker that he or she engaged in the conduerwise than for the purpose

of strengthening his or her claim to be a refugébiwthe meaning of the

Convention. The operation of this section was arplato the applicant.

The Tribunal accepts that she has been studyingrtssdbecoming a Christian in the
past few months. However, it considers that shentede little progress. The Tribunal
is not satisfied that she has engaged in her siti@ristianity in recent months in
Australia otherwise than for the purpose of streaging her application for a
protection visa, and pursuant to s.91R(3)(b), thieuhal disregards those activities.

In essence and for the stated reasons, the Trilminat satisfied that the applicant is
a Christian, or that she has a genuine intereShmstianity which she would pursue
in Morocco. The Tribunal is not satisfied that simuld be perceived as a convert to
Christianity or a non-follower of Islam.

On the basis of the available information, the tindl is not satisfied that the
applicant has suffered any Convention-related haonijs the Tribunal satisfied that
there is a real chance of such harm occurringda@agiplicant in the reasonably
foreseeable future.



Therefore, the Tribunal finds that the applicareslaot have a well-founded fear of
persecution for a Convention-related reason.

The elder Applicant child

The Tribunal finds that the applicant is outsideitltountry of nationality, Morocco
(as an accompanying child on their mother’s paggpor

The elder Applicant child is an adult and has Heemg in Australia since being an
infant.

The child claims to fear persecution as a membarparticular social group because
if they were to return to Morocco because they Wdate compulsory military
training. However, independent information indicatieat compulsory military
training has been abandoned in Morocco since [3@é 2above, pages 10-11).

The child also claims persecution as a memberpafrécular social group because of
not speaking French which is the “official languadgélorocco”. However,
independent information indicates that while Frerscétill used to some degree
Arabic is the official language of Morocco (abowvagp 8). The applicant
acknowledged that Arabic is spoken at their horitepagh the elder child has not
formally studied it.

The applicant claims not to be a Muslim and claimbe a Christian and that they are
“pursuing [the][Christian] religion”. The child claims that they will be pecseed if
they were to return to Morocco because of theilebel To support the claim they
have given evidence of attending a Christian schidare is also evidence that the
encouraged the mother to become a convert to ithe(Retter from witness, above,
page 18). The child also states that they attetftee@hurch classes with their mother
in the last ffew] months.” The Tribunal accepts the claim that thé&ddk a Christian
and also that the child encouraged their motheotwert to Christianity.

The independent information referred to above (pagé) indicates that despite the
Moroccan Constitution providing for “freedom of vebip” Moroccan converts to
Christianity must practise their faith in secrebey may face social ostracism, and
short periods of interrogation and imprisonmenth®y authorities. Any attempt to
induce a Muslim to convert is illegal. The Tribua&kepts that if the applicant were
to return to Morocco now or in the reasonably feesble future the applicant would
continue their Christian faith in the way in whitttey have done in the past. The
applicant child may attempt to convert others toi€ianity as they have done with
their mother. The Tribunal considers that in tloaduct the applicant child may come
to the attention of the Moroccan authorities.

Based on all of the above, the Tribunal cannot katecthe possibility the applicant
would be seriously harmed by the Moroccan authesriéis one that is remote,
insubstantial or far fetched. Although the chanceugh harm may be less than 50%,
the Tribunal is satisfied there is a real substhiiasis for finding the applicant would
be persecuted for a Convention reason in Morocoaldithe applicant child return in
the reasonably foreseeable future.



The Tribunal accepts that the applicant is a gen@hristian. The Tribunal notes for
the sake of completeness that it is satisfiedfergurposes of s.91R(3) of the Act that
the applicant’s conduct in practising Christiaratyd participating in Christian
activities in Australia has been engaged in oth&swihan for the purpose of
strengthening claims to be a refugee.

In summary, the Tribunal considers that the petsgeuvhich the applicant fears
involves “serious harm” as required by s.91R(1ifthe Migration Actin that it
involves a threat to their life or liberty or si§nant physical harassment or ill-
treatment. The Tribunal considers that the applisagligion is the essential and
significant reason for the persecution which igdédaoy them, as required by
s.91R(1)(a). The Tribunal further considers thatgkrsecution which the applicant
fears involves systematic and discriminatory comdag required by s.91R(1)(c), in
that it is deliberate or intentional and involvetestive harassment for a Convention
reason, namely because of their religion.

For reasons given above, the Tribunal finds thaielkder applicant child has a well-
founded fear of being persecuted for reasons af tékgion if they return to that
country now or in the reasonably foreseeable fufline Tribunal finds that the
applicant is unwilling, owing to a fear of perseount to avail themself of the
protection of the Government of Morocco.

There is nothing in the evidence before the Trilbtmauggest that the applicant has a
legally enforceable right to enter and reside in @eountry other than the child’s
country of nationality, Morocco. The Tribunal thiene finds that the applicant is not
excluded from Australia’s protection by s.36(3}loé Act.

The younger Applicant child

The Tribunal finds that the applicant is outsideitltountry of nationality, Morocco
(as an accompanying child on their mother’s paggpor

The younger Applicant child was born in Australiboaclaims to fear persecution as
a member of a particular social group.

The first question for the Tribunal to determinevisether there is a relevant social
group of which the applicant is a member. If se, tlext question for the Tribunal is
whether the persecution that the applicant feafierireasons of membership of the

group.

The meaning of the expression ‘for reasons of emimership of a particular social
group’ was considered by the High Courtdipplicant A’'scase and also iApplicant
S In Applicant SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of
principles for the determination of whether a grdaifs within the definition of
particular social group at [36]:

First, the group must be identifiable by a chanastie or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared feagregépution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society at



large. Borrowing the language of Dawson Applicant A a group that fulfils the
first two propositions, but not the third, is mgrel "social group™ and not a
"particular social group". ...

Whether a supposed group is a “particular socialigit in a society will depend upon
all of the evidence including relevant informati@yarding legal, social, cultural and
religious norms in the country. However it is noffgient that a person be a member
of a particular social group and also have a walktled fear of persecution. The
persecution must be feared for reasons of the parseembership of the particular
social group.

[Section deleted under s431 of tegration Act]

The Tribunal does not accept that the evidencdksitas that the applicant as
member of any of the particular social groups thatTribunal has identified will be
persecuted or denied services, assistance or tefuefreasons of his membership of
the particular social group, or that they will kenged in the future for such a reason.

The Tribunal does not accept that the essentiakeymificant reason for inaction
against the applicant would be that they are a neeroba particular social group.The
Tribunal therefore does not accept that any harmetwmight result if the child were
to return to Morocco would be for the essential sigaificant reason of the
applicant's membership of a particular social groufor any other Convention
reason.

Although not expressly raised by the applicant, thbunal has also considered
whether the applicant faces persecution on thesladsiot speaking French. However,
the independent information indicates that Arabithe official language of Morocco.
And, while French remains in use in Morocco theraea indication in the sources
available to the Tribunal that non-French speakszdiscriminated against.

Also, although not expressly raised by the appticdre Tribunal has also considered
whether the applicant faces persecution on thesltiagt they may be perceived as a
Christian convert or a non-Muslim. The applicam¢atled a Christian primary school
and has gone occasionally to church with their miothhe Tribunal does not
consider that this is enough to consider them ta Béristian. The Tribunal considers
that until such time that the child can determirsedwn faith, his attitude to religion
would be aligned with that of their mother or fathEnhe Tribunal has already found
that it does not consider either of them to be €iam or Non-Muslim.

CONCLUSIONS

Having considered the evidence as a whole, theuabconsiders that the third
named applicant satisfies s.36(2)(a) of the Aatohisiders that the remaining
applicants satisfy cl.785.222(a) and 866.222(&§a¥fedule 2 to the Regulations,
being members of the same family unit as the thénashed applicant.

DECISION

The Tribunal remits the matter for reconsiderattoafollowing directions:



. That the third named applicant satisfies s.36(2){ahe Act being a
person to whom Australia has protection obligationder the refugees
Convention; and

. The remaining applicants satisfy cl.785.222(a) &®6.222(a) of
Schedule 2 to the Migration Regulations, being mensbof the same family
unit as the third named applicant.



