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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 14 of 2010

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZNZL
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: BARKER J
DATE OF ORDER: 21 JUNE 2010
WHERE MADE: PERTH

THE COURT ORDERS THAT:

1. The appeal be dismissed

2. The appellant to pay the first respondent’scusbe taxed if not agreed.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingraétaw Search on the Court’s website.
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REASONS FOR JUDGMENT

APPEAL

The appellant appeals against a decision of a reked®lagistrate made
18 December 2009 upholding a decision of the Refugeview Tribunal (RRT or Tribunal)
that it did not have jurisdiction to consider aiesv application lodged by the appellant
because it was lodged out of time. The reviewiappbn was lodged in respect of an earlier
decision of a delegate of the Minister for Immigyat and Citizenship (Minister) made
5 June 2009 rejecting the appellant’s claims tleatvas entitled to a Protection (Class XA)
Visa.

ISSUE

The main issue on this appeal is whether the Nénisotified the appellant of the
refusal of the protection visa application in adlbg effective way so that the 28 day time
period for lodging a review application with the RRegan running. If it did, then it is
agreed the time period for lodging a review appitccahad expired by the time the appellant

actually lodged a review application and the Triddwhd not have jurisdiction to consider it.
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The issue is of critical concern to the appellaeatause the time limit imposed under
the Act cannot be extended by the Tribunal. Failior comply with the time limit finally
determines an appellant’s opportunity to obtaine@iew on the merits of the Minister's
delegate’s decision.

FACTS

On 24 March 2009 the appellant lodged an apptioator a protection visa. It is

unnecessary for the present purposes to go intddtals of that application.

The application included both a Form 866B appitcat(Persons included in this
application and family composition) and a Form 86&@plication (Application for an
applicant who wishes to submit their own claimsb® a refugee). In the Form 866C
application at [15], the appellant was requiredstate his “Current residential address in
Australia”, which he disclosed to be an addresRatfe Avenue, Gungahlin ACT 2912. In
each form ([21] of the Form 866B and [67] of therRB66C) the appellant undertook “to
inform the Department of Immigration and Citizensifi| intend to change my address for

more than 14 days while my application is beingsodered”.

By letter dated 25 March 2009, the Department rafmigration and Citizenship
(Department) acknowledged receipt of the appebaptbtection visa application. Amongst
other things, the letter dealt with the topic ofof@munication with DIAC” and advised the
appellant:

Please feel free to contact us by telephone altmuptogress of your application.

However, while your application is being processady communication with us,

including any additional information relating towroapplication must be in writing.

Please note that, for privacy reasons, informatmmcerning your application will be
restricted.

If you change your address for more than 14 days,must tell us your new address.
Use Form 929: Client Change of Address availaldenfiany DIAC Office or our
website.

The next written communication sent by the Departhwas a letter from an officer
of the Department to the appellant, dated 6 AP0, sent by Registered Post to the Rolfe
Avenue address. This letter advised the appellaat an interview in relation to his
application for a protection visa was scheduled Ipm on 28 April 2009 in Sydney.

However, it seems that the invitation to the iniewconveyed by this letter was not received
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by the appellant, as at some point about that tienoved address. In any event, the

appellant did not attend the interview in Sydney28rApril 2009, pursuant to the invitation.

The next formal notification sent by the Departinenthe appellant was a letter from
the Minister’'s delegate, dated 5 June 2009, senRégistered Post to the appellant at a
different address, this time in Inglewood Streetn@ahlin. That letter advised that the
application for the visa had been refused. Theretlso advised the appellant that he was
entitled to apply to the RRT for a review of theciden and that an application for review
must be made within 28 calendar days after the lnat®as taken to have received the letter.
However, it seems the appellant only became awkatkeocontent of this letter some time
after it was sent to him, when he was no longendj\at the Inglewood Street address. When
he did become aware of the contents he purportedaice an application to the RRT for
review of the refusal of the protection visa apgiicn. However, at that point, assuming the
notification was legally effective, he was outstle 28 day period for seeking review, which
ended on about 15 July 2009. His application ®RRT was lodged on 31 July 2009.

The explanation for how it was that the letteinfrthe Minister’'s delegate was sent to
the appellant at the Inglewood Street address isoksws. The appellant apparently
telephoned the Department on 29 April 2009, spokant officer and stated that his “current
address” was the Inglewood Street address. Thieeee of this telephone advice from the
appellant is a file note made by the “case officerthe Department, who was also the
Minister’s delegate when the decision was ultimatelade to refuse the protection visa
application. The file note reads:

The applicant rang today. He stated that his otiaddress is:

... Inglewood Street

Gungahlin ACT 2912
ICSE has been updated.

The “ICSE” referred to is the Department's compusgstem. The result of the
updating apparently was that if a letter were tcéet to the applicant for the protection visa,
it would automatically go to the address entered@®E. As a result, when the Minister’s
delegate’s letter dated 5 June 2009 was geneliateds forwarded to the Inglewood Street

address.

As mentioned above, the appellant was appareotlyiving at the Inglewood Street

address when the letter of 5 June was sent to hilmbaddress. Instead, he was, apparently,
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by then residing at another address - in Rolfe AreerGungahlin (although at a different
street number from that at which he had previousbided). However, it was not until

10 July 2009 that the appellant lodged a Form 9B the Department disclosing his contact
details at the new Rolfe Avenue address.

THE TRIBUNAL'S DECISION

The Tribunal held the appellant had been propeolyfied of the delegate’s decision
and was taken to have been notified on 17 June A66@6r the terms of thidigration Act
1958 (Cth) (the Act) and th#ligration Regulations 1994 (Cth) (the Regulations). The RRT
noted that one of the methods specified in s 494Bhe Act consists of the Minister
despatching a document within three working dayshefdate of the document by prepaid
post or other prepaid means to the last addressefwice or the last residential or business
address provided to the Minister by the recipiemtthe purpose of receiving documents:
S 494B(4).

What the appellant told the Department, who hekepgo and what he said on 29
April 2009, was not the subject of any affidavit other direct testimony in the RRT
proceedings. However, the inference seems to haea drawn at material times that the
appellant did in fact telephone the Department 8nApril 2009, spoke to an officer and
provided his changed address to the Inglewood Sadgiress, intimating it was his “current
address”. The further inference seems also to baea drawn that he thereby intended to
change his address “for more than 14 days” whiealpiplication was being considered, and
so that was the address to which the Minister shthénceforth address communications to

him.

In those circumstances the RRT noted the appdicdtr review it had received was
outside the “mandatory” time limit for seeking rewi under the Act, and so was not a valid

application and it had no jurisdiction to consider

THE DECISION OF THE FEDERAL MAGISTRATE

The Federal Magistrate on application for judicetiew of the decision of the RRT
upheld the decision of the Tribunal that it did hatve jurisdiction to consider the review
application.
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Again, the Federal Magistrate accepted that thephene advice of the appellant
concerning his change of address to the InglewdoebSaddress was effectual. In doing so
the Federal Magistrate drew the same inferenceRRIE seems to have drawn. The Federal
Magistrate, like the RRT, did not receive any dirmadence from the appellant or otherwise
concerning these matters but did note (in [8] of heasons) that before the Court the
applicant had “confirmed that he had provided thddress”. At [8] and [41], the
Federal Magistrate noted the address in questios siated to be the appellant’s “current

address”.

The Federal Magistrate (at [42] of his reasongepted the submission made on
behalf of the Minister that the relevant addresgte purposes of a notification letter was the

current residential address notified by telephone.

The Federal Magistrate, at [44], found that whes Minister's submission was read
in light of the undertaking of the appellant toarh the Department of a change of address
for more than 14 days while his application wasgaionsidered, a “clear inference” can be
drawn that the appellant provided his change ofesfdin compliance with this undertaking
and for the purpose, amongst other things, of theidtér's Department being able to

communicate with him.

The Federal Magistrate refused to countenancec gbligation on the Minister to
send the notification letter to the last residdra@ddress of the appellant notified in writing
because, as he explained at [47] of his reasondp teo would result in a nonsense. The
Federal Magistrate said that if such a strict apginowere to be adopted, it would mean that
applicants would continue to have correspondennée teean address from which they had

physically moved, as appeared to be the circumstamthe appellant’s case.

Consequently, the Federal Magistrate held thaRiR& was correct to find it did not
have jurisdiction to consider the review applicatishich had been lodged out of time (and

in respect of which the Tribunal had no power tteed the time for lodging the application).

APPEAL TO THIS COURT

The appellant by notice of appeal filed 6 Jan2&y0, appeals from the whole of the
judgment of the Federal Magistrate and states twargls of appeal, namely:
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1. The Federal Magistrate failed to take into cdesation that the Tribunal and the
delegate of the Minister had not dealt in any sarfiste way with a key component of

the claim that his life would be under threat os teiturn to India.

2. The Federal Magistrate should have found thatTibunal erred by not complying
with its undertaking to conduct a hearing to gihe @ppellant an opportunity to

address the issues.

In light of the background | have provided, | takese two grounds of appeal to
constitute a complaint that the Federal Magisteated in law by failing to find that the
Tribunal did have jurisdiction to consider the dabse of the appellant’s claim to refugee
status. Thus the main issue on the appeal stagesd above, whether, under the strict letter
of the law as set out in the Act and the Regulatidine time for lodging a review application
started running soon after the notification letbér5 June 2009 was sent out and so the

appellant lodged his review application in the RRIT of time.

This issue in turn revolves around the questioretiver the notification by the
Minister's delegate of the decision refusing thetection visa application was effectually
sent, as a matter of statutory requirement, toltiglewood Street address notified by the
appellant to the Department by telephone on 291A609. Put simply, the question is
whether it is open to the Minister to act on thkeghone advice of an applicant for a

protection visa concerning their change of curresidential address.

When this appeal came on for hearing on 4 May 20b@ appellant was
self-represented, but assisted by an interprdteaised issues with counsel for the Minister
and the appellant concerning the proper constnuaifos 52, and in particular the import of
the expression in subs 3A, “must tell the Ministerid whether it permitted the provision of
telephone advice in the light of the primary obliga under s 52(1) and the Regulations to
provide advice to the Minister in writing. The ugsof the proper construction of the
provision did not, on its face, seem to have bedlg €xplored in the proceedings before the
Federal Magistrate. In those circumstances | adgdithe proceeding to enable the Minister
to put on further written submissions on this p@intl made orders under O 80, sub rule 4(1)
of the Federal Court Rules 1979 (Cth) for the appellant to be referred to a lggaictitioner

on the pro bono panel for legal assistance in thegeding and to put on written submissions
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in relation to the questions identified by me ie ttourse of that hearing, as then appeared on

the transcript. This decision is made in the lighthe written submissions received.

On behalf of the appellant, it is primarily arguédt it was not open to the Minister’'s
delegate to send the notification letter to theldngod Street address because there is no
evidence that the appellant communicated that addie the relevant address for the purpose
of receiving documents or an address at which tended to reside for more than 14 days
while the protection visa application was beingsidared. It is not argued by the appellant
that a change of residential address communicatedléphone can never be acted upon by

the Minister.

CONSIDERATION

| noted at the outset that in his protection \apalication the appellant undertook to
inform the Department if he intended to changealidress for “more than 14 days while my
application is being considered”. This undertakangd obligation was confirmed in the
Department’s letter acknowledging receipt of thetg@etion visa application. In that letter,
the appellant was advised to use a Form 929 if gihgnaddress, that is, to give the

notification in writing.

The obligation to advise such information in wigiis one that finds particular
expression in the Act and Regulations. One indesadld expect that there should be such a
requirement. The Department deals with many ptatec/isa and other applications under
the Act and it is obviously appropriate that a fatmecord of communications be kept of
such dealings as a matter of good public administra Secondly, it is important that
persons having dealings with the Minister througd Department be obliged to authenticate
their identity so that false or misleading inforioatis not provided to the Minister or the

Department by unauthorised persons concerning them.

The Act contains various provisions that emphatsiseneed for information provided
by a person dealing with the Minister through thepBrtment to be in writing. For present
purposes, s 52 of the Act, which deals with commatmns with the Minister in the
following relevant terms, is of primary importance:

(1) A visa applicant or interested person must cominpate with the Minister in
the prescribed way.
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(2) The regulations may prescribe different wayscafmmunicating and specify
the circumstances when communication is to be praricular way. For this
purpose, a way of communicating includes any aaseti process for
authenticating identity.

(3) If the applicant or interested person purptst€ommunicate anything to the
Minister in a way that is not the prescribed wdye tommunication is taken
not to have been received unless the Ministeraghrieceives it.

(3A) A visa applicant must tell the Minister thedagss at which the applicant
intends to live while the application is being deuth.

(3B) If the applicant proposes to change the adda¢svhich he or she intends to
live for a period of 14 days or more, the applicanist tell the Minister the
address and the period of proposed residence.

The “prescribed way” of communicating referredimnos 52(1) is contained in the
Regulations: reg 2.13 and reg 2.14. RegulatioB(2)lrequires such communications to be
in writing, except in identified circumstances, poésently relevant. Regulation 2.13(3) and
reg 2.13(4) require certain information (the apgiits full name, date of birth and
identifying number) to be included in the commutima Regulation 2.14 requires the
written communication to be sent to the office &iak the visa application was made, unless
the Minister has specified another office.

The Minister accepts that the provision of thelémgpod Street address by telephone
by the appellant did not satisfy these requiremeiitsat address was not provided in writing
“in the prescribed way”. The Minister otherwisentends that the information supplied
answered the description the appellant was requoegive, if he proposed to change the
address at which he intended to live for a peribd4days or more, for the purposes of s
52(3B). As a result, the Minister says the delegaas entitled to act on the advice of the
appellant under s 52(3), as the Minister in faceneed this communication, and to notify the

refusal of the protection visa application by lettent to the Inglewood Street address.

There seems to be no doubt that the Ministerahrieceived a further communication
of the appellant of a changed residential addras9April 2009. For s 52(3) purposes, it is
not necessary that it be shown that the personhelds the office of the Minister personally
received the information. It is sufficient if tiriformation was conveyed to an officer of the
Minister's Department and is held for the Minisgepurposes. In this case | am satisfied that
the communication of the appellant in question wasle to an officer of the Department —
indeed, the officer designated to be the Ministeétegate in relation to the visa protection

application of the appellant — and was held inDiepartment for the Minister’s purposes.
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So far as that communication is concerned, | e ahtisfied that it was, properly
construed, a communication that the appellant&leesial address for all relevant purposes
was, at that point, the Inglewood Street addrdss, it to say the communication was made
by the appellant on the basis that he was obligadform the Department of that address if
he intended to change his address for more thatagg. It may properly be inferred in these
circumstances that the change of address was sedppfi that basis and that the appellant
intended to be at that address for more than 14.dalis not to the point that no direct
evidence was led in the proceedings below as tatlgxewvhat was communicated by the
appellant to the officer of the Department. THa tnformation was conveyed is not in
doubt. It was in fact confirmed by the appellantrigly the proceedings before the
Federal Magistrate, as noted earlier. At no timéhe proceedings below did the appellant

suggest that information he conveyed had some ptir@ose or limited content.

The effect of s 52(3) of the Act, then, is thatlinarily communications with the
Minister by a visa applicant must be in writing. owever, the failure to make the
communication in writing does not mean that anofoem of communication, for example
by telephone, is not effective where the Ministefact receives it. Here, the evidence is that
the Minister in fact received the telephone comrmoatidon, being a communication that the
appellant intended (by inference) to reside atltiggewood Street address for more than 14
days. That communication is one received purst@arthe Act and it is effective for its

purposes.

Once the Minister's delegate made the decisioretose the appellant’s protection
visa application, the delegate was obliged by 4)%6{ the Act to “notify” the applicant of

the decision in the “prescribed way”.

The “prescribed way” for this purpose is to berfdun reg 2.16 of the Regulations
which by reg 2.16(3) provides that a decision tnige to grant a visa must be notified by
“one of the methods specified in s 494B of the AcBection 494B sets out five methods by
which the Minister may give a document to a persBaction 494B(4) in particular provides:

(4) Another method consists of the Minister datithgg document, and then
dispatching it:
(a) within 3 working days (in the place of dispgtabf the date of the
document; and
(b) by prepaid post or by other prepaid means; and
(c) to:
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() the last address for service provided to thaiser by the recipient for
the purposes of receiving documents; or

(i) the last residential or business address pleiito the Minister by the
recipient for the purposes of receiving documeuts;

(iii) if the recipient is a minor—the last addrdes a carer of the minor that
is known by the Minister.

Where a document is sent by that method, s 494€@glusively deems it to have
been received by the person to whom it was sergnsexorking days after the date of the
document. Sending a notification letter in accamawith s 424B(4) therefore has the result
that the notification is taken to have occurrethat end of the relevant period, regardless of

whether it was actually received.

In these circumstances, it was open to the Mirisstielegate to cause the notification
letter to be sent to the last residential addresssad by the appellant, namely by sending it
to the Inglewood Street address.

As the Federal Magistrate observed, it would beoasense for the Minister's
delegate to send the notification letter to sonieioaddress at which the delegate was aware

the appellant was no longer residing.

The appeal does not therefore need to be resdiyedeference to the question
whether the obligation to “tell the Minister” ofchange of address pursuant to s 52(3A) and
(3B) enables an applicant to communicate an adareskange of address by written or oral

means of communication.

It is also unnecessary for me to deal with a eelajuestion whether a visa applicant is
obliged to provide the change of address infornmatcowhich s 52(3B) distinctly applies by
virtue of a separate obligation on a visa appliaamder s 104(1) of the Act to “inform an
officer” of any change in circumstance which makaes answer to a question on [the
applicant’s] application form incorrect”. The Mater in this case submits that s 104 is
relevant to the possible availability of power undel09 of the Act to cancel a visa that has
been granted to a person — which is clearly navesit in the present case. It is not
necessary for me to consider the application @it this case, and its possible relationship
to s 109 of the Act, as the matter is to be whadgolved by reference to s 52.
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In these circumstances, the notification lettedidating that the protection visa
application had failed, which was dated 5 June 20{i®sent to the Inglewood Street address
was deemed to have been received seven workingldeyson about 16 or 17 June 2009.
The review application lodged with the RRT, whickeded to be filed within 28 days of that
date, by 15 or 16 July 2009, was not in fact lodgedl 31 July 2009, well outside that
period. As there was no power in the RRT to extdmsl time for lodging the review
application, the application was not validly maddhte RRT and the RRT was not competent
to consider the application. In that sense the RR$ without jurisdiction to consider the

application lodged.

For these reasons, the RRT was correct in refusigigal with the appellant’s review
application and the Federal Magistrate was coilirecipholding the decision of the RRT to
that effect. As a result it has not been demotestran this appeal that the Federal Magistrate
erred in law in dismissing the appellant’s judidiaView application concerning the RRT’s

decision on the basis that he did.

DENIAL OF PROCEDURAL FAIRNESS

In the written submissions filed on behalf of gggpellant, the question of denial of
procedural fairness was raised as a further ornaltwe issue. It is contended that by
apparently acting upon a poorly documented telepttmmversation, there has been a denial
of procedural fairness. The contention is put that various statements and exhortations
from the Department about the importance of comeatmg in writing would have created
an expectation — even in an English-speaking agpiie that for any notification of change
of address to be acted upon by the Departmentpastal address, it must be communicated

in writing.

In my view, the point can be disposed of quitedly on the facts. The fact that the
appellant telephoned the Department and provideevacurrent address which gave rise to
the inference that this address was the addresshich correspondence concerning the
application for a protection visa should be dird¢ctes inconsistent with the expectation
contended for. The actual expectation of the dgpelwas that he could give this
information by telephone to the Department and Khirister would act on it. It can be
reasonably inferred that the appellant expectedMiiméster to communicate with him at the

new address so notified.
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As | say, this point can be disposed of quite aliyeon this basis. In those
circumstances | do not need to deal with the fursiimissions of the Minister that any want
of procedural fairness on account of the procedadepted by the Minister’s delegate cannot
affect the jurisdiction of the Tribunal. In thagard the Minister submits that if there were
some denial of procedural fairness in the processelegate was required to follow by the
Act (which is denied), it might follow that the églate’s decision was liable to be set aside;
but that would not affect the jurisdiction of thebiunal. If the appellant wished to have the
delegate’s decision set aside for that reason,dwédahave needed to commence proceedings
in the High Court, as a result of s 476(2)(a) add®A of the Act.

The Minister contends that the Tribunal has olbliges of procedural fairness in the
course of conducting a review, which are exhaultigvedified by the Act in Div 4 of Pt 7,
but no review is commenced unless an applicatiomasle which engages the Tribunal's
jurisdiction. While the Tribunal needs to form @w about whether it has jurisdiction in
each case, it cannot conclusively determine its pwisdiction and its opinion on the issue
has no legal force in itself. Thus no issues otpdural fairness arise in connection with the
Tribunal’'s consideration of whether it has jurigsin. The issue before the Court is simply

whether the Tribunal’s conclusion was right, nowhbarrived at that conclusion.

Without needing to decide the point finally indtuase, it would seem to be correct to
state that, if the appellant believed that the Btar's delegate had made a decision that was
void and of no effect by reason of any failure lzé Minister's delegate to accord procedural
fairness in the making of a decision, he would pimiceed to seek review of the decision
resulting from the faulty process in the RRT, butwd move to quash the decision in the
manner suggested by the Minister. That is bectnes®RT does not have the judicial power
to quash such a faulty decision. The appellant diaxily proceed to seek review in the
Tribunal if he accepted that a valid decision hadrbmade by the delegate which was wrong

as a matter of principle having regard to the fatthe case.

In this case no issue of procedural fairness aomog the conduct of the RRT is
raised. Consequently, no error of law has beentiftked in respect of the decision of the

Federal Magistrate now appealed from.
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CONCLUSION AND ORDER
1. The appeal be dismissed.

2. The appellant to pay the first respondent’sctusbe taxed if not agreed.

| certify that the preceding forty-
eight (48) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Barker.

Associate:

Dated: 21 June 2010



