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THE COURT ORDERS THAT:

1. The application be dismissed.

2. The applicant pay the first respondent’s costs.

Note: Settlement and entry of orders is dealt witl©rder 36 of the Federal Court Rules.

The text of entered orders can be located usingreB®n the Court’s website.
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JUDGES: LINDGREN, STONE AND BENNETT JJ
DATE: 1 MAY 2009
PLACE: SYDNEY

REASONS FOR JUDGMENT

INTRODUCTION

These reasons for judgment relate to three praoged one in the appellate

jurisdiction of the Court and two in the originarisdiction of the Court.

The proceeding in the appellate jurisdiction iSCN&0/2008, in which SZLQH, who
was represented on the hearing by Mr M Gibianhes dppellant. The appeal is from the
Federal Magistrates Court of Australia. The appaahe on for hearing before Lander J on
20 August 2008. At the conclusion of the hearirggHonour indicated that he considered it
appropriate that the appellate jurisdiction of @eurt in relation to the appeal be exercised
by a Full Court and he adjourned the hearing of dppeal. That jurisdiction is to be
exercised by a Full Court: s€ederal Court of Australia Act 1976 (Cth) s 25(1AA)(b).

The Federal Magistrates Court transferred to @uosirt the other two proceedings;
NSD 1227 of 2008 in which Mr C Mantziaris appeafedthe applicant SZLPO, and NSD
1486 of 2008 in which Mr D Nagle appeared for thplgant SZLPP. In those proceedings,
the Chief Justice ordered, pursuant to s 20(1AthefFederal Court of Australia Act 1976
(Cth) that the original jurisdiction of the Couse bxercised by a Full Court.

In all three proceedings, Mr A Robertson SC with $Lloyd SC appeared for the
first respondent, Minister for Immigration and Eénship (Minister), while the second

respondent, Refugee Review Tribunal (Tribunal)dfidesubmitting appearance.

In each case the Tribunal had affirmed a decisfdhe delegate of the Minister not to
grant a Protection (Class XA) visa to the applicarappellant, as the case may be.

In the case of SZLPO (NSD 1227 of 2008), the dukegecided to refuse to grant the
visa on 20 April 2007, and the Tribunal's decisiaffirming that decision was signed on
20 September 2007 and handed down on 11 Octobét. 20l 6 November 2007 SZLPO
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applied to the Federal Magistrates Court of Augtrédr review of the Tribunal’s decision.
On 24 July 2008 Federal Magistrate Raphael orddratithe proceeding be transferred to
this Court.

In the case of SZLQH (NSD 970 of 2008), the deiegkecided to refuse to grant the
visa on 11 September 2007, and the Tribunal affirthat decision on 24 October 2007. On
25 June 2008, SZLQH'’s application to the Federagjistaates Court of Australia for review
of the Tribunal’'s decision was dismissed, and SZL®at ordered to pay the Minister’s
costs. On 30 June 2008 SZLQH filed a notice oap this Court.

In the case of SZLPP (NSD 1486 of 2008) the dééedacided to refuse to grant the
visa on 25 July 2007 and the Tribunal affirmed ttatision on 25 September 2007. On
7 November 2007, SZLPP applied to the Federal Mages Court for review of the
Tribunal’s decision. On 12 September 2008 Fedeiajibtrate Barnes ordered that SZLPP’s
application for review be transferred to this Court

In various ways the three proceedings concermyatitins that thligration Act 1958
(Cth) (the Act) imposes on the Tribunal in relattorthe obtaining of information relevant to

its review of the delegates’ decisions.

The three proceedings raise one or more questmmserning the proper construction
of s 424 of the Act, in particular, in the light wfo previous decisions of Full Courts of this
Court concerning that sectior®&KTI v Minister for Immigration and Citizenship (2008) 168
FCR 256 §&ZKTIl) and SZKCQ v Minister for Immigration and Citizenship (2008) 170 FCR

236 (SZKCQ).

LEGISLATION

Part 8 of the Act is headed “Judicial review”. r poesent purposes, unless they were
affected by jurisdictional error, all three decrsoof the Tribunal are “privative clause
decisions” as defined in s 474(2) of the Act wille tconsequence that they are final and
conclusive and neither the Federal Magistrates {Coar this Court has jurisdiction to
entertain a challenge to them: see s474(1) of Alee and Plaintiff S157/2002 v
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Commonwealth of Australia (2003) 211 CLR 476. The question is whether theyrew

affected by jurisdictional error.

Each decision of the delegate to refuse to graptagection visa was an “RRT-
reviewable decision”: s 411(1)(c) of the Act.

Part 7 contains various provisions that are reigvar potentially relevant, to the

ways in which the Tribunal is to become informedhia conduct of a review.

First, s 414 provides that the Tribunal must reven RRT-reviewable decision if a
valid application for review of the decision is neadnder s 412 and the Minister has not
issued a conclusive certificate under s 411(3)eiation to it. It was not disputed that the
Tribunal was required to review the present thregigions. The obligation to “review” may

itself imply a power to get information, subjectaioy other relevant provisions of the Act.

Second, s 415(1) provides that the Tribunal mawytHe purposes of the review of an
RRT-reviewable decision, exercise all the powerd discretions that are conferred by the
Act on the person who made the decision. In thilese proceedings, that person was the
Minister, acting through the respective delegatsction 56 of the Act provides:

(2) In considering an application for a visa, thaister may, if he or she wants

to, get any information that he or she considelesvamt but, if the Minister

gets such information, the Minister must have rédarthat information in
making the decision whether to grant or refuseviba.

2) Without limiting subsection (1), the Ministeragninvite, orally or in writing,
the applicant for a visa to give additional infotioa in a specified way.

Again, the possibility must be considered that gogsver was available to the Tribunal, but it
will have to be asked whether provisions within7Ptin particular s 424, exclude that

possibility.

Third, s 418(3) within Div2 of Pt7 requires tiSecretary to the Department of
Immigration and Citizenship to give the Registratle Tribunal all documents within the
Secretary’s possession or control that the Segretarsiders to be relevant to the review of
the decision.  Accordingly, the Tribunal will beue seized of the information that is

contained in those documents.
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Fourth, s 425(1) requires the Tribunal, subjectcéntain exceptions, to invite the
applicant to appear before the Tribunal to givedemcte and present arguments. The
Tribunal will acquire the information contained time evidence given by an applicant who
appears before the Tribunal pursuant to such atation.

Fifth, s 427 gives the Tribunal coercive powergéb information. Section 427(1)(d)
empowers the Tribunal to require the SecretarhéoRepartment to arrange for the making
of an investigation or a medical examination, amddport on it to the Tribunal. Section
427(3) empowers the Tribunal to summon a persoappear before it to give evidence on
oath or affirmation or to produce documents to Again, the Tribunal will acquire the

information contained in such a report, such ewigesr such documents.

Sixth, and finally, there are the provisions camdd in ss 423, 424, 424A and 424B.
They, and s 441A, which is referred to in ss 424 484A, were at the times relevant to
SZLPO as follows (there were amendments to theb&dhe times relevant to SZLQH and
SZLPP but the amendments are not of present signife):

423  Documents to be given to the Refugee Review Gunal
Q) An applicant for review by the Tribunal may githe Registrar:

@) a statutory declaration in relation to any teratof fact that the
applicant wishes the Tribunal to consider; and
(b) written arguments relating to the issues agisin relation to the

decision under review.
2) The Secretary may give the Registrar writteguarent relating to the issues
arising in relation to the decision under review.

424  Tribunal may seek additional information
Q) In conducting the review, the Tribunal may gety information that it
considers relevant. However, if the Tribunal geteh information, the
Tribunal must have regard to that information irking the decision on the
review.
2) Without limiting subsection (1), the Tribunalagninvite a person to give
additional information.
3) The invitation must be given to the person:
€) except where paragraph (b) applies--by onh@imethods specified
in section 441A; or
(b) if the person is in immigration detention--#ynethod prescribed for
the purposes of giving documents to such a person.

424A Information and invitation given in writing by Tribunal
) Subiject to subsection (3), the Tribunal must:
€) give to the applicant, in the way that thebtinal considers
appropriate in the circumstances, clear particwdé@ny information
that the Tribunal considers would be the reasona qrart of the
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reason, for affirming the decision that is undeiee; and
(b) ensure, as far as is reasonably practicalflai the applicant
understands why it is relevant to the review, dr@ldonsequences of
it being relied on in affirming the decision thatunder review; and
(© invite the applicant to comment on or resptmnd.

(2) The information and invitation must be giverthie applicant:
€) except where paragraph (b) applies--by onteimethods specified
in section 441A; or
(b) if the applicant is in immigration detentiory-ka method prescribed
for the purposes of giving documents to such agmers

3) This section does not apply to information:
€) that is not specifically about the applicantanother person and is
just about a class of persons of which the applioather person is
a member; or
(b) that the applicant gave for the purpose ofapglication for review;
or
(© that is non-disclosable information.

424B Requirements for written invitation etc.

Q) If a person is:
€) invited under section 424 to give additiom&brmation; or
(b) invited under section 424A to comment on orspad to
information;

the invitation is to specify the way in which theditional information, or the
comments or the response, may be given, being thag the Tribunal
considers is appropriate in the circumstances.

(2) If the invitation is to give additional inforrhan, or comments or a response,
otherwise than at an interview, the information,tioe comments or the
response, are to be given within a period specifietthe invitation, being a
prescribed period or, if no period is prescribetgasonable period.

3) If the invitation is to give information, or oonents or a response, at an
interview, the interview is to take place:
€) at the place specified in the invitation; and
(b) at a time specified in the invitation, beingirae within a prescribed

period or, if no period is prescribed, a reasonpbléod.

4

®)

441A Methods by which Tribunal gives documents to @erson other than the
Secretary

Coverage of section
Q) For the purposes of provisions of this Patherregulations that:
(a) require or permit the Tribunal to give a docuim® a person (the
recipient ); and
(b) state that the Tribunal must do so by one efrtiethods specified in
this section;
the methods are as follows.

Giving by hand
(2) One method consists of a member, the Registran officer of the Tribunal,
or a person authorised in writing by the Registhanding the document to
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the recipient.

Handing to a person at last residential or businesaddress
3) Another method consists of a member, the Regigir an officer of the
Tribunal, or a person authorised in writing by tRegistrar, handing the
document to another person who:
(@) is at the last residential or business addves@ded to the Tribunal
by the recipient in connection with the review; and
(b) appears to live there (in the case of a resialeaddress) or work
there (in the case of a business address); and
(© appears to be at least 16 years of age.

Dispatch by prepaid post or by other prepaid means
(4) Another method consists of a member, the Regigir an officer of the
Tribunal, dating the document, and then dispatching

(a) within 3 working days (in the place of dispatdi the date of the
document; and
(b) by prepaid post or by other prepaid means; and
(© to:
@ the last address for service provided to thibdmal by the
recipient in connection with the review; or
(ii) the last residential or business address igem/ to the
Tribunal by the recipient in connection with theiesv.

Transmission by fax, email or other electronic meas
(5) Another method consists of a member, the Regigir an officer of the
Tribunal, transmitting the document by:

(@) fax; or
(b) email; or
(©) other electronic means;

to the last fax number, email address or othertregleic address, as the case
may be, provided to the Tribunal by the recipiamtconnection with the
review.

It will be noted that the terms of s 424(1) and4®) identicalmutatis mutandis, to those of

s 56(1) and (2) set out at [15] above, with thelifoation that the method by which the
Minister is to invite a visa applicant to give ailhal information under s 56 is “in a
specified way”, whereas the method by which thebdmal is to invite a person to give

additional information under s 424(2) is a methpecsfied in s 424(3).

There are two regulations that need to be notEulst, reg 5.02 of théigration

Regulations 1994 (Cth) (Regulations) provides:

For the purposes of the Act and these Regulatiardpcument to be served on a
person in immigration detention may be served Wngiit to the person himself or
herself, or to another person authorised by himersrto receive documents on his or

her behalf.
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Second, reg 4.35 provides:

(1) This regulation applies, for subsection 424B ¢2 the Act, if a person is
invited to give additional information, or to commeon information, other
than at an interview.

2) If:

(a) the invitation relates to an application foviesv of a decision that applies
to a detainee; and

(b) the information or comment to which the invibat relates is to be
provided from a place in Australia;

the prescribed period for giving the informationcomments starts when the

person receives the invitation and ends at theofrii@l days after the day on

which the invitation is received.

3 I
(@) the invitation relates to an application feview of a decision that does

not apply to a detainee; and
(b) the information or comment to which the invibat relates is to be
provided from a place in Australia;
the prescribed period for giving the informationommments starts when the
person receives the invitation and ends at theoéridl days after the day on
which the invitation is received.

4 It

(a) the invitation relates to an application foviesv of a decision that applies
to a detainee; and
(b) the information or comment to which the invibat relates “is to be
provided from” a place that is not in Australia;
the prescribed period for giving the informationommments starts when the
person receives the invitation and ends at theoérB days after the day on
which the invitation is received.

5) If

(a) the invitation relates to an application foviesv of a decision that applies
to a person who is not a detainee; and
(b) the information or comment to which the invibat relates is to be
provided from a place that is not in Australia,;
the prescribed period for giving the informationommments starts when the
person receives the invitation and ends at theoéri8 days after the day on
which the invitation is received.

(6) A response to the invitation is taken to beegito the Tribunal when a registry

of the Tribunal receives the response.

1. APPLICATION BY SZLPO (NSD 1227 OF 2008) — FACTSAND ISSUES

Conforming to the sequence in which the proceedingre addressed on the hearing,
we will outline the facts and issues, first, in $&D's application (NSD 1227 of 2008), then
in SZLQH's appeal (NSD 970 of 2008), and finallySZLPP’s application (NSD 1486 of
2008).

The Tribunal found that SZLPO was a citizen of gladesh. He arrived in Australia

on 8 February 2007 and applied to the Departmentinohigration and Citizenship
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(Department) for a Protection (Class XA) visa on\2&rch 2007. On 11 July 2007 SZLPO
attended a hearing before the Tribunal on its vewé the delegate’s decision to refuse to

grant the visa.

SZLPO claimed to be a member of the Ahmadiyyanfard to have been persecuted
by Sunni Muslims in Bangladesh. Prior to the hegame provided to the Tribunal a letter
written on a letterhead that read: “Ahmadiyya Mwsllamaat, Krora, Bangladesh”. It
purported to be signed by the President of thaamsgtion, whose name was printed as
“Md Asaduzzaman Bhuyan”. The letter was addres3edWhom It May Concern”, was
dated 15 April 2005, and stated, relevantly, imtieh to SZLPO:

He is a regular member of Ahmadiyya Muslim jamaabri Bangladesh. He was

president of shreemongol upazilla Ahmadiyya Musllamaat. His conduct and
character is excellent is personali [sic] knowmte.

We will call this letter “the letter of introductnd. At the hearing, SZLPO said that he was
happy for the Tribunal to make inquiries aboutfhith.

Following the hearing, on 12 July 2007 the Tridueanailed a request to the
Department of Foreign Affairs and Trade (DFAT) stgtin relation to SZLPO, relevantly:

The applicant is a citizen of Bangladesh and cldrise member of the Ahmadiyya
faith. The Tribunal has asked for the applicapgsmission to confirm his Ahmadi
identity by conducting enquiries with the office tfe National Ameer of the
Ahmadiyya Muslim Jamaat of Bangladesh via the AhgnadMuslim Association of
Australian [sic] (AMAA). The applicant is unwillnto release his details to the
AMAA but has given permission for the Tribunal taile DFAT make direct contact
with the office of the National Ameer of the Ahmggh Muslim Jamaat of
Bangladesh.

Under the heading “Questions”, the Tribunal’s dratated:

6. The RRT would be grateful for a response tofthewing question(s) (if
possible, please also detail the nature of thecssurconsulted in forming this
response).

A. Please contact the office of the National Amefethe Ahmadiyya Muslim Jamaat
of Bangladesh to verify the authenticity of the laggmt’s letter and his claim to be a
member of the Ahmadi community.

Later on the same day (12 July 2007) DFAT in Cambéorwarded a copy of the
Tribunal’s request to its Post in Dhaka stating:
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Please contact the office of the National Ameethef Ahmadiyya Muslim Jamaat of
Bangladesh to verify the authenticity of the apgotits letter and his claim to be a
member of the Ahmadi community.

It will be noted that DFAT, Canberra, was passingverbatim, the Tribunal’'s request.

As appears below,

* at some time between 13 and 31 July 2007, one oe ofticers of the DFAT Post
in Dhaka met with the National Ameer at his offiedDhaka;

» the National Ameer made his own enquiries refetodaelow; and

e on 31 July 2007 the National Ameer sent a lettetheo DFAT Post in Dhaka

reporting the result of his enquiries.

The DFAT Post in Dhaka reported on the Nationale&ns response to DFAT in

Canberra on 1 August 2007 as follows:

Post contacted the office of the National Ameethef Ahmadiyya Muslim Jamaat of
Bangladesh in Dhaka. We received the followingoese on 31 July 2007 from the
office in writing:

Text Begins

On receipt of your query on the captioned subjeethave investigated the case and
came to the conclusion as under:

A. The letter of introduction submittésl falseandnot signedby Mr. Asaduzzaman
Bhuiyan, President, Ahmadiyya Muslim Jama’at, Krora

B. The applicant i:iot a memberof Ahmadiyya Muslim Jama’at.

Sources

1. Direct consultation with Mr. Asaduzzaman BhuiyBresident, AMJ, Krora, who
confirmed that he did not sign such letter andénveenhad such “Letter Pad”.

2. Investigation from the nearby Jama’at of thpligant’'s birth place Sreemangal,
Moulvibazar.

3. Our records.

[Emphasis in original]

After DFAT in Canberra forwarded a copy of thiviae to the Tribunal, the Tribunal

wrote to SZLPO'’s representative on 2 August 200Weging the information it had received
from DFAT and inviting SZLPO to comment in writingThe Tribunal’s letter was clearly
framed by reference to the terms of s 424A of tlee. AWe will refer to the letter as the
“424A letter”.

On 16 August 2007, SZLPO responded to the 424Arlat some length.



32

33

34

35

-11 -

On 5 September 2007 (the copy in the ApplicatioolBsays 2008, but this is clearly
an error of transcription), the Tribunal advisedAJHNn Canberra that “[as] a result of recent
court decisions and in preparation for another endiefore the courts the Tribunal requires
further advice regarding this contact”. The Tribliasked the Post in Dhaka how it had
contacted the office of the National Ameer, addit{gg. Direct meeting, telephone

conversations, written correspondence)”.

On 9 September 2007 (the copy in the ApplicatioolBsays 2008, but this is clearly
an error of transcription), the response from DHATanberra to the Tribunal was that the
Post in Dhaka had advised that it had “met with Niagional Ameer of Ahmadiyya Muslim

Jamaat of Bangladesh at his office in Dhaka”.

In the light of these facts, SZLPO submits thatThibunal’s decision was affected by
jurisdictional error because the Tribunal had,tf@ purposes of s 424(2) “invite[d] a person
[the National Ameer] to give additional informatfowith the consequence that s 424(3)
required the Tribunal’s invitation to be given teetNational Ameer by one of the methods
specified in s 441A and to conform to reg 4.35h&f Regulations. A meeting by an officer
or officers of the DFAT Post in Dhaka with the Netal Ameer in his office was not one of
the methods specified in s 441A, and thereforendidsatisfy s 424(3).

The grounds stated in SZLPO’s second amendedcagiph for judicial review of the

Tribunal’s decision can be summarised as follows:

(2) the Tribunal failed to comply with ss 424 and4B of the Act by inviting the
National Ameer to give additional information teetfiribunal otherwise than by one
of the methods specified in s 441A of the Act aegl 4.35 of the Regulations; and

(2)  the Tribunal failed to comply with s 424A(1) tfe Act by failing to give SZLPO
adequate particulars of the information providedtie Tribunal by DFAT on
2 August 2007, advising that the letter of intrattut was false and was not signed by
the President of Ahmadiyya Muslim Jamaat, and 8#&tPO was not a member of

Ahmadiyya Muslim Jamaat.

The second ground, therefore, is that the 424/edatid not satisfy the requirements of
s 424A.
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2. APPEAL BY SZLQH (NSD 970 OF 2008) — FACTS AND ISUES

The Tribunal was satisfied that SZLQH was a citizd Pakistan. He arrived in
Australia on 28 June 2007 and applied to the Depant for a Protection (Class XA) visa on
24 July 2007.

SZLQH appeared before the Tribunal on 3 Octob&720 give evidence and present

arguments.

SZLQH claimed that he was from the North West EevrProvince in Pakistan and
feared that he would be persecuted by Islamic ewsts if he were to return to Pakistan. He
claimed that they viewed him as a political oppdneho did not follow Islamic law in an
appropriate manner. He claimed that he fled Pakisifter his brother was killed by
members of a fundamentalist Islamic group whichpsuied the establishment of an Islamic
state in Pakistan.

On the hearing, SZLQH produced two documentsedritibunal. It was the sequelae

to that production that gave rise to the proceedirthe Federal Court Magistrates Court.

The first document purported to be a facsimileycopthe certificate of the death of
SZLQH’s brother. The Tribunal expressed surprisat it was in English, but SZLQH
claimed that this was normal. The Tribunal pointed that while the document was dated
12 September 2007, the date stamp on the facsimage? July 2007. The Tribunal member
told SZLQH that this anomaly might indicate thag¢ Wocument was “fabricated”. SZLQH
insisted that he had received the document at thawdod Immigration Detention Centre

(Detention Centre) only three days prior to therimga

According to its reasons for decision, the Triduoéd SZLQH that “if he had any
more information or evidence that the death cedté was a genuine document, the Tribunal
would consider it if it was received prior to thanding down of the decision which would
not be before 28 days” (at 6).

The second document that SZLQH handed to the ialowas a facsimile copy of a
“reference” from Biroom Khan of the Nazim Union Gl in Charbagh, Pakistan, dated 1
August 2007 stating that SZLQH was being soughtelnprists. The Tribunal noted that the
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date stamp on the facsimile was 1 July 2007, wiiek one month earlier than the date of
the statement. The Tribunal undertook to make ieieguof the Detention Centre to see if
there was a difficulty with the date stamp on @assimiles. The Tribunal noted, however,
that as SZLQH had not been detained there untilyp2D07, it did not seem possible that he
could have received a facsimile there four daysegaion 1 July 2007). According to the

Tribunal’'s reasons for decision, the managementhat Detention Centre subsequently
advised the Tribunal that the Detention Centre inatdexperienced any problem with its fax
machine in July 2007 except in relation to the timet the date. The Tribunal noted that it
made no adverse finding in relation to “this cormuma’.

On 23 October 2007 the Tribunal received a furtt@tement from SZLQH which the

Tribunal summarised in its reasons as follows:

There are many Islamic political groups in Pakistamprised of terrorists in the
mask of Islam. These people can convince the waed to join them or kidnap
those who don’t and wage war against the USA areh dRakistan. There is an
extensive underground network of these people ey are impossible to locate. |
don't like them or their activities and could beiatim and forced to work for them
and do the wrong thing for them if | am kidnappgdhem.

Songs, music and videos are prohibited in Islam fandhis reason they burn my
shop in the market and killed my brother. | raragwo save my life. Even Benazir
Bhutto is not safe from these Muslim terrorist greu They tried to kill her because
they don't like women to rule as it is forbiddenl&am.

If these people can kill so many for a small reasenll be very easy for them to kill
me or at least kidnap me for selling videos.

The Tribunal stated that it took this statememd imccount in the formulation of its

findings and reasons.

The Tribunal did not accept SZLQH as a witnessudh.

As noted earlier, the Tribunal's decision was maael a copy of it and of the
Tribunal’s reasons was dispatched to SZLQH'’s swolision 24 October 2007. That date was
less than the 28 day period referred to by theuhab at the hearing on 3 October 2007 (see
[41] above).
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47 SZLQH’s application to the Federal Magistrates €auas filed on 14 November

2007. SZLQH was not represented at the hearingrbe¢he Federal Magistrate. SZLQH

relied on three grounds, only the third of whichpresently relevant. As recorded by the
Federal Magistrate, this was that the Tribunal dkxied SZLQH natural justice. His Honour
stated (at [9]):

Finally, the applicant says that the Tribunal degunli him of natural justice. This
application was one to which the provisions of 8Bland s 424AA of the Act apply.
Thus, the scope of the natural justice hearingwals restricted as set out. There can
be no doubt that the applicant was properly inviteca hearing, that during that
hearing the matters of concern were put to hinpanicular, the Tribunal's concern
about his credibility. The Tribunal offered the fpgnt the opportunity to seek extra
time to comment on or respond to any informaticat the Tribunal discussed with
him at the hearing. He was asked if he wishedafshort adjournment so that he
could contact his adviser and seek advice as tohleoshould proceed. The applicant
did not require either of these favours. Thererargarticulars of the lack of natural
justice provided to the applicant and in their alogel am unable to see where the

claim originates.

Section 424AA was inserted into the Act by tfiegration Amendment (Review Provisions)
Act 2007 (No 100, 2007) which commenced on 29 June 2007.

48 In his amended notice of appeal to this Court, ALstated as his grounds of appeal

that the Federal Magistrate erred in failing talfjarisdictional error in that the Tribunal:

1.

... failed to comply with the requirements of smtt424 of theMigration Act
1958 (together with section 424B and regulatior2p.0

Particulars

€) The Tribunal’s invitation made orally to thepéicant in the course of
the hearing on 3 October 2007 to provide furthérmation that his
brother's death certificate was a genuine docund@htnot comply
with the requirements of sections 424(2) and (8) 424B of the Act
and regulation 5.02 of the Regulations.

(b) The Tribunal's invitation to the management tbe Villawood
Immigration Detention Centre made by an officethad Tribunal by
telephone to provide further information in relatito the operation
of the Centre’s facsimile machine during July 2@0d not comply
with the requirements of sections 424(2) and (8) 424B of the Act
and regulation 5.02 of the Regulations.

... failed to comply with the requirements of rkegion 4.35(4) of the
Migration Regulations 1994 and sections 424 and 424B and further, dnen t
alternative, breached sections 414 and 425 of tie A

Particulars
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€) Whilst the invitation made by the Tribunalthe applicant to provide
further information that his brother's death céctife was a genuine
document indicated that information was to be mledi within 28
days, the Tribunal proceeded to make and hand dtsvdecision
prior to the expiry of that period, namely, on 2dt@er 2007.

We set out reg 5.02 at [20] above.

3. APPLICATION BY SZLPP (NSD 1486 OF 2008) — FACTSAND ISSUES

The Tribunal accepted that SZLPP was a citizethefPeople’s Republic of China
(PRC). He arrived in Australia on 21 April 2007daapplied to the Department for a
Protection (Class XA) visa on 18 May 2007.

SZLPP applied to the Tribunal on 21 August 2007réwiew of the delegate’s refusal

to grant the visa and attended a hearing beforéribenal on 25 September 2007.

SZLPP claimed that he was a member of Falun Gonghad practised for many

years.

At the hearing before the Tribunal, SZLPP clairttestt he had been arrested, detained
at a police station for two months and in a detantentre for five months, beaten, required
to report each week to the police, subjected toeslleince by a neighbourhood committee
and discriminated against when he sought employnadinbn account of his being a Falun
Gong practitioner. He said that he gave up prag¢gtiBalun Gong and had not resumed the

practice in Australia.

Prior to the hearing before the Tribunal, a Triduafficer emailed the Department
(“NSW OP-RRT Liaison Unit”) on 29 August 2007 adwig that the presiding member had
requested SZLPP’s original visitor visa applicat{aot the Protection visa application) and a
copy of the results of his health examination,4L BP had submitted those results as he had

been requested to do by the Department in a lettgt May 2007.

A Departmental officer, “Antoinette Casie-Chittyfeplied on 6 September 2007
advising that the documents had already been s¢hétTribunal on 4 September 2007.
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Later on 6 September 2007, the Tribunal officeaisd this reply:

“Thanks again, Antoinette, | received the copy loé tase dump this afternoon.
However, can | confirm in relation to the second pd the request that [SZLPP has
not] submitted the results of his health examimatiet?

On 12 September 2007 Ms Casie-Chitty emailed &éineofof DFAT thanking that

officer for the case dump and communicating thddmal’s request for the results of the

health examination. On the same day that offiE&FAT replied:

As mentioned previously were unable to located rgpuested file. The medical
reports were attached to this file and as suchlsecannot locate them.

Apparently that response was then forwarded tdthrinal.

It is convenient to set out the last three paratggaof the “Claims and Evidence” part

and the first three paragraphs of the “Findings Radsons” part of the Tribunal’s reasons for

decision:

| asked the applicant a number of questions abalitnFGong practice and beliefs.
He was not able to answer one correctly. One qungéich is described in Falun
Gong literature as the “top priority” of the praiciner, was entirely unfamiliar to
him. He was unable to name the first exercise.didenot know how many exercises
there were.

The applicant said that he just practiced Falungzman exercise and he saw it as a
type of Kung Fu.

| also put to the applicant information receivedtbg Tribunal from the Australian
Consulate General in Guangzhou about his employprémt to coming to Australia
and the ostensible purpose of his visit. It catdd with his written and oral claims
and he did not accept the accuracy of the infoignati

FINDINGS AND REASONS
| accept that the applicant is a citizen of China.

I do not accept the rest of his claims. | will aga the discrepancies between the
applicant’s written and oral claims. | will alsgniore the discrepancies between the
claims the applicant made with respect to his eympnt prior to coming to
Australia and what the Tribunal learned from then§idate General. The reason is
that there is a much more fundamental reason foacaepting the applicant’s claims
in their entirety.

The applicant’s lack of knowledge about Falun Gago comprehensive that | do
not accept that he was ever a practitioner. Topeomit to Kung Fu is bizarre. For
this reason only, therefore, | do not accept tleatvent to Beijing for any purpose
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related to Falun Gong or that he was arrestedetbherin Hebei, for reason of his
practice of Falun Gong. | do not accept that he Wweaten or in any other way
mistreated for this reason.

In his second amended application, SZLPP relietherfollowing grounds:

1. The Tribunal acted without and in excess ofsplidtion because it made
findings that were unsupported by any probative emat or, in the
alternative, were irrational, illogical and not bdson findings of fact
supported by logical grounds and failed to haveamggto relevant
considerations.

Particulars

@) The Tribunal speculated that the practiceXwofig Fu and Falun
Gong were in no way related and that “to compafEatun gong] to
kung fu is bizarre”.

3. The Tribunal acted without and in excess ofsgligtion in failing to comply
with ss 424, 424B and 441A of thigration Act 1958.

Particulars

@) The invitation to provide information given the second respondent
to a person within the Department of Immigratiod &tizenship on
29 August 2007 and 6 September 2007 did not sptwfyollowing:
0] the method by which the information was togoevided:;
(ii) the time within which the information was be provided.

Ground 1 is referable to the passage from the Mmebsi Findings and Reasons set out at [58]
above. Ground 3 is referable to the Tribunal's ledaequests of the Department referred to
at [53] and [55] above.

SZKTI andSZKCQ

In SZKTI the Tribunal conducted a hearing in October 200@/tach SZKTI gave
evidence. Three months later, in January 2007T tieinal invited him to provide additional
information under s 424(2). SZKTI provided to thebunal a letter from two elders of his
local church in Sydney which gave a mobile teleghaomber of one of them, Mr Cheah.
Two months later, in early April 2007, the Triburtalephoned Mr Cheah on his mobile
telephone and questioned him about SZKTI, therddigining information additional to that
in the letter that Mr Cheah had signed. The Trabdugalied on that additional information in
deciding to affirm a decision of the Minister’'s eghte to refuse the applicant a protection

visa.
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The Court described the “critical issue” as béeiwhether the tribunal could simply
telephone Mr Cheah and ask him questions withowingafollowed the procedures in
Ss 424(2), (3) and 424B of the Act” (at [35]).

It will be noted that the Tribunal’s invitation waextended to Mr Cheah outside
(several months after) the hearing. It will alsorpted that the Tribunal already had in its
possession information from Mr Cheah prior to itephone call. If, as the Minister
contends before us, the expression “additionalrimé&tion” in s 424(2) bears the meaning
“information additional to information previouslyivgn by the person invited”, the
circumstances i&ZKTI satisfied that meaning of the expression.

At [43], the Full Court stated:

In our opinion in its natural and ordinary meanmg24(2) provides a means by
which a person may be “invited” to give additiom@lormation to the tribunal, that
is, information which that person has not already provded to the tribunal or
which the tribunal has not obtained in another way,such as pursuant to the use
of its powers under s 427(3) to summons a person @ive evidence. The
introductory words to s 424(2), namely “without liilmg subsection (1)”, identify
one of the means available under s 424(1) whichtribeinal may employ to get
information, but then s 424(3) prescribes the maa limitations governing how it
may invite a person to give it additional infornagiti The Parliament provided a
code in ss 424, 424A, 424B and 424C which madensite provision for the
tribunal to obtain information including by meant an invitation to a person to
provide it. Those provisions specified the meansvbich the information was to be
sought, and the consequences for its non-provisitve are of opinion that the
Parliament did not authorise the tribunal to getitiohal information from a person
pursuant to its general power under s 424(1) witttmmplying with the code of
procedure set out in s 424(2) and (3).

[Our emphasis]

At [46]-[49], the Full Court identified policy pposes served by ss 424(2) and (3) and
424B. It contrasted the safeguards inherent irriiew invitation with the risks associated

with an invitation made by an impromptu telephoak. c

The Full Court held (at [54]) that the Tribunafailure to follow the procedures
required by s 424(2) and (3) and 424B was a jwisxhal error.

In SZKCQ, s 424 was considered by a differently constitiall Court. In that case
the Tribunal asked SZKCQ at the hearing to obtaamfPakistan “confirmation from leading
party officials who knew him of his standing antuation” (at [12], [29]), and allowed him
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four weeks in which to do so (at [12]). Twenty{giglays later, two documents were faxed
to the Tribunal, one purporting to be a letter frarivir Abbas, and the other purporting to be
a document written by a Mr Khalid.

The two documents were referred to the Austratiggh Commission in Islamabad
which was requested, first, to confirm their autiwty and to establish the identity of the
authors; second, to investigate whether the authadssuffered as a result of their work for
the relevant political party and if so to advisdaile of their claims; and third, to provide
information from the authors “as to how exactly #pplicant suffered as a result of his work
for the party” (at [15]).

The High Commission responded by communicatingatisvers apparently given to
it by Mr Abbas and Mr Khalid to these three questio The Tribunal wrote to SZKCQ
setting out verbatim the High Commission’s respoaiseé allowing him a limited period in
which to comment. The Tribunal’s letter did noviseé him of the terms of the questions that
the Tribunal had asked the Commission to put tAAllbas and Mr Khalid. In particular, he
was not told that those two men were to be askeg“éxactly the applicant suffered as a
result of his work for the party” (at [19]). SZKC®as told only that the letters had been
referred “for authentication and comment” (at [17])

In his response, SZKCQ asserted that both Mr AlbbasMr Khalid knew him and he

requested an opportunity to provide further evidgenc

The Tribunal affirmed the delegate’s decision.iténreasons for decision it remarked
that in his letter Mr Khalid had not mentioned ti8&KCQ had been gaoled for his political
activities — a claim that he had made. The Tribumamber concluded that SZKCQ had
exaggerated his role and the harassment he haateliff

SZKCQ applied unsuccessfully to the Federal Magjiss Court of Australia for
judicial review of the Tribunal's decision. He wasrepresented before that Court.

In a Full Court of this Court, Buchanan J delivkreasons for judgment in favour of
allowing the appeal. Stone and Tracey JJ (at figjjeed in this result because of the

Tribunal’s non-compliance with s 424A(1)(b) of tAet. Their Honours also agreed with
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Buchanan J that the Court should depart from the Gaurt decision inSZKTI only if it
thought that that decision was plainly wrong. Te&pressed the view (at [6]) that it was not

plainly wrong and that the construction of s 42&4iKTI was correct.

At [29] Buchanan J summarised SZKCQ'’s contentiengluding those relating to
one ground that he was not permitted to raiseherfitst time on the appeal (see below). His
Honour’'s summary of the ground of present relevanae as follows: (at [29]):

(© The RRT's request to the appellant to providenfirmation from leading

party officials who knew him of his standing antiation” was an invitation
within the meaning of s 424(2) of the Act and waguired to be provided to
him in writing”

At [41] Buchanan J referred to the elements thastnbe present for the engagement
of s424(2), namely, an invitation; to a person;give information; which is additional
information. His Honour said (at [41]) that thevas no doubt that all four elements were
present so that s 424(2) was engaged and the Hiilwas required to give the invitation in

writing.

Buchanan J rejected (at [43]) the Minister’'s sugsioin that the purpose of s 424(2)
and (3) is only to permit the Tribunal to proceedrtake a decision (if the invited person fails
to respond within the time specified) without takeny further step to obtain the information
sought (see ss 424C(1), 425(2)(c), (3)). His Horthd not accept that it remained open to
the Tribunal to make a “less formal” request fag #ame information from the same person
under s 424(1). Buchanan J could not see whyheadiinister contended, the s 424(1) route
would provide a less speedy procedure. His Howouosidered that the intention of s 424(2)
was to provide some formality when the Tribunaémds to seek additional information from
an identified person, which might include the aqguiit or members of his family. He saw no

room for any election by the Tribunal to do so mfially under s 424(1).

His Honour referred to extracts from the Explanatdemorandum to th&ligration
Legislation Amendment Bill (No 1) 1998 and a copy of the Hansard Record of the Second
Reading Speech on that Bill made by the then MenisMr Ruddock, in the House of
Representatives. That Bill proposed to replacethie@ existing ss 424 and 425 with new
Ss 424, 424A, 424B and 424C, as well as a new s 4Pe Explanatory Memorandum
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referred to the provisions as a “code of procedwiith the Tribunal would be required to
follow in conducting its review, and to the new4gsl and 424A as ensuring that invitations

were sent in a way that provided evidence of thie dadispatch.

The Minister's Second Reading Speech noted thithe'[bill ... includes certain
safeguards for applicants by introducing a codgrotedure ...".

Buchanan J expressed the view (at [48]) that threleations, admittedly “somewhat

general”, far from supporting the Minister’s arguthegended against it.

His Honour agreed (at [49]) that it would be “tbling” if, as submitted, the effect of
his construction was that the Tribunal was obligexd commit to writing every question
which it wished to ask of an applicant (or presulpamybody else) during an oral hearing
conducted in connection with a review”. HoweveucBanan J explained, by reference to
ss 425(1) and 427 of the Act, why his constructiah not have that effect. He opined that
s 424 operated outside the environment of thelaating itself (at [51]).

We note, however, that the invitation to SZKCQ vilmdact given to him by the
Tribunalat the hearing It was an invitation for him to obtaafter the hearing additional
information of a particular kind from persons nloen identified but falling within a certain
general description. Since the appeal succeedsdb@ow) we think that his Honour must
have been distinguishing between that situation thedeliciting of the information at the

hearing itself.

For reasons that his Honour gave (at [52]-[58]) tthich we need not discuss,
Buchanan J thought that a failure by the Tribuoatamply with ss 424(2), (3) and 424B,
like a failure by it to comply with s 424A (8AAP v Minister for Immigration and
Multicultural and Indigenous Affairs (2005) 228 CLR 294), constituted jurisdictionalogrr

In the result, the Full Court’s conclusion wastttie Tribunal’s decision must be set
aside.

It remains to note that the ground that was ntmwald to be argued II®ZKCQ

concerned the obtaining of information from MesAishas and Khalid through the High
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Commission in Islamabad. At [74]-[75], Buchanaexpressed the view that the discussion
in SZKTI as to why the Tribunal was required to act siiatl conformity with s 424 lent
some support to the proposition that s 424(2) wagaged in relation to the “additional
information” that had been sought from Messrs Aldras Khalid.

THE RELEVANCE OF SZKTI AND SZKCQ

It is important to note again that the Ministesaliows any attempt to persuade us that
either SZKTI or SZKCQ is plainly wrong, and does not ask us to decidensistently with
either of those cases. We therefore do not congide question whether the decision in
either of them is clearly wrong. We note, in pagsthat the High Court granted the Minister
special leave to appeal from the decisionS#KTlI on 14 November 2008inister for
Immigration and Citizenship v SZLFX; Minister for Immigration and Citizenship v SZKTI
[2008] HCA Trans 389.

SZKTI andSZKCQ establish that:

(1) s 424 isasource of the Tribunal's power to get informat{snbs (1)) and ithe
source of the Tribunal's power to get “additionaformation” that falls within
the meaning of that expression in s 424(2) (suPs (&her sources for the

getting of information having been noted by usi&]{19] above,;

(2) where there is an invitation from the Tribubalgive “additional information”
within the meaning of s 424(2), s 424(3) makes andatory for that invitation
to be conveyed by a document given to the invitgeobe of the methods
specified in s 441A,

(3) failure to comply with s 424(3), where it amgdj is jurisdictional error;

(4) unless itis provided in the course of the mggrinformation will be “additional
information” within s 424(2) at least if it is adidinal to information previously

given by the particular invitee to the Tribunal.

The fourth proposition above leaves to be resolwedis the question whether information
can be “additional information” within s 424(2)itfis additional to information obtained by
the Tribunal from sources other than the invitee.
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GENERAL ISSUES RAISED

The present proceedings raise the following foemegal issues which it is useful to
discuss at the outset:

(2) Is information “additional information” withiis 424(2) only where it is additional to
information previously provided to the Tribunal the invitee?

(2) Does the word “person” in s 424(2) mean onhatural person?

3) Is the word “person” in s 424(2) limited by eeénce to a person whose identity is
known at the time of the extending of the invitafo

4) Is a document “information” and therefore “adthal information” within s 424(2)?

These questions are not resolveddiK Tl or ZKCQ.

(1) Is information *“additional information” within s 424(2) only where it is
additional to information previously provided to the Tribunal by the invitee?

Contending that the answer to this question is"ythe Minister submits as follows
(para 63):

The Minister contends that this construction of2€(2) is to be preferred (on the
present assumption tha&ZKTIl is correctly decided). If this were not the
construction, the ability of the Tribunal to obtairiormation from persons who had
not provided addresses for the purpose of theqodati review (which would include
most persons) would be strictly limited. It isalehat, if a Tribunal member attends
a library and finds information itself, be it cogninformation or otherwise, it has no
obligations under s 424(3). If the Tribunal membalts a library to ask it to send a
book, it is not an invitation under s 424(2) beeaasdocument is being requested
(...). If a Tribunal member calls a library or gowsrent agency to ask for
information not pertaining to a particular reviewt fust about a country, s 424(2) is
likewise not engaged. It is also not engaged whelribunal contacts a library,
agency or body that it has had no previous conattt in relation to a particular
review because it is not seekiadditional information from that person. It may be
observed that, in such a case, the Tribunal witl mave been provided with an
address of and by that library, agency or bodyctinnection with the review”, which
would mean that the Tribunal would be unable tadsenvritten invitation either by
post, fax, email or even leaving it by hand at sitbesss address (ss 441A(3)-(5)). In
such a case, the Tribunal would be limited to gjvihe invitation by hand to the
person (s 441A(2)). Given that such bodies wilkonfbe outside Australia and may
not even be physical persons capable of being pallgoserved, it is very unlikely
that Parliament had in mind that this would be nexgl If s 424(2) is limited to
persons who had previously given information to Tméunal, the Tribunal is in a
position to have obtained an address from the pdisat could be used if additional
information is sought.
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Subsection 424(2) presupposes that the Tribuneh@dy has some information. The
Minister's present submission would confine thafoimation already possessed to

information that had come from the proposed invitee

Information may have already come to the Tribupatsuant to the numerous
provisions referred to at [13] — [19] above. These ss 414(1) (in so far as applicable),
415(1) (in so far as applicable), 418(3), 423(1)(424(1), 425(1) or 427(1)(d) or (3). Some
of that information may be irrelevant. It cannetdssumed, in particular, that all information

proffered by the review applicant will necessahig/relevant.

Some of the statutory provisions referred to sinfortably with the notion of the
Tribunal “getting” information that it considerslegant (eg ss 414(1), 415(1), 425(1),
427(1)(d), 427(3)) but others do not (ss 418(38(4Ra)). In some cases information given
to the Tribunal may be partly relevant and partkelevant. For example, information
contained in documents given to the Registrar lgy $ecretary pursuant to s 418(3), and
evidence given by the review applicant in the cewsba hearing pursuant to ss 425-429A

may include a mixture of relevant and irrelevarfioimation.

General principles of administrative law requinattthe Tribunal take into account all
information in its possession that is relevant, antitake into account any that is irrelevant
(save, of course, for the purpose of deciding tihatatter is irrelevant and is therefore not to
be taken into account further). Those princi@és® require that the Tribunakek to get
only information that is relevant. Prior to gegfiit, the Tribunal may not know the precise
nature of the information that will be obtained andy be able to describe it only in general
terms or by reference to issues. The thrust @&4$1), however, is that it is concerned with
information that the Tribunal has decided is reféva its conduct of the review and seeks to

obtain.

Section 424(1) gives no indication as to the methy which the Tribunal may “get”
that information. Arguably, the methods availaéte no more and no less than those that are
expressed in or implied by the various sectionstioeed above or implied by the general
law. On this view, the role of s 424(1) is to makepress that which the general law would
imply, namely, that where the Tribunal seeks topgeticular information or information of a
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particular kind, the Tribunal must consider thaibrmation relevant to its conduct of the

review and must take it into account once it isaol®d.

The question arises why these express limitatmasn subs (1), but not in subs (2) of
S 424. InWin v Minister for Immigration and Multicultural Affairs[2000] FCA 1363 \\Vin),
the Tribunal extended to the review applicant aa owvitation at the hearing to make any
supplementary submission she wished to make wéHhimited time following the hearing.
Experience suggests that such open-ended invigatignthe Tribunal are not uncommon.
The review applicant included in her supplemengatymission new information in the form

of a claim not previously made.

Lindgren J correctly rejected a submission thatahligation imposed on the Tribunal
by s 424(1) to have regard to the information witeeted. The Tribunal was not seeking to
get particular information or information of a padiar kind. His Honour characterised the
invitation as an invitation to give additional imfeation under s 424(2), but it may have been
preferable to characterise it as an invitation tkenan additional submission, and not as an
invitation to give information at all. As notedake, the invitation was extended to Ms Win
at the hearing and was not in writing. No issusyéver, was raised in this respect. The
present ss 424(3) and 441A were inserted in the af@r the decision inMn by the
Migration Legislation Amendment (Electronic Transactions and Methods of Notification) Act
2001 (Cth).

The explanation of the distinction between subt3safd (2) of s 424 may be that
whereas subs (1) is concerned with the Tribunaékimg to get information that the Tribunal
considers relevant, subs (2) is concerned withtatieins to give additional information that
the invitee may consider relevant. On this viewhss(1) would apply in all cases where the
Tribunal actually seeksparticular information (including particular addital information)
or information of a particular kind (including atidnal information of a particular kind),
while subs (2) would apply to invitations to giveyainformation that the invitee considers
relevant and, as we decide below, that is additidoainformation that he or she has
previously given to the Tribunal. It is difficulhowever, to find a basis for this construction
in the terms of the provisions.
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The Minister’s present submission is simply tha €xisting information already
possessed must have come from the invitee. Thaission does not require the Tribunal to

have become possessed of it under any particusargoon of the Act.

Section 424(3) is workable only if the methodsgnfing an invitation referred to in
that subsection are themselves able to be useele Thno difficulty in relation to a person in
immigration detention (see ss 424(3)(b)). Otheewss424(3) assumes, by reason of its
reference to s 441A (set out at [19] above), thatitivitee is either a person to whom the
Registrar can hand the document (such as a pertonhas given evidence before the
Tribunal) or whose address, of one kind or anottier, Tribunal already has. Ordinarily this

will be a person who has already given informatmthe Tribunal.

The view that “additional information” means “imfoation additional to any
information already possessed by the Tribunal, dreit came from the invitee or not” is
problematic. The written invitation régime wouldeth apply to all information that the
Tribunal might invite a person to give after theiblinal first became seized of any
information at all unless a contrary indication lkcbbe found (ci&ZKCQ at [49]-[51])).
Presumably the first time the Tribunal becomeseskaf information is when the Secretary
sends documents to the Registrar under s 418(3®).siygest that a more limited meaning of
“additional information” must be looked for. Agairthat which suggests itself is

“information additional to information previouslyvgn to the Tribunal by the invitee”.

We construe the expression “additional informatiaccordingly.

It remains to note two matters. First, at theringathere was discussion about the
words “[w]ithout limiting subsection (1)” at the ¢i@ning of subs (2). Those words suggest
that in their absence subs (2) might be thoughima subs (1). A way in which subs (2)
might be thought to limit subs (1) is by imposing ib the written invitation régime that is
associated with subs (2) through subs (3). Anotrerin which it might be thought to do so
is by requiring an “invitation” in all cases as tthst from permitting an exercise of the
Tribunal’'s coercive powers to get information, fexample, from the Secretary under s

427(1)(d) or from a person who appears before titmifal to give evidence under s 427(3).
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Second, although we do not decide the questionswggest that subs (2) is not a
subset of subs (1). Certainly the terms of subs@ broad enough to permit an open ended
invitation to give additional information providexhly, as we have decided it must be, it is
information additional to that which the inviteeshareviously given to the Tribunal.

(2) Does the word “person” in s 424(2) mean only @atural person?

In SZLPP’s application, one ground on which thenistier seeks to distinguiskrKTI
and SZKCQ is that the Tribunal's requests in those case® \addressed to “natural persons
and not corporations or polities or government depents”. The Minister submits that
s 424(2) provides “the voluntary equivalent of doenpulsive power to summon an identified
person to attend the Tribunal and give evidene743)(a))".

As will appear, we do not find it necessary tovegisthe question posed, but as it was

fully argued we will express our view on it.

We think that the answer to the question poséges’.

First, we would be disposed to accept the Ministeubmission outlined above.

Second, in s 441A the person to whom the docurisetd be given is called the
“recipient”. This is a person to whom it is podsilo hand the document (s 441A(2)) or who
has provided to the Tribunal an address of one kmdnother (subss 441A(3), (4), (5)). In

various ways subss 441A(3), (4) and (5) suggestlhiearecipient is a natural person.

Third, the kinds of issues into which the Tribunslrequired to enquire suggest
information that an individual is able to give cenuing an individual. They are issues
concerning the question whether the protection &galicant falls within the definition of a
“refugee” in theConvention relating to the Satus of Refugees of 1951 as affected by the 1967
Protocol relating to the Satus of Refugees.
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(3) Is the word “person” in s 424(2) limited by reérence to a person whose identity is
known at the time of the extending of the invitatio?

Again, we think that the answer is “yes”. Thisaer is required by the answer to (1)

above.

(4) Is a document “information” and therefore “additional information” within
s 424(2)?

The answer to this question is “no”.

The two words mean different things, although eutheent may convey information.

In his submissions the Minister refers to usageshe words “information” and
“document” or “documents” in the Act which differtgaite between them. He refers to ss 18,
305C, 308, 311EA, 359A, 375, 375A, 376, 377, 42437, 438, 439 and 440. The Minister
also refers to sections that protect the confi@ditti of “information”, such as, ss 336E,
503A.

Section 424B(1) provides that if a person is ewiunder, relevantly, s 424, to give
additional information, the invitation must spectfye way in which it is to be given. This

requirement hardly makes sense if attempted tgpkeal to a document.

We accept the Minister’'s submission that s 42d{®s not apply to an invitation to a

person to supply a document to the Tribunal.

1. APPLICATION BY SZLPO (NSD 1227 OF 2008) - CONSIERATION

SZLPQO'’s grounds of application were summarisg@%it above.

The Minister submits that it is incorrect to cldeaise the situation as the Tribunal’s
having, through its agent DFAT, invited the NatibWaneer to give information. The
Minister emphasises that the Tribunal had no dicecttact with the National Ameer, and
requested DFAT to contact his office. Accordinghie Minister, it was a matter for DFAT
to undertake that task in such a manner as it gaedording to its own processes (or not to

undertake the task at all).
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Indeed, the Minister submits th&KCQ is inconsistent with the view that the
Tribunal invited the National Ameer to give it imfoation because i8KCQ the Court held
that when the Tribunal asked SZKCQ to obtain infation from persons in Pakistan to
corroborate his claim, the invitation was treatedaa invitation to SZKCQ, who was not
treated as a mere conduit through whom the Tribwaal extending invitations to persons in

Pakistan.

We set out the relevant facts at [23] - [33] abowe SZKCQ the Tribunal's reasons
for decision recorded the request to the appel@ntbeing “to obtain from Pakistan
confirmation from leading party officials who knéwm of his standing and situation”. The
Tribunal left it to the appellant which leading fpaofficials” to approach. It could not be

said that the Tribunal was extending an invitatmthem.

By contrast, in the present case the person wastiiced — the National Ameer.
Indeed, theobiter dicta in ZKCQ concerning the seeking of additional informatioant
Messrs Abbas and Khalid through the High Commissibilslamabad is more akin to the

circumstances here.

Whatever the factual position may be in other saea the facts here we are of the
view that DFAT acted as agent for the Tribunal.e Térms of the email from the Tribunal to
DFAT state that SZLPO had given permission for Tnbunal “to have DFAT make direct
contact with the office of the National Ameer ..."dastated: “Please contact the office of

the National Ameer ...".

The Tribunal communicated to DFAT by one of thehwnds specified in s 441A, but
some person or persons from the DFAT post in DHalet with” the National Ameer at his
office in Dhaka. We infer that the request to Metional Ameer was made orally at that
meeting. This inference can comfortably be drawnabise the DFAT Post in Dhaka was
asked specifically how it had contacted the ofb€éhe National Ameer “(eg. direct meeting,
telephone conversations, written correspondencé)’the light of the words quoted, if the
Post had put the questions to the National Ameevriting, it would certainly have said so.
The Tribunal’'s invitation to the National Ameer wHserefore not given by one of the
methods specified in s 441A.
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For this reason we do not accept the Ministers Submission.

The Minister’s second submission is that sincéheeiDFAT nor the National Ameer
had previously given information to the Tribunalthe course of its review, any invitation by
the Tribunal was not an invitation to give “additéd information”, with the result that
S 424(2) was not engaged.

For the reasons given at [88] to [102] above, grea.

SZLPO’s application should be dismissed with costs

2. APPEAL BY SZLQH (NSD 970 OF 2008) — CONSIDERATION

SZLQH'’s grounds of appeal were set out at [48vabo

Ground 1(a)

The relevant paragraph in the Tribunal's reasonslécision was as follows (at 6):

The Tribunal asked the applicant why he fearedgoeitson if he was returned to
Pakistan and he claimed that the TNSM had killeddnother and also wanted him
dead. The applicant provided the Tribunal witlaesfmile copy of a document [that]
purported to be the death certificate of his bnothEhe Tribunal expressed surprise
that an official document was prepared in Englistl the applicant claimed that this
was normal. The Tribunal pointed out that the deanp on the facsimile was
02 July 2007 whilst the document was dated 12 &spte 2007. The Tribunal
pointed out that such an anomaly may indicate adated document. The applicant
claimed that he received the document three dagsaaghe detention centre. The
Tribunal told the applicant that if he had any mim®rmation or evidence that the
death certificate was a genuine document the Tabwumould consider it if it was
received prior to the handing down of the deciswdnich would not be before
28 days.

If it be assumed in favour of the Minister, as veeérheld to be the case above, that s 424(2)
is engaged only where information has previousknbgiven to the Tribunal by the invitee,
that condition was satisfied here. The reasomas, &as the paragraph set out above makes
clear, SZLQH did provide some information concegithe genuineness of the death
certificate by answering the Tribunal member’'s goes on that topic at the hearing. On
that occasion SZLQH addressed the member’s questibout the language in which the
death certificate was written and the discreparetyben the facsimile date stamp of 2 July

2007 and the date of the document of 12 SepteniEf. 2Indeed, according to the passage
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set out above, the Tribunal accepted that what iwassue was whether any “additional”
information was to be forthcoming from SZLQH, sinteeferred to the question whether
SZLQH had ‘any more information or evidence that the death certificate was a genui

document” (our emphasis).

The Minister submits that the Tribunal was notiting SZLQH to give additional
information within the meaning of s 424(2), but vedfrding him an opportunity to provide
additional information. We think, however, thaetd was an “invitation”. The terms in
which the Tribunal recorded its communication aeeaut at [41] above. It is true that the
Tribunal was not seeking to get from SZLQH par@éeuddditional information or additional
information of a particular kind that it neededheTlTribunal made it clear that it thought it
had sufficient information on which to make a diis but wished to afford SZLQH the
opportunity of providing additional information lile had any. Nonetheless, in our view this
was an invitation to SZLQH to give additional infeationwithin s 424(2). It follows that as
in ZKCQ, the Tribunal was required by s 424(3) to give tiatation by one of the methods
specified in s 441A and also to comply with s 424B.

In relation to s 424B, we think that the Triburdhdl specify the way in which the
additional information might be given. By refegito receipt of the additional information,
the Tribunal was indicating that the additionalomhation was to be in writing. The

suggested non-compliance with s 424B(1) is notadisteed.

Non-compliance with s 424(2) is, however, estéigds

Ground 1(b)

An officer of the Tribunal (Mr Eddie Chiu) made anquiry of the Detention Centre,
apparently by telephone. Mr Chiu’s file note dafe@ctober 2007 read as follows:

Contacted VIDC [the Detention Centre] regarding aogsible discrepancies in the

date stamp on their faxes. Officer Sergei Rioustated that after checking with

colleagues the only discrepancy they could reball bccurred during July 07 was to
do with the time but not the date of faxes.

The Minister contends, first, that the communicatwith the Detention Centre was not an
invitation to a “person”, and, second, that it dwt seek “additional information” because the
information sought was not additional to informatjareviously provided by the invitee.
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When Tribunal officer Chiu telephoned the Detemti©entre, he probably did not
have the intention of speaking to any particulaividual there. He was seeking information
from any responsible officer at the Detention Centfhe responsible officer turned out to be
Sergei Rioumin.

We accept that the Minister's submission thatdineumstances did not constitute an
invitation given by the Tribunal to a person whalhaeviously given information to the
Tribunal. For the reasons we gave at [88] to [18Bdve, the telephone enquiry did not

attract the régime imposed by s 424(3).

We do not decide in favour of the Minister on himatural person” submission,

although we would be disposed to accept it (se8]{008] above).

Ground 2

Ground 2 was set out at [48] above, and reg 4.85 set out at [21] above. We
accept the Minister's submission that it is not 4e86(4) but reg 4.35(2) that applies.
SZLQH was a detainee. The terms of the Tribunakgtation to SZLQH (set out at [41]
above) were that “if he had any more informationesidence ...” the Tribunal would
consider it if it was received within the time siiec). The terms of the invitation predicate
that SZLQH already had the information or evidentberefore the information to which the
invitation related was to be provided from a platéustralia, namely, SZLQH’s place of
residence at the Detention Centre. It is besidepthint that he might choose to go outside

the terms of the invitation by seeking informatfoom Pakistan.

Accordingly, under the Regulations the prescripedod for giving the additional
information started when SZLQH received the inuitatand ended at the end of seven days

after the date of that receipt.

Notwithstanding this, the Tribunal in fact assur8dLQH that he would have
28 days. We think that, having allowed that perigde Tribunal was bound by
considerations of procedural fairness to allow SH e full 28 day period. He was denied

procedural fairness because the Tribunal signedetssion only 21 days later. This is so
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even though there is no evidence that SZLQH wowdehgiven the Tribunal additional

information or evidence if he had been allowedfthle28 days.

Discretionary considerations

138 The Minister submits that relief should be deredause it would be futile. This is
because the Tribunal did not reject the authemtioft the death certificate but made its
decision on the assumption that it was genuinee Thbunal was not bound to seek the
additional information in question, and if the neattwere remitted to the Tribunal, the
Tribunal would not be bound to invite SZLQH unded42l(2) to give it the additional

information.

139 The Minister relies on the decision of a Full Qarfrthis Court inNSZKGF v Minister
for Immigration and Citizenship [2008] FCAFC 84 at [13]-[15]. SZLQH relies dpplicant
NAFF of 2002 v Minister for Immigration and Multicultural and Indigenous Affairs (2004)
221 CLR 1 NAFF) at [25]-[26], [31]-[33]; Applicant VEAL of 2002 v Minister for
Immigration and Multicultural and Indigenous Affairs (2005) 225 CLR 88 at [18]5AAP v
Minister for Immigration and Multicultural and Indigenous Affairs (2005) 228 CLR 294
(SAAP) at [83]-[84]; andZIZO v Minister for Immigration and Citizenship (2008) 172 FCR
152 at [95]-[98]. In reply the Minister relies @AP at [80].

140 The Minister does not challenge the Tribunal mersljower:

. to allow SZLQH 28 days in which to provide any doiial information or
evidence that SZLQH might have had that the deathficate was genuine,

or

. to give SZLQH the assurance that the informatioruldidoe considered if
received within that period (NAFF at [25]).

141 It is important to note precisely what the Tribunmeember said in the “Findings and
Reasons” section of his reasons for decision. teted (at 9):

“Even if the Tribunal accepts that the applicabi'sther was “killed by a person” as
stated on his death certificate, it does not necigdollow that the TNSM [Tehreek
e Nafaz e Shariat e Mohammadi; or Movement folBhfrcement of Islamic Laws]
killed him or that they wished to kill him (the dmant). The death certificate in
itself does not represent corroborative evidencefapplicant’s claims and as such



142

143

144

145

146

147

-34 -

is not given any weight by the Tribunal. As thelblinal has found that the
applicant’s account of the incident in which hiother was killed implausible, it
follows that the Tribunal also finds that the apailit is not of adverse interest to the
TNSM, or even known to them, such that they wowdehpersecuted him in the past
or that they would do so if he returned to Pakisteow or in the reasonably
foreseeable future.”

The Tribunal member was saying that on the assompt favour of SZLQH that the
death certificate was a genuine document, it didcoaoborate SZLQH'’s claim. The words
“killed by a person” did not point to the TNSM. BQZH did not contend otherwise on the

appeal.

The only additional information or evidence thal®H was invited to give to the
Tribunal was information or evidence that the ¢iedie was a genuine document. The
passage from the Findings and Reasons set out atakes it clear that such information or

evidence could not possibly have made any diffexemt¢he result.

SZLQH has pointed to no practical injustice thatsffered as a consequence of the
making of the decision prior to expiry of the 28/ deeriod. He contends that this does not
matter. It does: where jurisdictional error isabdshed, the granting of relief remains

discretionary.

It is noteworthy that on 23 October 2007 SZLQH @igal to the Tribunal a letter
dated 22 October 2007 which began by thanking tilifal member for giving SZLQH the
opportunity to send some “support documents”. TBteer did not, however, touch on the
genuineness of the death certificate (nor did dase any documents). In order to be within
the terms of the Tribunal’s invitation, any infortiwe or evidence supplied by SZLQH to the
Tribunal would have had to be limited to informatior evidence of the genuineness of the

death certificate.

We would refuse relief on discretionary grounds.

Conclusion on the appeal by SZLQH (NSD 970 of 2008)

For the above reasons the appeal should be demisSZLQH succeeded on the
substantive issues, and the Minister on the is$ulisoretion. We will make no order for

costs.
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3. APPLICATION BY SZLPP (NSD 1486 OF 2008) - CONSIERATION

148 It will be recalled (see [59] above) that the tfiggound of appeal related to the
Tribunal's statement that for SZLPP to compare ir&ong to Kung Fu was “bizarre”. This
was one aspect of the Tribunal’s finding that SZIsHRck of knowledge about Falun Gong
was so “comprehensive” that the Tribunal membemdidaccept that SZLPP had ever been a

Falun Gong practitioner.

149 The Minister relies on the following passage fribra judgment of Hayne J Muin v
Refugee Review Tribunal (2002) 190 ALR 601 at [263], [264] (footnotes oradj:

263  Unlike a court, the tribunal was not restricteccting only on material that
was expressly referred to in the course of a pdaicreview. It was not bound by
rules of evidence and its members were obviouspeeted to develop and rely on
knowledge of affairs in the countries from whiclaiolants come. It may very well
be, therefore, that, as individual Tribunal memiyexard accounts given to them by a
series of applicants for protection visas who cdrom a particular country, and as
those Tribunal members read more widely about thentty concerned, they
developed a body of knowledge upon which their gieabout the country were
formed. And as they become more knowledgeable tlagacity comprehensively to
identify the particular sources of their knowledgeuld ordinarily diminish.

264  There is, therefore, a very practical reasodaigbt that procedural fairness
required the Tribunal to identify the source, amel general nature, of every piece of
material that led the member to form a view thpaeicular country was willing and
able to protect its citizens. So to hold would @s@ an obligation that could not
readily be performed and in some cases would bessiple. But the difficulty in
the argument advanced by Mr Muin is even more degped than that.

150 The Tribunal member had access to Falun Gon@litex. He said (at 5):

| asked the applicant a number of questions abalunFGong practice and beliefs.
He was not able to answer one correctly. One qungénich is described in Falun
Gong literature as the “top priority” of the praicther, was entirely unfamiliar to
him. He was unable to name the first exercise.didenot know how many exercises
there were.

151 We think that the passage from the judgment ofridalinMuin v Refugee Review
Tribunal set out above answers the first ground of appdalwas not required that the
literature from which the Tribunal member had gdihés knowledge of Falun Gong beliefs
and practices be identified, let alone placed leetbe review applicant, if, indeed, either step

was possible.
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Some support for this view is given by s 424A o Act. That section requires the
Tribunal to give to a review applicant clear part&s of any information that the Tribunal
considers would be the reason, or a part of theoreafor affirming the decision under
review. But there are exceptional classes of médron to which this requirement is
declared not to apply, and one of these is “infdroma... that is not specifically about the
applicant or another person and is just aboutss@épersons of which the applicant or other

person is a member”. Falun Gong practitionersaoh a class of persons.

It is consistent with the exception just notect tine Tribunal should be at liberty to
act on the presiding member’s expert knowledgehgnty gained through a reading of Falun
Gong literature over a period in the course of idgalvith many Falun Gong cases, without

the necessity of identifying that literature ortmd it before each relevant review applicant.

The third ground of appeal (the second ground maspressed), relates to what
SZLPP characterises in his amended applicatiorwasinvitations to provide additional
information within the meaning of s 424(2) of thetA It will be recalled that on 29 August
2007 a Tribunal officer wrote to “NSW OP-RRT LiamsdJnit” communicating the
Tribunal's request for SZLPP’s “original visitorsd application” and “a copy of the results
of the applicant’s health examination, if the apgfit [had] submitted them as requested by
the Department in its letter of 31 May 2007".

On 6 September 2007, having received the “caseptidoat not the results of the
health examination, the same Tribunal officer witota named officer in the “NSW OP-RRT
Liaison Unit” asking whether the writer could “camf in relation to the second part of the
request that [SZLPP had not] submitted the resiiltss health examination”.

SZLPP contends that there was a failure to spebdyway in which the “additional

information” was to be given, as required by s 4@23Bf the Act.

For the reasons that we gave at [110] — [114] apbswv24(2) does not apply to a

request for a document, such as the results dfghkth examination.

In further support of this result, the Ministebsuits that the Tribunal does not need

an express statutory power to request a documebe tgiven to it, citingClough v Leahy
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(1904) 2 CLR 139 anday v Commissioner of the Australian Federal Police (2000) 101
FCR 66 at [11]. We accept that the Tribunal’'s gdion under s 414(1) of the Act to review
an RRT-reviewable decision in respect of which kdvapplication is made under s 412 of
the Act, coupled with the Tribunal’'s power undet1$(1) of the Act to exercise for the
purposes of the review all the powers and disanstithat are conferred on the original
decision maker, provide authority for the Tribut@kequest or invite someone to produce a
document (or, for that matter, to give non-docuragninformation) to the Tribunal, subject

to any constraints to be found in the Act.

A second ground for distinguishing SZLPP’s casenf&ZKTI andSZKCQ is that the
request was not made to a person who had previgisdy information to the Tribunal (see
[88] — [102] above).

A third ground of distinction is that there is masis for the complaint that the
Tribunal did not specify the method by which théormation was to be provided. If,
contrary to our view expressed above, a documantasmation, by requesting a copy of the
health documents the Tribunal complied with thgbeas of s 424B that requires that a
method by which the information is to be provideddpecified.

For all of the above reasons, the third groundpgfeal is not made out.

SZLPP’s application should be dismissed with costs

Finally, although we do not decide on this grouma, note that rather than being
made to a natural person, the request was made trea within the Department. The
request dated 29 August 2007 was addressed to “RSVYRRT Liaison Unit”. The request
of 6 September 2007 was addressed in the same itlagugh the text of the emalil
commenced “Thanks again, Antoinette ...”. Notwithsliag the reference to “Antoinette”
we think that the request was to the RRT Liaisont.Urit was of no consequence to the
writer, on either the first or second occasion, tvee “Antoinette” or some other officer
within the Department responded. If, as we ardined to think, the word “person” in
s 424(2) means a natural person, this would proaitiairth ground for distinguishirfgZKTI
andSZKCQ (see [103] — [108] above).
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CONCLUSION

There will be orders in accordance with paras [1[A%7] and [162] above.

| certify that the preceding one hundred and sixty-
four (164) numbered paragraphs are a true copy of
the Reasons for Judgment herein of the Honourable
Justices Lindgren, Stone and Bennett.
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