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I.  LAND AND PECPLE
A, Overview
1. The following is a statistical overview of the territory, population and

econony of Australi a:

The Land

Area (square km

Length of coastline (km

Percentage of total area: - Tropi cal zone

The Peopl e

- Tenperate zone

Popul ati on as at 30 Septenber 1992

Urban popul ation as per cent of total 1991
(cities over 100 000)

Nunber of inhabitants per square kil onetre
Aboriginal and Torres Strait |slander popul ation 1991
Per cent of total population

Popul ation of State and Territory capital cities 1991

- Sydney

- Mel bour ne
- Bri sbane
- Perth

- Adel ai de
- Canberra
- Hobar t

- Darwi n

Per cent of popul ati on born overseas 1991

Per cent of popul ati on who speak a | anguage ot her than
English at hone 1991 (persons aged 5 years or nore)

Esti mated per cent of people aged 5 and over who do
not speak English at all

Esti mated per cent of adult popul ation unable to
perform everyday reading and witing tasks in English

Religious affiliation as per cent of population 1991
- Christian

- Non- Chri sti an
- O her

7

17

PP DNW

682

36

581

265

097
761
145
018
957
299
126

67

300

735

39
61

000

63
2.3
378
1.6

954
996
542
702
480
888
306
946

22.3

17. 4

10.0

74.0

23. 4
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- Li fe expectancy at birth 1991
- Mal es
- Femal es

- Total fertility rate 1991

- Infant nortality 1991

- Mal es
- Fennl es

- Mat ernal death rate per 100,000 confinenents (1988-1990)
15 (30 June 1992)
Per cent of popul ation 65 and over (30 June 1992)
The Econony
- Gross Domestic Product Per Capita 1991/ 1992

- Gross Domestic Product 1988 to 1992
(average annual percentage growh, 1989-1990 prices)

- Inflation 1992
- Aver age Annua
- Net External Debt ($A billion) 1992

- Australian dollar per United States dollar
(average of daily figures 1992)

- Per cent of popul ati on under

Unenpl oynent Rate 1992

B. The | and

2. Australia conprises a land area of 7,682,300 knt.
shows the area of Australia in relation to areas of other countries:

74.35
80. 29

1.85
7.9
6.3
5.4

21. 83
11. 36

$A 22 088

2.2%
0. 3%
10. 8%
155.5

1. 360

The foll ow ng table

Country Area 000 knt

Australia 7 682

Chi na 9 590

Japan 372

Uni ted Ki ngdom 244

United States of America 9 636
3. The island continent of Australia features a wide range of climatic
zones, fromthe tropical regions of the north, the arid expanses of the
interior, to the tenperate regions of the south.
4. Wdely known as "The Dry Continent" the land mass is relatively arid,
with 80 per cent having a median rainfall |ess than 600 nmm per year and
50 per cent less than 300 mnm The areas receiving nost rain are concentrated

in the east of the continent, particularly in the coasta
sonme limted areas of the west coast. Seasona

ar ea,

together with
fluctuations can be great,
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with tenperatures rangi ng fromabove 50° Cto well below zero. However
extreme mninmumtenperatures are not as |ow as those recorded in other
continents not only because of its latitude but because of the absence of
ext ensi ve nmountai n masses and because of the expanse of the surrounding
oceans.

5. Al though the clinmate can be described as predomi nantly continental, the
i nsul ar nature of the land mass produces nodification to the genera
continental pattern

6. Australia can be host to any of nature's disasters, particularly
droughts, floods, tropical cyclones, severe stornms and bushfires.

C. The people

7. The principal source of denographic data used in this report is the 1991
Census. Were nore recent information was available it has been used. The
Census is conducted at five-yearly intervals. The nost recent Australian
Census was carried out on 6 August 1991. The followi ng table gives the
popul ati on of Australi a:

Estimated resident population of Australia by State and Territory
as at 30 Septenber 1992 (thousand

Mal es Fenmal es Per sons
New Sout h Wl es 2 980.3 3 008.8 5 989.1
Victoria 2 212.9 2 252.3 4 465. 2
Queensl and 1 531.2 1 525.7 3 057.0
Western Australia 838.9 830.9 1 669.8
South Australia 724.7 736.5 1 461.2
Tasmani a 234.0 237.7 471. 7
Australian Capital Territory 148. 7 149.0 297.7
Northern Territory 88. 8 80.5 169. 2
Tot al 8 759.5 8 821.5 17 581.0

8. Australia's average annual growh rate between June 1989 and June 1992

was 1.42 per cent per annum The sex ratio in June 1992 was 99. 3 nal es

to 100 fenal es. Femal es outnunbered nales in the 35-39 age group and

from 60 years onwards.

9. Australia's popul ation has nore than doubl ed over the last 45 years with

m gration accounting for approximately 40 per cent.

10. Most of the Australian population is concentrated in two wi dely separated

coastal regions. By far the largest of these, in terns of area and

popul ation, lies in the south-east, stretching in an unbroken crescent from

South Australia through Victoria, Tasmania and New South Wal es to Queensl and.
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The smaller of the two regions is in the south-west of Western Australia.
Neither region ever extends inland by more than 200 or 300 km. They are
separated by 2,000 to 3,000 km of sparsely populated country which makes up
about three quarters of the total land area. It comprises the whole of the
Northern Territory and parts of all five mainland States.

11. In both coastal regions the population is further concentrated into
capital cities, other major cities and towns. In 1991 63 per cent of the
Australian population lived in the combined State and Territory capitals
(including the national capital) and 6 other major cities of 100,000 persons
or more (see table). The very low population density figures for Australia
(two persons per km’) mask this pattern of population distribution.

Urban/rural distribution - Census 1991

Size Population % Total population
Urban centres of over 100 000 10 562 554 63
1 000 to 99 999 3 775 305 22
Rural balance 2 500 206 15
Total 16 838 065 100
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12. The following table gives the Aboriginal and Torres Strait |slander
popul ati on:

Aboriginal and Torres Strait |slander people -
Census 1991
Mal es Femal es Per sons
Abori gi nal peopl e 118 212 120 445 238 657
Torres Strait 13 392 13 329 26 721
| sl anders
Tot al 131 604 133 774 265 378

13. Abori gi nal peoples have lived in Australia for at |east 40,000 years.
They are generally thought to have conme to Australia fromthe Sout h- East Asi an
mai nl and over an island network that existed during the last Ice Age. The
size of the pre-colonial Aboriginal population is not known with accuracy, but
estinmates range from 300,000 to nore than 1 million

14. The Torres Strait Islanders are Australia's other indigenous people.

Al t hough often grouped with Aboriginal people, they have their own distinctive
culture, traditions and history. Their honeland is the islands situated
between the tip of Queensland - Cape York - and Papua New QGui nea.

15. No one knows how | ong peopl e have been living in the Torres Strait, but
the islands were certainly inhabited when the first Europeans - the Spanish
Torres expedition - visited in 1606. The Torres Strait Islanders' culture and
way of life suggest that they are related to people on the Papuan coast

nearby. The people who live off Cape York had regular contacts with their
Abori gi nal nei ghbours.

16. Aboriginal and Torres Strait I|slander people naintained a sophisticated
cultural life with each | anguage speaki ng group essentially equating with a
particular |and area and having traditional ownership of that |and.

17. Less than 25 per cent of Aboriginal and Torres Strait |slander people
lived in cities of nore than 100, 000 people. One third lived in rural areas,
over twice the rural concentration of the population taken as a whole. The

i ndi genous popul ation of the Torres Strait itself was 4,600, of whomthe vast
majority would be Torres Strait |Islanders. That nmeans that only approxi mately
16 per cent of Torres Strait Islanders nowlive in the Strait.
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18. In 1991, Australia's population was 16, 850,334. The sex ratio was 98.6
mal es to 100 fenal es. Femal es outnunbered nmales in ages 25 to 39, and from 60
onwards. Wonen greatly outnunber nmen in the ol der age cohorts, and the
differential increases with age. Because of their greater |ongevity, wonen
are nore likely to be widowed, to live alone or to live in a residential care
setting in old age. In 1991, 58 per cent of all people living al one were
wonen.

19. The nunber of househol ds headed by wonen is difficult to ascertain
because it is not clear from Census data who is the head in the case of couple
famlies. 1In 1991, 9 per cent of all fanmilies in Australia were sole parent
famlies. The parent was a fenale in about 87 per cent of these famlies.

20. O the people counted in the 1991 Census, over one fifth (nearly

4 mllion people) were born overseas. Mixre than 1 million of themwere

born in the United Kingdomand Ireland and this was by far the | argest

si ngl e group, accounting for 31 per cent of all people born overseas.
Overall, 61 per cent of people born overseas were born in Europe. A further
18 per cent were born in Asia with the largest single group born in Viet Nam
The foll owi ng tables show the percentage of the popul ati on born overseas and
their places of birth:

Per cent age of popul ati on born overseas

Census year Census count % born over seas
1971 12 755 638 20.2
1976 13 548 448 20.1
1981 14 576 330 20.9
1986 15 602 156 20. 8
1991 16 850 334 22.3
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Mul ticultural Australia

21. Australia's non-discrimnatory inmigration policy has resulted in a
origins live

di verse society in which people of different ethnic and racia

toget her sharing a commtnent to the |anguage, |aws, institutions and
interests of Australi a.
22. The CGovernnent's policies on multiculturalismare founded on three

principl es:

- Cul tura
defi ned

i denti

their

- Soci al justice:

ty:

the right of all
and the renova

the right of all
[imts such as the rule of
to express and share their individua
| anguage and religion

treat ment and opportunity,
religion,

ethnicity,

- Econoni c effici ency:
effectively the skills and talents of all

of background.

cul ture,

the need to nmaintain,

| anguage,

cul tural

Austral i ans,

heri t age,

within carefully
| aw and parliamentary denocracy,
i ncl udi ng

Australians to equality of

gender or

of barriers of
pl ace of birth;

race,

develop and utilize

Australians, regardl ess
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23. Mul ticulturalismaccepts the contribution of all cultures to Australia
but it is not a policy to encourage ethnic or cultural separatism Rather, it
is a policy to provide all Australians, including the original inhabitants,
the Aboriginal and Torres Strait |slander peoples, and the descendants of all
later immigrants, with the opportunity to participate fully in and contribute
to Australian society.

24, As public policy multiculturalismenconpasses those governnent measures
designed to respond to the cultural and ethnic diversity of contenporary
Australia. The Federal Government and sonme of the State governnments have
adopt ed access and equity policies ainmed at ensuring that all residents of
Australia enjoy equal access to the resources nmanaged by the Government on
behal f of the community. The object of the access and equity strategy is to
renove the barriers of race, |anguage, religion or culture in policy
formul ati on, programe design and service delivery. Measures nowin place to
hel p achieve this aiminclude the provision of information in |anguages ot her
than English, access to the tel ephone interpreter service, cross-cultura
training of public servants and comunity consultations.

25. This strategy al so contributes to the Governnment's focus on strengthening
soci al cohesi on between various el enments of the Australian comunity and
fostering good community relations. There are neasures in place to enhance
communi cati on and cooperation between the Governnment and the community to this
end.

Ref ugees

26. Australia, along with other signatories to the 1951 Convention relating
to the Status of Refugees and its 1967 Protocol, endorses the approach of the
United Nations H gh Comm ssioner for Refugees to pronote durable or |ong-term
sol utions for refugees.

27. The size of Australia' s refugee and hunanitarian entry programe is
determi ned each year by the Australian Governnment. The programe for 1991/92
was 12,000 places. For 1992/93, the planning figure was initially set

at 10, 000 pl aces but was subsequently increased to 12,000 places in response
to increased humanitarian demands and the United Nations H gh Commi ssioner for
Ref ugees' revised assessnent of resettlenment needs for 1993.
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28. The refugee and humanitarian programe has recently been separated from
the migration programre to ensure that international and hunmanitarian

consi derati ons can be bal anced agai nst donestic econonic and socia

consi derations which guide the setting of the migration programe.

29. In 1991/92, 7,157 persons arrived in Australia under refugee and

hurmani tari an programes, 3,999 nmen and 3, 158 wonen. The nmmjority of arrivals
were from Sout h- East Asia and the Mddle East. There were also significant
nunbers from Central America and South Asia. Principal source countries were
El Sal vador [1,096], Iraq [1,069] and Viet Nam|[1,044]. The follow ng table
shows the refugees' place of origin:

Regi on of birth of total humanitarian arrivals
Fi nanci al year 1991/92

Regi on/ Country of birth Nurber % Tot a
Cceani a 1 0.0
Europe and the forner USSR 548 7.7
M ddl e East and North Africa 1 898 26.5
Sout h- East Asi a 2 000 27.9
Nort h- East Asi a 92 1.3
Sout hern Asi a 1 044 14. 6
Northern Anerica 0 0.0

South and Central America and
Cari bbean 1 260 17.6
Africa (excl. North Africa) 311 4.3
Not st at ed 3 0.0
Tot al 7 157 100.0

Language

30. Australian English is the predoni nant | anguage spoken in Australia.
However, the Australian Language and Literacy Policy rel eased in August 1991
recogni zes that Australia's cultural vitality is also a product of other

| anguages spoken in the conmunity. These include the indigenous |anguages of
Aboriginal and Torres Strait |slander peoples as well as European and Asi an

| anguages.

31. According to the 1991 Census over 2% nillion people, or

about 17.4 per cent of those aged five years and over, spoke a | anguage ot her
than English at hone. Italian ranked forenost with over 409, 247 speakers,
followed by Geek with 274,999 and then by Chi nese | anguages, Vi etnanese,
CGerman and Ar abi c/ Lebanese each with nore than 100, 000 speakers. The
followi ng table provides a detail ed breakdown:
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Literacy

32. Adult English literacy needs in Australia were identified in a nationa
survey which was conducted in 1989. Fromthat survey it can be estimated that
at least 10 per cent of adults are unable to performeveryday readi ng and
witing tasks in English. O these about 650,000 were of English-speaking
background. In 1989 it was estinmated that 44,000 people were enrolled in
adult literacy programmes.

33. The Australian Language and Literacy Policy released in August 1991 sets
out more than $333 mllion in nmeasures and new directions to address these
critical shortcomings in Australia's conpetence in English and ot her

| anguages. The four key goals of the policy are that:

- Al'l Australians should develop and nmaintain effective literacy in
English to enable themto participate in Australian society;
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- The | earning of |anguages other than English nust be substantially
expanded and i nproved;

- Those Aboriginal and Torres Strait |slander |anguages which are
still transmtted should be maintai ned and devel oped, and those
that are not should be recorded where appropriate; and

- Language services provided by interpreters and translators, the
print and electronic media and libraries shoul d be expanded and
i mproved.

34. The new policy includes such neasures as using television to deliver
adult literacy services, special grants to schools for senior students
studying priority |languages other than English, devel opnent of a nationa
English curriculum statenment and arrangenents for school literacy proficiency
assessnment, nore funding and support for adult literacy, a boost in English as
a second | anguage school progranmes, new | anguage and literacy advi sory bodies
and increased support for English for adult migrants.

35. The Aboriginal and Torres Strait |slander Languages Initiatives Program
supports comruni ty-based Aboriginal and Torres Strait |slander |anguage
mai nt enance, devel oprment, research and retrieval.

Rel i gi on
36. Details on religious affiliation have been collected in all Australian

censuses. However, since the 1933 Census, it has been clearly stated on the
census formthat answering the question on religion is not obligatory. By
1991, 23 per cent of the popul ation described thensel ves as either having "no
religion" or did not answer the question

37. One thousand ni ne hundred and ni nety one Census data show that the
Australian population is predonmnantly Christian with the majority associating
thensel ves with the two major groups, the Catholic Church (27.3 per cent) and
the Anglican Church of Australia (23.9 per cent).

38. There has been a slight increase in the proportion of persons of
non-Christian religions since 1981, from 1.4 per cent to 2.6 per cent in 1991
The following table shows the religious affiliations of the population
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Religious affiliation - Census 1991
Men VWonen Peopl e %
Popul at i on
Christian
Angl i can 1 935 173 2 083 597 4 018 770 23.9
Bapti st 132 732 147 188 279 920 1.7
Catholic 2 252 114 2 354 530 4 606 644 27.3
Churches of Christ* 35 014 43 025 78 039 0.5
Jehovahs Wt ness 33 468 41 083 74 551 0.4
Lut her an 122 144 128 700 250 844 1.5
O t hodox 242 957 231 964 474 921 2.8
Pent ecost al 70 421 80 244 150 665 0.9
Presbyterian** 357 480 374 747 732 227 4.3
Sal vation Arny 32 236 39 748 71 984 0.4
Uni ting Church 640 644 747 002 1 387 646 8.2
O her 160 568 178 865 339 433 2.0
Tot al 6 014 951 6 450 693 12 465 644 74.0
Non- Chri sti an
Buddhi st 69 775 70 072 139 847 0.8
I sl am 77 958 69 549 147 507 0.9
Judai sm 36 099 38 287 74 386 0.4
O her 42 966 40 546 83 512 0.5
Tot al 226 798 218 454 445 252 2.6
I nadequat el y descri bed 26 736 23 117 49 853 0.3
No religion*** 1 209 830 966 778 2 176 608 12.9
Not st at ed 883 852 828 470 1 712 322 10.2
Tot al 8 362 167 8 487 512 16 849 679 100.0

* Conprises Churches of Christ and Churches of Christ Non-denomi nati onal
**  Conprises Preshyterian so described and Ref orned.
*** | ncl udes Humani st/ Materialist.
Heal th

39. In conparison with other countries, Australia ranks anongst those with
the Iowest nortality levels and the highest expectations of Iife. The current
trend is towards a levelling of the crude death rate foll owi ng two decades of
consistent falls. The decline in death rates is a result of continuing

i mprovenents to conmunity health care, public awareness of health issues and
advances in medical science and technol ogy.

40. In Australia, as in nost other countries, fermales have | ower death rates
than mal es (see table). Age specific rates show this discrepancy occurring
across all age groups. The overall effect of this difference in death rate
has been to increase the proportion of females in the ol der age groups of the
popul ati on. Because of their greater longevity, wonen are nore likely to be
wi dowed, to live alone or to live in a residential care setting in old age.
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41. The three nost preval ent causes of death at the present tinme are
i schaem ¢ heart di sease, cancer and cerebrovascul ar di sease or stroke.

42. The Iife expectancy at birth remai ns nuch | ower for Aboriginal and
Torres Strait |slander people than for the total Australian population. From
the avail abl e data, the overall expectation of life at birth is 55.2 years for
mal es and 63.6 years for females.

Li fe expectancy at birth

Mal es Feral es
1986 72. 74 79. 20
1987 73.01 79. 43
1988 73.05 79.40
1989 73.26 79. 49
1990 73.81 79.94
1991 74. 35 80. 29

43. In 1988, the total fertility rate reached its |owest point of 1.84 live

births per 1,000 population (see table). Since then it has been rising and in
1990 the total fertility rate was 1.90. However, it declined again in 1991
to 1.85.

Fertility rate
1986 1.87
1987 1.85
1988 1.84
1989 1.84
1990 1.90
1991 1.85
44, The overall level of child bearing anongst Aboriginal and Torres Strait

I sl ander woren is significantly higher than anong other Australian wonen. The
difference is apparent anong wonen of all ages, but is particularly high

bet ween the ages of 15-19 and 20-24 years where the fertility rates of
Aboriginal and Torres Strait |Islander wonen are three tines that for al
Austral i an wonen of the sanme age.

45, As shown in the table, Australia' s infant nortality rate per 1,000 live
births in 1991 was 7.1 overall - 7.9 for males and 6.3 for fenales. The

di fference between the nale and female nortality rates has narrowed

appreci ably, but the ratio of th rates has remained remarkably constant at
around 1.3. For children aged under one year it was 7.6 for males and 5.9 for
femal es. For children aged 1-4 years it was 0.4 for males and 0.3 for

f emal es.
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Infant nortality rates
(per 1,000 live births)
1986 8.8
1987 8.7
1988 8.7
1989 8.0
1990 8.2
1991 7.1
46. Internationally the Australian infant nortality rate is anong the | owest,

bei ng conparable with rates for the United Ki ngdom and Norway, and |ower than
those for New Zealand, Italy, Spain and the United States. The Australian
rate is higher than rates in Japan, Iceland, Sweden, the Netherlands and
Canada.

47. For Aboriginal and Torres Strait |slander children, however, the 1990
infant nortality rate was 22.5. Rates for children aged 0-4 years in 1984-89
were 6.5 for nales and 5.4 for fenales.

48. Australia's maternal nortality rate during 1988-1990 was 5.4 per 100, 000.
The maternal nortality rate for Aboriginal and Torres Strait I|slander wonen

of 28 per 100,000 is considerably higher than that of the general popul ation
Strategies to decrease maternal nortality anongst Aboriginal and Torres Strait
| sl ander wonen have been identified in the National Aboriginal Health
Strategy, the National Wnen's Health Program the Alternative Birthing
Strategy and Australia's National Program of Action pursuant to the Wrld

Decl aration for the Survival, Protection and Devel opnent of Children. The
followi ng table gives nunbers of childbirth-rel ated deaths:

Deat hs caused by conplications of
pregnancy, childbirth and the
puer perium

1986 15
1987 13
1988 12
1989 13
1990 16
1991 13
49, For 200 years Australia has had a relatively youthful age structure,

caused by high birth rates and high levels of immigration. Recently, however,
the trend has mirrored other western countries which, without Australia's
relatively high levels of inmgration, have been experiencing declining
birthrates and greater |ife expectancy.

50. The proportion of the popul ation aged between 0-19 was estinated at

al nrost 29.4 per cent in 1992, a fall from31.5 per cent in 1986. |In these age
groups nal es out nunber fenmales by a ratio of 95.3 fenales to 100 nal es. The
proportion of the popul ation aged 65 or nore increased from 10.6 per cent
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in 1986 to 11.36 per cent in 1992. It is expected to reach 12 per cent by
1996. This represents a growh of 13.2 per cent in a decade. The nedi an age
increased from31.1 in 1986 to 32.5 in 1991 (see table).

Percent age of popul ation under 19 and over 65 years of age
(estinmated resident popul ation)

Age group Nunber of persons 1992 % of popul ation
in years
Mal es Feral es Tot al Mal es Femal es Tot a
0- 4 659 273 628 062 1 287 335 3.76 3.58 7.34
5- 9 658 044 626 870 1 284 914 3.75 3.58 7.33
10 - 14 643 019 612 083 1 255 102 3. 67 3.49 7.16
15 - 19 679 716 649 404 1 329 120 3.88 3.70 7.58
65 - 69 325 322 351 209 676 531 1.86 2.00 3.86
70 - 74 239 133 291 978 531 111 1.36 1.67 3.03
75 - 79 161 764 227 982 389 746 0.92 1.30 2.22
80 - 84 88 140 149 681 237 821 0.50 0.85 1.36
85 and over 46 633 109 032 155 665 0.27 0.62 0. 89
51. Wnen greatly outnunbered nmen in the ol der age cohorts, and the

differential increases with age. O the popul ation aged 65 or nore in
June 1992, 1,129,882 were wonen. This represents some 56.8 per cent of the
popul ati on aged 65 or nore.

52. Over half of all Aboriginal and Torres Strait |slander people were under
the age of 20 in 1986, conpared with less than a third of all Australians.

The difference in age structure was nost pronounced in the youngest and ol dest
age groups. The proportion of Aboriginal and Torres Strait |slander people
under 5 years of age was 14 per cent, al nost double that of the tota

popul ation. Only 6 per cent were over 54 years of age, conpared to

20 per cent of the total population. This was due to the higher fertility
rate and shorter life expectancy of Aboriginal and Torres Strait |slander
peopl e.

The econony

53. Australia ranks anmong the nost devel oped countries in the world. Based
on the | atest avail abl e conparisons, for 1990, Australia' s per capita incone
(&G oss Domestic Product (CDP) per capita) is 13th highest anong the 24 nenbers
of the Organisation for Econom ¢ Cooperation and Devel opnent (see table). CDP
is the official measure of econom c output used in Australia, and is

equi valent to G-oss National Product (GNP) |ess net overseas incone. In
Australia the value of GNP historically has been | ess than GDP, but not
significantly so.



HRI / CORE/ 1/ Add. 44
page 19

&G oss Domestic Product per capita 1990

sel ected nations, U average CECD prices ur chasin ower parity basis
United States $21 449
Ger nany $18 291
Japan $17 634
France $17 431
Australia $15 951
Nor way $15 921
Net her | ands $15 766
Uni ted Ki ngdom $15 720
New Zeal and $13 258
Irel and $10 659

54, The structure of the Australian econony is simlar to nost other

devel oped countries. The services sector has grown in sophistication and size
to beconme the |argest contributor to national output. The contribution of the
manuf acturing sector to national output renmains significant, with an

i ncreasing focus on exports. At the same tine, agriculture and mining play a
larger role in the Australian econony than is the case for nost other

devel oped nations, reflecting natural endowrents of arable |and and extensive
m neral resources. The devel opment of new mines (primarily iron ore) in the
late 1960s significantly added to the inportance of the mining sector to the
Austral ian econony. The follow ng table shows GDP by industry:

&G oss donestic product by industry - financial year 1991/92
(% share of total)

Agriculture 4
M ni ng 5
Manuf act uri ng 15
Construction 7
Servi ces 69

55. The Australian econony is heavily dependent on international trade.
Exports of goods and services accounted for around 20 per cent of GDP in the
financial year 1991/92. As a nation rich in primary resources, comodities
are a major source of export incone. However, the 1980s saw a greater
diversification in Australia' s export base, with strong export growh in
manuf actures and services, especially tourism

56. The direction of Australian trade has shifted increasingly towards the
Asian region, reflecting its rapid growh and industrialization and
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Australia's increasing orientation to the region. The share of Australian
exports going to Asia rose from45 per cent in 1979/80 to 57 per cent in
1991/ 92.

57. The following table shows GDP growth since 1961

G oss Donestic Product
average annual % growth, 1989/90 prices

1961 to 1965
1966 to 1970
1971 to 1975
1976 to 1980
1981 to 1985
1986 to 1990

W w w w g ~
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58. The 1950s and 1960s narked an era of rapid expansion for the Australian
econorny, assisted by high rates of inmgration, a grow ng manufacturing
sector, generally strong demand for staple exports such as wool and wheat and,
towards the end of the period, high rates of mineral export growth.

59. As was the case for nost industrial countries, the difficult adjustments
to the oil price shocks of the 1970s resulted in a significant slowing in
economi ¢ grow h.

60. The 1980s opened with stronger growh, assisted by a marked expansion in
the resources sector associated with expectations of sustained hi gher world
energy prices. This expectation failed to materialize, which, together with a
buil d-up in wage pressures, a serious drought and an international slowdown,
led to a recession in 1982/83. Following this recession, the Australian
economy grew strongly for a sustained period and, over the 1980s as a whol e,
Australia' s economic growh was the fifth highest of the CECD nati ons.

61. From nmi d- 1983 onwards, a Prices and Inconmes Accord between the Federa
CGovernment and the trade union novenent assisted Australia' s economc
performance by providing an equitable framework for wage restraint and by
re-establishing a sound profit share. Toward the end of the 1980s, a high
| evel of corporate profitability and strong economic growh were associ at ed
with record |l evel s of business investnent.

62. Corresponding to the trends in econonic growh, growh in GDP per capita
was relatively high in the 1960s and slowed significantly in the 1970s (see
table). The strong rates of economc growh achi eved during the 1980s were
associ ated with continued noderate growth in GDP per capita.
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&G oss Donestic Product per capita
aver age annual % growth, 1984-85 prices

1961 to 1965
1966 to 1970
1971 to 1975
1976 to 1980
1981 to 1985
1986 to 1990 *

L
N~ N N O NN

* 1989-90 prices.

63. Per capita GDP fell in 1990 and 1991 (see table). The econom ¢ downturn
fromthe high rates recorded in the I ate 1980s was exacerbated by a decline in
the terns of trade (reflecting poor international economc conditions), a
severe drought and a fall in asset prices, which exposed over-investnment in
some key areas of the econony, such as office-building construction. Since

m d- 1991, there has been a noderate recovery. Reflecting the subdued world
econoni ¢ outl ook, the recovery is forecast to remain nodest by historica

st andar ds.

1991 recession and recovery
ear average % growth 1989-90 prices

Year Total GDP GDP per capita
1989 4.7 3.2
1990 1.1 -0.4
1991 -1.1 -2.3
1992 2.0 0.4

64. As shown in the table, the strong growth in the econony in the 1960s was
associated with generally lowinflation. 1In the 1970s, Australia's inflation
rate rose significantly, as was the case for npbst other industrial countries.
Inflation stayed high through the 1980s, rising to above 10 per cent in the
early part of the decade due to strong wages growt h before declining foll ow ng
the introduction of the Prices and Inconmes Accord.
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Inflation
Year to Decenber % growth, based on Consuner Price |ndex
Decade Average annual rate
1960s 2.5
1970s 10.1
1980s 8.6
Cal endar vyear Annual rate
1989 7.8
1990 6.9
1991 1.5
1992 0.3
65. In the early 1990s, Australia made a break fromits high inflation past.

By Decenber 1992, the annual inflation rate had fallen to 0.3 per cent, the

| owest recorded since 1964. This reflected a range of factors, including
ongoi ng wage restraint, the effects of the recession on donestic demand and
reductions in nortgage interest rates. After being generally above the CECD
average inflation rate over the past 20 years, Australia is now producing a
better inflation perfornmance than nost other industrial countries.

Inmportantly, the decline in inflation has been acconpanied by a marked fall in
inflationary expectations to historic lows, providing a basis for maintaining
low inflation in the econony.

66. The high rates of economic growth in the 1960s resulted in high rates of
enpl oyment growth and a | ow | evel of unenpl oynent. Muich | ower enpl oynent
growth and a rise in unenpl oynent were experienced during the 1970s, as
Australia's economic growh slowed and real unit |abour costs increased. In
the second half of the 1980s, under the influence of the Prices and |Incones
Accord, enployment, in particular part-tine enploynment, grew strongly. A
maj or feature of this period was a sharp increase in the proportion of the
adult feral e popul ation either in or seeking enploynent. This nmeant that even
t hough enpl oynment increased strongly, unenploynent fell nore slowy to a | ow
of around 5.9 per cent in 1989.

67. More recently, the recession of the early 1990s was associated with a
decline in enploynent and an increase in the unenploynment rate to 11% Fenal e
enpl oyment did not fall as significantly as nmal e enpl oynment, reflecting
further growh in part-tinme enpl oynment opportunities and declines in sonme male
dom nated sectors, such as manufacturing and construction. As a result, the
fermal e unenpl oynment rate is below the nal e unenpl oynent rate for the first
tinme (see table).



HRI / CORE/ 1/ Add. 44

page 23
Aver age annual enpl oynent growth
Aver age annual unenpl oynent rate
ear average basis
Enpl oynent Unenpl oynent
Mal e Feral e Tot al Mal e Feral e Tot al

1966 to 1970 1.8 4.7 2.7 1.2 3.1 1.8
1971 to 1975 1.0 3.2 1.7 2.1 3.1 1.8
1976 to 1980 1.3 2.0 1.5 4.8 7.6 5.8
1981 to 1985 0.6 2.8 1.5 7.5 7.9 7.3
1986 to 1990 1.9 4.2 2.9 6.9 7.9 7.3
Cal endar
years
1989 3.5 5.9 4.8 5.7 6.9 6.2
1990 0.9 3.3 1.6 6.7 7.2 6.9
1991 -2.8 -0.9 -1.8 9.9 9.2 9.6
1992 -0.8 0.6 -0.3 11.4 10.0 10.8

68. The Abori gi nal Enpl oynent Devel opnent Policy was established in response
to the finding of the MIler Report (1985) which identified nmgjor inequities
in Aboriginal and Torres Strait |slander enploynent and educati on outcones
conpared to those of the general population. The Training for Aboriginals
Programme (TAP) is directed at individuals through the Commonweal th Enpl oynent
Service and through the devel opnment of mmjor enploynent strategies with
private and public sector agencies. TAP is designed to create equitable
outconmes in terns of the geographic distribution and the status of Aborigina
and Torres Strait I|slander enploynent and to ensure that Aboriginal and Torres
Strait |slander enploynent covers the range of occupations. The Training for
Aboriginals Progranme allocation was $45.785 million for 1992/ 93.

69. Australia has traditionally been a net inporter of capital, facilitating
t he devel opment of a rich endowrent of natural resources at a faster pace than
woul d have been possible if domestic savings were the only source of

i nvestrment funds. Australia, therefore, has traditionally run a current
account deficit (CAD), reflecting the use of a net inflow of capital to fund

i nvest ment .
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Current account deficit (CAD) and net external debt (current prices

CAD as % of GDP | Net foreign debt as % of CGDP
Decades
1960s 2.9 Data not avail abl e
1970s 1.8 *5.2
1980s 4.7 23.6
Cal endar CAD % of CGDP Net foreign debt % of &P
years ($A billiaon) ($A billiaon)
1990 19.2 5.1 136.6 36.2
1991 13.0 3.4 145.0 38.1
1992 14. 2 3.6 168. 2 42.8

* Data available for the period 1976/77 to 1979/ 80.

70. During the 1960s and 1970s the merchandi se trade account was generally in
surplus, while net services, net income and net unrequited transfers were in
deficit. However, this pattern was altered in the 1980s, when declines in the
terns of trade and strong domestic demand nmeant that the CAD did not fal

bel ow 3.4 per cent of GDP. Apart fromsnall surpluses in 1983/84 and 1987/ 88,
t he bal ance on merchandi se trade was in deficit, and as a result of the
growi ng cost of servicing the related build-up in external liabilities, the

net incone deficit increased.

71. The net external debt to GDP ratio increased significantly during
the 1980s, reflecting a marked increase in the size of the current account
deficit and with nore of it financed through borrow ngs rather than equity.

72. The CAD has fallen in recent years from6 per cent of GDP in 1989-90 to
around 3 per cent in 1991/92 and the surplus on the bal ance of goods and
services in 1991/92 was the first since 1979/ 80.

73. Econoni ¢ policy has faced a nunber of challenges over the last two
decades. The 1970s witnessed the oil price shocks and a rise in unenpl oyment
and inflation. |In the 1980s, there were sharp swings in the ternms of trade

and the exchange rate, rising external debt and, in nore recent tinmes, a
recession followi ng the asset price boomin the |ate 1980s.

74. Refl ecting the experiences of the past two decades, it is recognized that
sustai ned i nprovenents in living standards require econom c policy to be
largely set in a mediumtermcontext, with appropriate consideration for the
relative strengths of the different arnms of policy. Fiscal policy has been
targeted to achi eve a better bal ance between donestic denand and producti on,
particularly through its contribution to raising national savings, while stil
providing a short-termstinulus to assist the recovery. Mnetary policy is
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focused on reducing inflation and inflationary expectations. Wages policy is
ai mred at restraining aggregate wages, while increasing | abour nmarket
flexibility.

75. A framework has been established for the transition to an

ent erpri se-based wage-setting systemthat will enable the needs and denands of
a conpetitive trading environment to play a greater role in wage
determination. Geater scope for real wage flexibility will inprove the

al |l ocation of |abour resources across and within industry, inproving
productivity and industry conpetitiveness.

76. M croeconom ¢ reform ainmed at increasing the productivity and
conpetitiveness of Australian industry, has been a key part of policy since
the m d-1980s. There have been nmajor reforns in the financial sector; in
public utilities such as transportation, communications and electricity, an
overhaul of the taxation systemto make it nore internationally conpetitive
and |l ess distortionary donestically and significant reductions in industry
protection in the formof quotas and tariffs. Concerted efforts are also
bei ng made to introduce greater uniformty in standards and regul ati ons across
Australia.

1.  GENERAL POLITI CAL STRUCTURE

A Summar y

77. Australia has a federal constitutional systemin which |egislative,
executive and judicial powers are shared or distributed between the various
Federal institutions and the six States - New South Wales, Victoria,

Queensl and, Western Australia, South Australia and Tasmania - and two internal
self-governing Territories. |In each of these political units there is a
parliament elected by the people, an executive, responsible to that
parliament, forned by the najority party or parties in parlianent, and an

i ndependent judiciary.

78. In addition to the States, there are 10 Australian Territories. The
Australian Capital Territory and the Northern Territory, which are both
internal Territories, are self-governing and nmay be regarded, for the purposes
of this report, as standing in substantially the same position as a State of
Australia. A third territory - Norfolk Island - has linmted |egislative and
executive government to enable it to run its own affairs to the greatest
practicabl e extent.

79. The Australian Constitution is principally concerned with the
est abl i shnent of the Federal organs of government and with the distribution of
constitutional power between the Federal and State CGovernnents.

80. The Constitution also provides for the establishnent and distribution of
power between the three organs of governnment, the |egislature, the executive

and the judiciary, and that these organs shall be separate and distinct from

each ot her.

81. Under the Australian Constitution the legislative power of the
Conmonweal th of Australia is vested in the Parlianent of the Commbnweal th,
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whi ch consists of the Queen, the Senate and the House of Representatives. The
Queen is represented throughout the Commonweal th of Australia by the
Cover nor - Gener al .

82. Fol l owi ng a general election in the federal sphere, the Governor-CGenera
conmi ssions a nenber of the Parliament to be Prine Mnister. The person
chosen is the | eader of the party, or one of a coalition of parties, which
obtained a majority of seats in the House of Representatives or the person who
is able to obtain the general support or "confidence" of a majority of that
House. O her Mnisters of the Governnent are appointed by the
Covernor-Ceneral on the reconmendation of the Prine Mnister fromanong the
nmenbers of Parlianent.

83. In Australia, the | aw consists of:

(a) Acts passed by the Federal Parliament acting within the scope of
its powers under the Australian Constitution, together w th del egated or
subordi nate | egi sl ati on made under such Acts;

(b) O di nances made in respect of the Australian Capital Territory, the
Northern Territory, Norfolk Island and the other territories, together wth
del egated or subordi nate | egislation made under such O di nances;

(c) Acts passed by State parlianents and the Legislative Assenblies of
the Northern Territory, the Australian Capital Territory and Norfol k Island,
together with del egated or subordinate |egislation nade under such Acts.

(d) So much of the common or statute | aw of England that was received
and still applies to Australia and remains unrepeal ed; and

(e) The Australian common | aw, which devel oped fromthe English comon
law and is interpreted and enunci ated by the Courts.

84. In Australia each of the Federal and State systens incorporates the three
arns of governnent; |egislative, executive and judicial. Thus, there are
separate systens of courts in the Federal and State spheres and the
Constitution recognizes both State judicial power and Federal judicial power.
The Hi gh Court of Australia, however, is the final court of appeal in respect
of all matters, whether decided in Federal or State jurisdictions.

B. The Australian Federal System

1. History of the Australian Federation

85. Aboriginal and Torres Strait |slander people settled in Australia nore
t han 40, 000 years ago. There were up to 200 different |anguage-speaking
groups living throughout mainland Australia and nost of the najor islands off
the coast including what is now the State of Tasnani a.

86. In the sixteenth and seventeenth centuries the Spanish, the Portuguese
and the Dutch explored the surrounding seas and the coastline of Australi a.
The English nmade their first appearance on the Australian coast in 1688.
Formal "possession”, on behalf of the British Crown, of the whole of the
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eastern part of the Australian continent and Tasmani a was taken on
7 February 1788. By the mddle of 1829, the whole territory, now known as
Australia, had been constituted a dependency of the United Ki ngdom

87. Bet ween 1788 and 1859 si x separate col onies were established around
Australia - New South Wales, Victoria, Tasmania, South Australia, Wstern
Australia and Queensland. These col oni es were quasi-soverei gn bodi es, equa
in status and politically independent of each other, with their own
representative parliaments.

88. Due to the size of the Australian continent and the circunstances
surroundi ng the establishment of the various settlenents, the initial tendency
was toward individual evolution of the separate col onies. However, it was

not long before the inportance of the relationship between the col onies was
clearly recognized. The need to provide for the defence of Australia, to
abolish internal custons barriers and to have a common inmigration policy were
sone of the issues which drove the novenent to federation

89. The Australian Federation was established under the Comonweal t h of
Australia Constitution Act 1990, an Act of the Parlianent of the

Uni ted Ki ngdom whi ch becanme operative from1 January 1901. Under its terns,
the six previously separate colonies were united in "one indissol ubl e Federa
Conmonweal t h under the Crown of the United Kingdoni. The existence of the
col oni es, however, was preserved under the nanes of States and it was
contenplated that the rights of the States would be security entrenched and
the equality of the original States naintained.

90. The creation of the Conmonweal th of Australia by the union of the six
Australian colonies did not in itself establish Australia as an independent
nation. Australia remained a part of the British Enpire. The Constitution
did, however, establish the basis for independence and evol ution toward
sovereignty in international |aw and the independence of the Federa
Parliament proceeded rapidly as a result of the First World War, in which
Australia and the other British Commonweal th countries played a prom nent
part.

91. The first nmajor step toward sel f-governnment in foreign affairs occurred
at the Peace Conference of 1919. Australia had separate representation

equi valent to that of other non-major Powers, signed the Peace Treaty, becane
a nmenber of the League of Nations, and was given nandated territories under
the authority of the League.

92. An | nperial Conference of 1926 resulted in a declaration to the effect
that the United Ki ngdom and her Dom nions, including Australia, were

aut onomous communities within the British Enpire, equal in status though
united by a common all egiance to the Crown. It was further declared that the
Governor-Ceneral was no |onger a representative of the British Government and
that the Australian Governnent and not the British Government was to advise
the King on Dom nion affairs.
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93. During the period between the two world wars the powers of the British
Governnent with respect to Australia were further rolled back and by the end
of the Second Wirld War Australia had achieved full independence as a

sovereign nation State.

2. The Constitution

94. The Australian Constitution is principally concerned with the
est abl i shnent of the Federal organs of government and with the distribution of
constitutional power between the Federal and State CGovernnents.

95. The initial provisions of the Constitution provide for the office of the
Covernor-Ceneral to represent the Queen throughout Australia. Chapters

and Il establish the two Houses of Parlianment and the executive governnment and
define to sone extent their powers and responsibilities. Chapter 111
establ i shes the federal judicature and Chapter IV relates to finance and
trade. Detailed saving of the constitutions of the States, other matters
relating to the States and Conmonweal th/ State relations are contained in
Chapter V and Chapter VI allows for the establishnent of new States.

Chapter VIIIl contains provision for amending the Constitution by referendum

96. The Constitution combi nes responsi bl e denocratic parlianentary government
on the Westm nster nodel - the system which had previously existed in the
federating colonies - with a division of |egislative power between the Federa
Governnent and State CGovernnents, the Federal Covernnent being given a list of
specific powers and the States retaining the undefined residue. It was

i ntended at Federation to create a Federal Covernnent with linmited power and
authority, leaving all residual power to the colonies in their newy created
form of independent States.

97. Most of the heads of power enunerated in the Constitution are concurrent,
that is, both the Federal CGovernnent and the State Governnments may | egislate
on these subjects. |If both the Federal Governnment and a State Covernment

| egi slate on the same subject and the two pieces of |egislation are

i nconsistent, then the State legislation will be invalid to the extent of the
i nconsi stency and the Federal legislation will prevail. Were the Federa

| egi slation covers the whole field on any subject natter any State legislation
on the sane subject matter will be invalid.

98. Anong the nmore inportant matters which fall within the area of concurrent
Federal and State power are interstate and overseas trade and comerce,
taxation (other than duties of custons and excise), banking, insurance,
bankruptcy, copyrights, patents, trade narks, marriage and divorce and certain
soci al services such as invalid and age pensions, maternity and famly

al  owances, child endownent, unenpl oynment and sickness benefits and nedica

and dental services.

99. Certain matters are renoved altogether fromthe | egislative jurisdiction
of the States and given exclusively to the Federal Government. These include
the levying of custons and excise duties and, subject to sone exceptions, the
granting of bounties on the production or export of goods; the coinage and
effectively the determ nati on of what may be | egal tender for paynent of
debts; and matters relating to those departnments of the public service the
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control of which was transferred to the Federal Governnent by the
Constitution, for exanple, the post office, the defence departnents and the
departnments dealing with quarantine natters.

100. No State may, wi thout the consent of the Federal Covernnent, maintain its
own armed forces. The Royal Prerogative of declaring war and naki ng peace is
exerci sable only on the advice of the Federal CGovernnent and only the Federa
Covernment is recognized as being conpetent to negotiate and concl ude

treaties.

101. If a subject is not explicitly nmentioned or necessarily inplied in the
Constitution, then the Federal Governnment has no express power to |legislate on
it. Such areas include education, enploynment, public health, housing and the
general crimnal law - except in the Territories or to the extent to which
they may be connected with other Federal powers. |t can neverthel ess exercise
consi derabl e influence over those matters through the express powers which it
has been given, including its financial powers and its power over "externa

af fairs".

102. Under section 96 of the Constitution, for exanple, the Federal Governmnent
is given the power to grant financial assistance to the States on any terns
and conditions it thinks fit. The Federal CGovernnent has w de powers to
attach conditions to such a grant to determine the purposes to which the grant
may be applied, even though the specified purpose is outside the

constitutional power of the Federal Government. As the finances of the States
depend to a | arge extent on such grants, section 96 gives the Federa
CGovernment the ability to influence State policy in areas falling within State
resi dual power.

103. Section 51 (xxix) gives the Federal CGovernnent the power to make

laws with respect to external affairs. The H gh Court has held that

section 51 (xxix) grants the power to nake laws to inplenment obligations
arising under a treaty to which Australia is a party and this nmay include |aws
with respect to subject nmatter which does not otherwi se fall within the power
of the Federal Government. The High Court has al so suggested that a matter of
i nternational concern could, in the absence of a treaty, be the object of

| egi sl ati on under section 51 (xxiXx).

104. It is also possible under section 51 of the Constitution for the Federa
Parliament to make laws on a matter referred to it by a State. Such a | aw
woul d only extend to the State which referred the matter to the Federa
Parliament or to a State which afterwards adopts the | aw

105. The Constitution also provides for the establishment and distribution of
power between the three organs of government, the |egislature, the executive
and the judiciary and that these organs shall be separate and distinct from
each ot her.

106. The Constitution provides in section 128 for the anendnent of its own
provi sions. The method adopted, however, has resulted in changes to the
Constitution being very difficult to achieve. A proposed anendnent nust first
be passed by an absolute majority in both Houses of Parlianent. The proposa
nmust then be put to the people of Australia in a referendumfor a straight
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"Yes" or "No" vote. The amendnent will only be passed if it receives an
affirmative vote in the referendumfromthe najority of Australian people and
majorities in at least four out of six of the States.

107. There have been 42 referenduns seeking sanction to anend the Constitution
since 1901. Al but eight of the proposals were rejected.

108. One of the eight proposals for constitutional change which was accepted
went to referendumin 1967. This was a very significant |andmark for
Aboriginal and Torres Strait |slander people and invol ved anmendi ng section 51
of the Constitution and repealing section 127. The effect of these changes
was to give the Commonweal th Governnent the power to nake |aws for Aboriginal
and Torres Strait Islander people in the States, concurrently with State
Covernments and to enabl e Aboriginal people to be counted in reckoning
Australia's popul ation.

3. Federal CGovernnent

109. Under the Australian Constitution the |egislative power of the
Conmonweal th of Australia is vested in the Parlianent of the Comonwealth,

whi ch consists of the Queen, the Senate and the House of Representatives. The
Queen is represented throughout the Comonweal th of Australia by the
Cover nor - Gener al .

110. The Upper House is known as the Senate and has 76 nenbers. The Senate
was i ntended to represent the interests of the people of the States as part of
a federal system Menbership of the Senate is not determ ned by popul ation or
by size of territory. The |less populated States and the States smaller in
size have as many nenbers, currently 12, as the nore popul ated or |arger
States. Al States have equal standing and an equal voice. Section 7 of the
Constitution provides that senators for each State are directly chosen by the
peopl e of the State voting as one electorate. Since Decenmber 1975 four
territorial senators represent the two self-governing territories, the
Australian Capital Territory and the Northern Territory, in the Senate.

111. The Lower House is known as the House of Representatives. The House of
Representati ves has 147 nmenbers el ected on a popul ar basis from singl e nenber
el ectorates so that the nunmber of menbers chosen to represent each State is in
proportion to its popul ation.

112. In general, |egislation nmust be passed by both houses before being
presented to the Governor-CGeneral for assent and beconing | aw

113. Australia has an electoral system based upon the denocratic principles of
uni versal adult suffrage and the right of electors to have their votes
accorded the sane value as the votes of other electors. The qualifications
for enrolnent to vote are identical for both Houses. A person who is 17 years
of age or older and an Australian citizen and has lived at his or her present
address for at least a nonth is eligible to enrol to vote. |If a personis

18 years of age and eligible it is conpulsory to enrol and to vote. British
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subj ects who are not Australian citizens are eligible to enrol to vote if they
were on the Federal electoral roll on 25 January 1984. The qualifications for
enrolment to vote in State elections are simlar.

114. The foll owing people are not eligible to enrol to vote:

(a) Peopl e of unsound m nd who are incapable of understanding the
nature and significance of enrol ment and voti ng;

(b) Peopl e who have been convicted and are under sentence for an
of fence puni shabl e by inprisonnent for five years or |onger; and

(c) Peopl e who have been convicted of treason and not pardoned.

115. The Constitution al so recognizes a system of responsi bl e government under
which the Mnisters of the Crown sit in and are directly responsible both

i ndividually, for their respective departnments, and collectively to Parlianent
and can retain office only while they have the "confidence" of the Lower

House. Hence there is a fairly direct line of accountability fromthe people

who el ect the nmenbers of Parlianment to the executive which holds office

subj ect to the confidence of the popul ar House of Parlianent.

116. Following a general election in the federal sphere, the Governor-CGenera
conmi ssions a nenber of the Parliament to be Prinme Mnister. The person
chosen is the | eader of the party, or one of a coalition of parties, which
obtained a majority of seats in the House of Representatives or the person who
is able to obtain the general support or "confidence" of a majority of that
House. O her Mnisters of the Governnent are appointed by the
Governor-Ceneral on the recommendation of the Prime Mnister fromanong the
nmenbers of Parliament.

117. In the Commonweal th of Australia, the head of State is, and al ways has
been, the person who, for the time being, is also the King or Queen of the
United Ki ngdom t hough since 1953 that person has been separately styled and
titled Queen of Australia. The Constitution does not refer to the Queen as
the head of State. It is nevertheless proper to regard her as head of State
because of the role in government the Constitution assigns her. Section 61 of
the Constitution vests the executive power in the Queen and declares that it

i s exercisable by the Governor-Ceneral as the Queen's representative.

118. The Governor-CGeneral exercises the executive power of the Conmonweal t h of
Australia, and certain other powers and functions conferred by the
Constitution that include, anmong others:

(a) The power to appoint times for holding the sessions of the
Par | i ament ;

(b) To prorogue Parlianment, and to dissolve the House of
Represent ati ves;

(c) To cause wits to be issued for general elections of nenbers of the
House of Representatives;
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(d) To assent in Queen's name to a proposed | aw passed by both Houses
of Parlianent;

(e) To choose and sumon Executive Councillors, who hold office during
t he Governor-Ceneral's pleasure; and

(f) To appoint Mnisters of State for the Commonweal th of Australia.

In addition, the CGovernor-Ceneral, as the Queen's representative, is
Conmander - i n- Chi ef of the Defence Forces.

119. The Constitution provides for the appointnent of the CGovernor-General by
the Queen, although in practice the Governor-Ceneral is appointed on the
recomendati on of the Prime M nister

120. Many Acts of the Federal Parlianment provide that the CGovernor-General nay
make regul ations to give effect to the Acts. The CGovernor-Ceneral may al so be
aut horized by statute to issue proclamations, for exanple, to declare an Act

in force. The Governor-General has al so been given power by statute to
legislate for certain of the Australian Territories.

121. In theory the powers of the Governor-Ceneral are extensive. |In practice,
however, under the provisions of the Constitution, as well as by the
conventions of responsible government in British Conmonweal th countries, the
Covernor-Ceneral's executive functions are exerci sed al nost exclusively on the
advice of Mnisters of State and it is the Governnent that accepts the
political responsibility for those acts. 1In exercising statutory powers and
functions, and many Constitutional powers and functions, the Governor-General
acts on the advice of the Federal Executive Council

4. State governnent

122. There are six constituent Australian States and each of these politica
units has its own constitution, a parlianment elected by the people, an
executive, responsible to that parlianment, formed by the majority party or
parties in parliament, and an i ndependent judiciary. Each State |legislature
has a general power to nake |aws for the peace, order and good government of
the State al though the wordi ng of that general power varies slightly in sone
States. The extent of the legislative powers of each of these parlianents is
defined by the Australian and State Constitutions.

123. The Conmonweal th Constitution Act, while it had the effect of federating
the colonies of the Australian continent, did not replace the pre-existing
State constitutions. Section 106 of the Constitution provides that, subject
to the Commonweal th Constitution, the constitution of each State shal

continue in force as at the establishnment of the Commonweal th unless altered
in accordance with the constitution of the State.

124. The Queen is represented in each of the Australian States by a Governor
A CGovernor of a State has functions in relation to that State simlar to the



HRI / CORE/ 1/ Add. 44
page 33

functions conferred on the Governor-General in relation to the Federa
CGovernment. I n the performance of his or her functions generally,
particularly those conferred by statute, the Governor of a State acts on the
advice of Mnisters of State for the State.

5. Territorial government

125. In addition to the States, there are also a nunber of Australian
territories. Australia has 10 territories in all. They are:

(a) Mai nl and territories:

- The Australian Capital Territory (which includes Canberra, the
capital city of Australia and seat of the Federal Governmnent);

- The Northern Territory; and

- The Jervis Bay Territory.

(b) External territories:

- The Australian Antarctic Territory;
- Nor f ol k | sl and;

- Cocos (Keeling) Islands; and

- Christmas | sl and.

- The uni nhabited territories, which are all external to the
mai nl and, are:

- The Territory of Ashnore and Cartier Islands;
- The Coral Sea Islands Territory; and
- The Territory of Heard Island and McDonal d |Islands.

126. Under the Northern Territory (Self-CGovernnent Act 1978) and associ ated

| egislation, the Northern Territory has separate representative and

adm nistrative institutions and its own systemof courts. The Northern
Territory's Legislative Assenbly has power to nake |aws for the peace, order
and good governnent of the Territory. The Federal Governnent has specifically
reserved to itself the power to legislate in the Northern Territory on natters
of Aboriginal land and the m ning of uranium and other prescribed substances.

127. Simlarly, the Australian Capital Territory (Self-Government) Act 1988
established the Australian Capital Territory as a separate body politic, with
its own Legislative Assenbly and executive. The Legislative Assenbly has
power to make |laws for the peace, order and good governnent of the Territory.
The Territory is prevented frommaking | aws on the classification of materia
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for censorship purposes, natters that are dealt with in the nationa
corporations regul ati on schene and acquiring property otherw se than on just
terms.

128. Hereinafter, references, to the States include reference to the
Australian Capital Territory and the Northern Territory unless otherw se

i ndi cat ed.

129. The external territory of Norfolk Island enjoys limted self-governnent.
130. The Federal Covernnent retains the power to legislate for all the
Territories and is responsible for the adnministration of the non-self
governing territories.

C. The law in Australia - nature and conposition

1. The judiciary

131. The independence of the judiciary and its separation fromthe | egislative
and executive arms of governnent is regarded as of great inportance in
Australia and it is taken for granted that judges in interpreting and applying
the law act independently of the Governnent. |In the case of federal judges,
their security of tenure is guaranteed by the Constitution. |In the States and
Territories, legislation provides security of tenure for judges.

132. Federal judges are appointed by the Governor-Ceneral in Council, that is,
on the advice of the Federal Governnent, and are subject to renoval only on
address of both Houses of Parliament on grounds of proved mni sbehavi our or

i ncapacity. Their renuneration may not be di ninished during their term of
office. Under the legislation of nost States, Suprene Court judges are
renovabl e by the Governor on an address fromthe House or Houses of Parlianent
wi t hout cause being shown. In the Territories the renoval provisions are the
sane as those at the Federal |evel.

2. The court system

133. The judicial power of the Conmonwealth of Australia is vested in the High
Court of Australia, in the Federal courts created by the Federal Parlianent

and in the State courts invested by Parlianment with Federal jurisdiction. The
nature and extent of the judicial power of the Commonwealth is prescribed by

Chapter Il of the Australian Constitution.

134. The Privy Council, located in London, used to be the final court of
appeal in the Australian court system In 1968 a general right of appeal by
leave was limted to matters of State jurisdiction. 1In 1975, that right was

further limted by the abolition of appeals fromthe Hi gh Court so that, in
matters of State jurisdiction, an unsuccessful party before a State Suprene
Court had to choose between the High Court and the Privy Council in exercising
his or her appeal rights.

135. It was generally recognized that that position was unsatisfactory and
Federal / St at e di scussi ons were comenced to resolve the constitutiona
difficulties which stood in the way of a conplete abolition of Privy Counci
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appeal s and other rules and procedures that were relics of the Inperial past.
Those di scussions led to the passage of the Australia Act 1986 (foll ow ng
passage of requesting legislation in each State) and to conpl enentary

| egi slation of the United Kingdom Parlianent. Al residual constitutiona
links between Australia and the United Kingdom of Great Britain and Northern
Ireland, including the avenue of appeal from State courts exercising State
jurisdiction to the Privy Council, were abolished by the Australia Act. The
Act does not, however, affect the position of the Queen in her capacity as
Queen of Australia.

136. The Australian Constitution provides that the judicial power of the
Conmmonweal th of Australia is to be vested in a "Federal Suprenme Court, to be
called the H gh Court of Australia”. The Constitution requires that there
shall be a Chief Justice and not |ess than two other Justices of the High
Court. Today there are six other Justices. Oiginally, Justices were

appoi nted for life. However, follow ng an anendnent to the Constitution

in 1977, Justices appointed after that date retire at 70 years of age.

137. The Australian Constitution vests two types of jurisdiction in the H gh
Court: original and appellate. Oiiginal jurisdiction is conferred in respect
of :

(a) Matters arising directly under any treaty;

(b) Suits between States, or between persons suing or being sued on
behal f of different States, or between a State and a person suing or being
sued on behal f of another State,;

(c) Matters in which the Commonweal th of Australia, or a person suing
or being sued on behalf of the Commonweal th of Australia, is a party;

(d) Matters between States, or between residents of different States,
or between a State and a resident of another State; and

(e) Matters in which a wit of mandamus or prohibition - which concern
judicial review of administrative action - is sought against an officer of the
Federal Governnment or of a Federal court. The H gh Court shares some of its
jurisdiction under this section with the Federal Court of Australia.

In addition, the Hgh Court is the Federal Court of Disputed Returns under
section 354 of the Commonweal th El ectoral Act 1918.

138. Section 73 of the Constitution confers appellate jurisdiction on the High
Court to hear appeals from decisions of:

(a) The High Court in its original jurisdiction
(b) Federal courts;
(c) Courts exercising federal jurisdiction; and

(d) State Suprenme Courts.
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139. In considering whether to grant an application for |eave to appeal froma
j udgenent, the H gh Court nay have regard to any matters that it considers
relevant, but it is required to have regard to whether the application

before it:

(a) I nvol ves a question of law that is of public inportance, or upon
which there are differences of opinion within, or anmong, different courts; or

(b) Shoul d be considered by the H gh Court in the interests of the
admini stration of justice.

140. The H gh Court is the final court of appeal in Australia.

141. The Federal Court of Australia was created by the Federal Court of
Australia Act 1976 and began to exercise its jurisdiction on 1 February 1977.
It consists of an Industrial Division and a General Division. Matters arising
under the Industrial Relations Act 1988 are dealt with in the Industrial
Division and all other matters are dealt with in the General Division. The
Court sits as required in each State, in the Australian Capital Territory and
the Northern Territory.

142. The Court has such original jurisdiction as is invested in it by |aws
made by the Federal Parlianent, including, for exanple, in relation to natters
in which a wit of mandamus or prohibition or an injunction is sought against
an officer of the Federal Government, in bankruptcy, corporations |aw,
taxation and trade practices law. In addition, the Federal Court is a court
of disputed returns in respect of elections under the Aboriginal and Torres
Strait Islander Commi ssion Act 1989.

143. The Federal Court of Australia has appellate jurisdiction in relation to
t he deci sions of single judges of the Court, decisions of the respective
Suprene Courts of the Australian Territories, except the Northern Territory,
and certain decisions of State Suprenme Courts when exercising federa
jurisdiction.

144. The Family Law Act 1975, which conmenced operation on 5 January 1976,

i ntroduced a new | aw dealing with the dissolution and nullity of nmarriage,
custody and wel fare of the children, maintenance and the settlenment of
property between the parties to a narriage in Australia. The Act created the
Fam |y Court of Australia as a specialist court dealing only with nmatrinoni al
and associ at ed proceedi ngs.

145. The mai n change nmade by the Act was that nmatrinonial conduct and fault
are no longer taken into account as grounds for divorce. The Act provides
that there is only one ground for divorce - that of irretrievabl e breakdown of
a marriage - which ground is established if the husband and wi fe have |ived
separately and apart from each other (including separation under the same
roof) for 12 nonths and there is no reasonable |ikelihood of their
reconciliation.

146. The Family Law Act al so deals with the guardianship, custody and access
to and mai ntenance of ex-nuptial children and provi des an extensive regime for
the settling of disputes between divorced persons in respect of their property
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and for rmaintenance of spouses where this is appropriate. Extensive child
support |egislation provides for the maintenance of children. The Child
Support Agency, established in 1988 as part of the Australian Taxation Ofice,
admi ni sters the Child Support Scheme, by which nmaintenance is assessed on the
ability of both parents to pay, and paynent of court-ordered mnaintenance
enforced by allow ng for deductions to be made directly fromsal aries and
wages.

147. Under the Fam ly Law Act, great enphasis is placed on the counselling
services avail able through the Famly Courts to persons involved in

proceedi ngs, as well as to any persons who have encountered narri age probl ens
or difficulties relating to the resolution of custody and access questi ons.

It is not, however, necessary to start proceedings to nmake use of these

servi ces.

148. Australian State and Territory courts have original jurisdiction in all
matters brought under State or Territory laws, and in matters arising under
Federal |aws, where jurisdiction has been conferred on the courts by the
Federal Parlianment. Most crimnal matters, whether arising under Federal
State or Territory law, are dealt with by State or Territory courts.

149. Each State and inhabited Territory, except the Australian Antarctic
Territory and the Jervis Bay Territory, has its own i ndependent system of
courts consisting of a Suprene Court, in nost jurisdictions an internediate
court - generally known as the district or county court - and |ocal courts of
summary jurisdiction. The Suprene Courts are the highest State and Territory
courts and deal with the nost inportant civil litigation and the nost serious
crimnal cases. They also exercise appellate jurisdiction fromthe | ower
State courts and a Full Court of a Suprenme Court can hear appeals froma

deci sion of the Supreme Court when constituted by a single judge. The

i nternedi ate courts, which are presided over by a single judge, decide the
great majority of serious crimnal offences where a jury is required to decide
the facts of a case. They also deal with civil litigation up to certain
nmonetary limts.

150. The courts of summary jurisdiction are presided over by a nmagistrate and
deal with matters sunmarily, that is, without a jury. They deal with nost of
the ordinary (summary) offences, such as traffic infringenments, mnor assaults
and street offences. Magistrates al so conduct conmittal proceedings in
respect of the nore serious offences to determ ne whether there is a

prima facie case to be determined by a judge and jury, either in an

i nternedi ate court or a Supreme Court. |In nost jurisdictions, these courts

al so deal with civil litigation for debt recovery, snaller clains by one
citizen agai nst another or against a conpany, as well as sone nai ntenance,
custody and property di sputes under jurisdiction conferred by the Federa

Fam |y Law Act.

151. Snmall clains courts and tribunals have been established in all States and
Territories to enable mnor |egal disputes to be dealt wi th quickly, cheaply
and informally. Procedures have been sinplified in these courts and tribunals
to facilitate small clains. In sone jurisdictions |egal representation is
permtted, in others it is only permtted by agreenent of the parties. There
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are also limtations on the recovery of costs. The maxinmum jurisdiction of
smal | claims courts varies from$2,000 in Tasmania and Western Australia
to $5,000 in the Australian Capital Territory.

Law reform

152. Reformof the law is undertaken principally through the Federa
Parliament and State Parliaments, acting in some instances on reconmendati ons
nmade by the Attorneys-Ceneral, State or Australian Law Reform Conmm ssions, and
by State Supreme Courts or Federal Courts.

153. The Australian Law Ref orm Conmi ssion conmenced operations in 1975 to
report on the review, sinplification and nodernization of those | aws
concerning nmatters assigned by the Australian Constitution to the jurisdiction
of the Federal Parliament, and to consider proposals for the uniformty of
aws of the Australian States and Territories.

154. Under its statute, the Australian Law Reform Conmi ssion nust ensure in
its work that Australian laws and | aw reform proposals do not trespass unduly
on personal rights and liberties, do not unduly nake the rights and liberties
of citizens dependent upon administrative rather than judicial decisions and
are consistent with the International Covenant on Cvil and Political R ghts.

Legal aid

155. The objective of the Federal Government with respect to legal aid is to
ensure that, in cooperation with the States and Territories, reasonable access
to justice is provided for those in need and those in special circunstances.
The O fice of Legal Aid and Family Services, which forns part of the Federa
Attorney-CGeneral's Departnment, is responsible for coordination of the delivery
and devel oprent of national |egal aid policies and progranmes. This is done
in cooperation and consultation with the various |egal aid conm ssions.

156. The legal aid schene relies on the cooperation and contribution of a
nunber of key participants. These include the Federal Covernnent, State and
Territory governnments, |egal aid conm ssions, comunity |egal centres and the
private | egal profession

157. Under current arrangenments, legal aid is provided through the independent
| egal aid comrission in each State and Territory and through vari ous conmunity
| egal centres. 1In accordance with the Governnent's policy of self-managenent
by Aboriginal and Torres Strait |slander people, legal aid is also provided by
Abori gi nal Legal Services which operate throughout Australia (see bel ow).

158. The Federal Governnent provides over half of the funding for |egal aid
with the rest being made up from State/ Territory grants, interest on
solicitors' trust and statutory interest accounts, interest on investnents,
client contributions and recovered costs. These funds are spent on the
provi sion of |egal advice, duty | awyer services and | egal assistance in
crimnal, civil and famly | aw proceedi ngs. Legal aid services are provided
directly by salaried |lawers or by way of referrals to the private | ega
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prof ession. Assistance is directed to those persons who are nost in need on
the basis of nerit and means tests. |n sone States, a nerit test is not
applied in respect of indictable crimnal matters.

159. The Federal Covernnent also provides financial |egal assistance through
various other statutory and non-statutory schenmes for exanple, to applicants
under the Child Support Schene. There are 21 schenes in Federal |egislation
and 6 non-statutory schemes where the Attorney-General is enmpowered to

aut hori ze financial assistance. The statutory schenes include provision for
assi stance under the Racial Discrimnation Act 1975, the Sex Discrimnation
Act 1984 and the War Crinmes Act 1945. The non-statutory schenes under which
financi al assistance may be provided include public interest and test cases,
overseas special circunstances cases, overseas custody (child renoval) cases
and Royal Commissions and inquiries.

160. The Hi gh Court of Australia recently considered the question of the right
of an indigent accused to | egal representation in a case in which |legal aid
had been refused [Dietrich v R (1992) 109 Australian Law Reports 385]. The
majority concluded that where a trial judge is faced with an application for
adj ournnent or stay by a person charged with a serious offence, who, through
no fault on his or her part, is unable to obtain | egal representation, then in
t he absence of exceptional circunstances the trial should be adjourned,

post poned or stayed until representation is available. |If a trial proceeds in
t hose circunstances w thout representation, the resulting trial will not be a
fair one and any conviction will be quashed. Al nenbers of the H gh Court

agreed, however, that there was no right to be provided with counsel at public
expense in serious trials.

Aboriginal Legal Services

161. There are 22 Aboriginal Legal Services throughout Australia, all of which
are funded by the Federal Governnent through the Aboriginal and Torres Strait

I sl ander Conmission. Al the services are independently run organizations
with an el ected board of directors which deternine what cases the individua
service will accept or decline. Aboriginal Legal Services were created to
provide a | egal service to Aboriginal and Torres Strait |slander people and
their families in recognition of their di sadvantaged position, both culturally
and econonmically, within the overall conmunity. The first service of this

ki nd was established in the early 1970s.

3. The police

162. The principal duties of the police are the prevention and detection of
crime, the protection of life and property, and the enforcenent of lawto
mai ntai n peace and good order. In addition, they nay performa variety of
other duties including the regulation of street traffic, accident

i nvestigation and a variety of energency services.

163. Wth the exception of the Australian Federal Police, police forces in
Australia are under the control of the respective State and Northern Territory
governments. Subject to Australia's international obligations, those
governnents have general responsibility for the establishment and

i mpl enent ati on of police regulations, procedures and practices including those
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relating to arrests, detaining suspects, interview processes and specia
provisions for juveniles and other minority groups. Crinme control in
Australia relies heavily on State and Territory police.

164. The Australian Federal Police is responsible for enforcing Federal [|aw,
assisting in policing of Federal territories and United Nations peace-keeping
duties. A large proportion of the Australian Federal Police activities is in
the areas of drug trafficking and so-called "victinm ess" crime such as fraud
on the Commonweal th of Australia.

165. Police aimto inmprove the quality of life in the conmunity by providing a
wi de range of services relating to crime control and the managenent of

di sorder. The concept of conmunity policing is consistent with a w de
interpretation of the police role. At the same tine, police retain the
capacity to respond in force, or with specialized units, when required to dea
with a major crine or threat to the peace.

[11. GENERAL LEGAL FRAMEWORK W THI N WHI CH HUVAN RI GHTS ARE PROTECTED

A Sunmmar y

166. The Australian Constitution does not expressly confer on the Federa
Parliament any specific or general power to |egislate concerning human rights.
The Federal Parlianment, however, does have power under the Constitution to
legislate with respect to "external affairs”. The H gh Court of Australia has
confirmed that this includes power to legislate for the inplenmentation of
treaty obligations entered into by Australia.

167. Exercise of this Federal power alone, however, would not be an adequate
or efficient means for Australia to give effect to its internationa
obligations. Mich of the public infrastructure within Australia is at the
State level. The States al so adninister significant el enents of the
Australian | egal system The States, therefore, exercise responsibility in
many natters of relevance to the inplenentation of human rights.

168. The Constitution does not contain provisions in the nature of a bill of
rights and the protection afforded to the civil and political rights of
Australian citizens does not principally depend on any formal system of
constitutional guarantees. The Constitution does, however, contain a limted
nunmber of express or inplied guarantees of rights and imunities. These are
di scussed in detail bel ow

169. In Australia treaties, including human rights instrunents, are not

sel f-executing and require |legislative inplenentation to be effective in
Australian law. Certain human rights instruments appear as schedules to the
Human Ri ghts and Equal Opportunity Act 1986; however, this does not have the
effect of making them part of Australian donestic law. The powers given to
the Human Ri ghts and Equal Opportunity Conmi ssion with reference to these
instruments is discussed bel ow.
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170. The Human Rights and Equal Opportunity Conmission is a permanent
i ndependent statutory authority with responsibility for the followi ng Acts of
Par | i ament :

Human Ri ghts and Equal Opportunity Comm ssion Act 1986;
Raci al Di scrimnation Act 1975;

Sex Discrimnation Act 1984,

Disability Discrimnation Act 1992.

The Conmi ssion also assists the Privacy Conmissioner in administering the
Privacy Act 1988.

171. The functions of the Conmission in relation to human rights include the
power to handl e individual conmplaints as well as broad policy and pronotiona
functi ons.

172. New Sout h Wal es, Queensland, Victoria, South Australia, Wstern
Australia, the Australian Capital Territory and the Northern Territory al so
have anti-discrimnation |egislation. There is no such legislation in the
remai ning jurisdiction of Tasmania. Federal hunman rights |egislation operates
t hroughout Australia and there are sonme areas of overlap with State and
territory legislation.

B. Introduction

173. In Australia a variety of approaches and strategies are used to inplenent
and protect human rights. These protections can be divided into two broad
cat egori es:

(a) Existing institutionalized processes present in a |liberal and
denocratic society - such as parliaments and an i ndependent judicial system
and

(b) Speci al legislative nachinery to protect human rights, such as the
Federal Human Ri ghts and Equal Opportunity Comm ssion and the Aboriginal and
Torres Strait |slander Conmi ssion

174. The high |l evel of acceptance, protection and observance of human rights
in Australia is founded upon a system of representative and responsible
government, certain limted constitutional guarantees, statute |aw including
speci al i zed human rights legislation, the common [ aw and an i ndependent
judiciary.

C. |Inplenentation of international human rights treaties

175. |In Australia treaties, including human rights instrunents, are not

sel f-executing and require legislative inplenmentation to be effective in
Australian law. Thus, an individual cannot conplain in a domestic court about
a breach of Australia's international human rights obligations unless the

ri ght has been incorporated into the donmestic |law. Before Australia signs,
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ratifies or otherw se becones bound by a treaty, the Governnment satisfies
itself that any legislation necessary to inplenent the treaty is in place.

176. Certain human rights instruments appear as schedules to the Hunan Ri ghts
and Equal Opportunities Act 1986, however, this does not have the effect of
maki ng them part of Australian domestic law. The powers given to the Human

Ri ghts and Equal Opportunity Commission with reference to these instrunments is
di scussed bel ow.

177. Human rights treaties are also relevant to the exercise of administrative
di scretions and as naterial referred to in devel oping the conmon | aw.  Some
judges are of the viewthat "a rel evant source of guidance in the statenent of
the conmon law ... may be the nodern statenents of human rights found in

i nternational instrunents". [Kirby P. New South Wal es Court of Appea

Jago v. Judges of District Court (1988) 12 NSWR 558,569] Sone recent

deci sions of the Hi gh Court have also indicated a judicial willingness to
consider the inplications of Australia's international human rights

obligations in devel oping the common | aw.

178. In Australia's federal constitutional system in which |egislative,
executive and judicial powers are shared or distributed between its Federal
State and Territory authorities, the inplenmentation of treaties is effected by
the Federal, State and Territory governnments having regard to their respective
constitutional powers and arrangenents concerning their exercise. A statenent
to this effect has been made in regard to several human rights treaties to
which Australia is a party.

179. The Constituti on does not expressly confer on the Federal Parlianment any
specific or general power to |legislate concerning human rights. |Indeed, there
is no reference in the Constitution to international law or to its place in
the Australian | egal system The Federal Parlianent, however, does have power
under the Constitution to legislate with respect to "external affairs". The
H gh Court of Australia has confirned that this includes power to |egislate
for the inplementation of treaty obligations entered into by Australi a.

180. Exercise of this Federal power al one, however, would not be an adequate
or efficient means for Australia to give effect to its internationa
obligations. Mich of the public infrastructure within Australia is at the
State level. The States al so adninister significant elenents of the
Australian | egal system The States already, therefore, exercise
responsibility in many matters of relevance to the inplenentati on of human

ri ghts.

181. Provided the States can ensure that human rights obligations are given
effect in the administration of those matters, the exercise of Federal power
to achieve the sane purpose would often give rise to unnecessary duplication
of both infrastructure and expenditure. The Federal Governnent, in general,
relies on States to give effect to international treaties where the particular
obl i gation assuned affects an area of particular concern to the States and
where it is also consistent with the national interest and the effective and
timely discharge of Australia's treaty obligations.
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182. The Federal and the State governnents have adopted a cooperative approach
towards the inplenentation of Australia' s international obligations which is
gi ven expression in the Principles and Procedures for Commonweal th-State
Consultation on Treaties. Under these procedures, prior to Australia becomn ng
a party to any international agreenment of significance to the States,
consultations are held in an effort to secure agreenent on the nmanner in which
the obligations incurred should be inplenented. The States are also closely
involved in the preparation of reports to international bodies on the

i mpl enentation of treaties and there are well-established channel s of

conmuni cati on between the Federal and State governnments to ensure that
Australia can discharge its international responsibilities in a tinely manner
A Standing Conmittee of the Federal Attorney-General and the Attorneys-Cenera
of the States and Territories has been in operation for nany years and human
rights issues forma regular itemon its agenda

183. Through the process of consultation the issue of a State or Territory
acting so as not to give effect to Australia' s obligations under human rights
instruments has rarely arisen. Were such difficulties do arise or in the
case of prolonged delay on the part of a State or Territory government it
remai ns open to the Federal CGovernnent to take any action necessary to ensure
that Australia gives effect to those obligations.

D. Existing institutionalized processes

1. Australian parlianents

184. The liberal denocratic system of governnent in each of the Australian
jurisdictions enables interested individuals to bring to notice areas in which
hurman rights and fundanental freedons are in need of protection or in need of
further protection. Under the system of "responsible government” Mnisters
are individually and collectively answerable to the Parlianment and can retain
office only while they have the "confidence" of the Lower House. The
governnent of the country is scrutinized closely by Parliament as Mnisters
nmust subnmit their policies to the Houses for approval and rely on Parlianent
to pass any | aws which may be necessary to inplenent those policies.

M ni sters nust al so answer questions in the House concerning natters dealt
with by their departments.

185. It is open to any individual to rmake representations regarding a
grievance to a nenber of Parlianent. Individuals often approach their |oca
menber who is directly accountable to the constituents in his or her

el ectorate and will be subject to the scrutiny of those constituents at the
next election. Menbers generally follow up such requests from constituents by
correspondence with the responsible Mnister or agency or by referral to the
appropriate review mechani smsuch as the Orbudsnan. Qccasionally such
representati ons becorme the subject of a question in Parlianent.

186. In addition, several Parlianmentary Standing Comittees scrutinize
proposed | egislation and report on various aspects of that |egislation. The
Senate Standing Comrmittee for the Scrutiny of Bills was established in 1981
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for the purpose of review ng proposed |egislative nmeasures and alerting the
Senate, in which the Governnment usually does not have a majority, "to the
possibility of the infringenment of personal rights and |iberties or the
erosion of legislative power of Parlianment".

187. The Senate Standing Conmmittee on Regul ations and Ordi nances is required
by its terns of reference to exam ne del egated or subordinate |egislation

whi ch does not pass through the Houses of Parlianment. The Committee

gui delines specifically require the Conmittee to exani ne del egated | egi sl ation
where it "takes away, reduces, circunscribes or qualifies the fundamental
rights and liberties traditionally enjoyed in a free and denocratic society".
The Conmittee endeavours to ensure that del egated |egislation

(a) Is in accordance with the statute;
(b) Does not trespass unduly on personal rights and |liberties;

(c) Does not unduly make the rights and liberties of citizens dependent
upon adm ni strative deci sions which are not subject to review of their nerits
by a judicial or other independent tribunal; and

(d) Does not contain matter nore appropriate for Parlianmentary
enact nent .

The Conmittee nmay wite to the responsible Mnister seeking, for example, an
anmendnment of the proposed legislation and, if this process fails to neet the
Conmittee's concerns, nove to have the del egated | egislation disallowed in the
Senat e.

2. Constitutional guarantees

188. The Australian Constitution was designed prinarily to achieve economc
union, to facilitate the devel opi ng trade and conmerce between and within the
States and to establish a new political entity, the Conmmonweal th of Australi a.
The Constitution does not contain provisions in the nature of a bill of rights
and the protection afforded to the civil and political rights of Australian
citizens does not principally depend on any fornmal system of constitutiona
guar ant ees.

189. However, the Constitution does contain a significant nunber of express or
i mpl i ed guarantees of rights and immunities. Sone of the express guarantees
are as follows:

(a) Any property acquired by the Federal Government nust be acquired on
just terns (sect. 51 (xxxi));

(b) Trial on indictrment of any offence against any |aw of the
Conmonweal th shall be by jury (sect. 80);

(c) Interstate intercourse shall be free (sect. 92);

(d) The Federal Covernnent shall not nmake any | aw to establish any
religion or to interfere with religious freedom (sect. 116); and
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(e) Citizens are not to be subjected to any discrimnation in any State
by reason of residence in another State (sect. 117).

190. The guarantees nentioned in sections 51 (xxxi), 80 and 116 of the
Constitution only relate to interference by the Federal Governnent with the
rights of citizens. There are considerable areas of |aw dealing with, or
capabl e of affecting, human rights which are within the jurisdiction of the
States and Territories. The Constitutions of sone States expressly provide
guarantees of certain civil and political rights. For exanple, section 46 of
the Constitution Act 1934 (Tasnania) provides a guarantee of freedom of
religion.

191. Sone provisions of the Constitution have al so been found to include

i mpl i ed guarantees of individual rights. The H gh Court of Australia, has
reached the view that section 71 of the Constitution, which separates judicial
power froml egislative and executive power and vets it in the courts,
guarantees that matters which are normally the subject of judicial power
(people's rights and liabilities, particularly in the crimnal sphere) nust be
the subject of a fair trial

192. The High Court has also indicated that there are sone rights inherent in
the structure of the Constitution itself. The Court has recently held that
the Constitution is predicated on a systemof "representative denocracy" and
that, since free communi cation and debate on political issues and institutions
of governnent are essential to that system |I|egislation which infringes a
freedom of comunication on "political matters" is invalid, unless it is
necessary to protect sone other public interest. These decisions have

hi ghlighted the possibility that the Court rmay find other rights inherent in
the Constitution.

ABill of Rights for Australia

193. Since Federation there has been ongoi ng di scussion of the need for a Bil
of Rights for Australia and there have in fact been several attenpts by the
Federal Governnent to incorporate a Bill of Rights in Australian law. |n 1973
the Human Rights Bill, which set out in |legislative formnost of the rights
contained in articles 2-27 of the International Covenant on Cvil and
Political Rights (ICCPR), was introduced into Parlianent. At this tine
Australia had not yet ratified the ICCPR.  The Bill met with nuch opposition
fromthe States and finally | apsed when a di ssolution of both Houses of
Parliament was declared in April 1974 prior to a Federal election.

194. In October 1985 the Federal Governnent introduced the Australian Bill of
Rights Bill 1985. The Bill was intended to inplenent a charter of rights and
freedons based upon the I CCPR and was to operate as a guide to the judicia
interpretation of Federal and Territory (other than Northern Territory) |aws.
As far as possible, laws were to be construed in such a way as not to conflict
with the Bill of Rights. 1In addition, and with linmted exceptions, the Bil

of Rights was to prevail over inconsistent Federal and Territory (other than
Northern Territory) laws. The Bill was w thdrawn, however, in Novenber 1986
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195. In 1988 an attenpt was nade to alter the Australian Constitution to
strengthen three of the rights and freedons already in the Constitution -

trial by jury, fair conpensation for acquisitions of property and freedom of
religon. The Constitution Alteration (Rights and Freedons) Bill 1988 proposed
to extend these rights and freedons in relation to actions taken by the States
and Territories. The Bill also required trial by jury where the accused was
liable to inprisonnent for nore than two years or any form of corpora

puni shrent, including capital punishnent. The Constitution currently requires
trial by jury where the trial is on indictnent for any offence against a
Federal law. The Bill passed through both Houses of Parlianent but was
defeated in the follow ng referendum

3. The common | aw

196. Australia has a comon | aw | egal system whi ch neans that the recognition
and protection of many basic rights and freedons relies on the enunciation of
those rights over the centuries by judges in common |aw. Thus, for exanple,
the right to personal liberty and to natural justice and many of the
procedural rights contained in articles 9 and 14 of the I CCPR are provided for
in the comon | aw.

197. These fundanmental rights are residual rights, that is, the right exists
except to the extent that the right is limted by legislation. The courts
will not construe a statute to take away a conmon | aw right unless the
legislative intent is made clear by express words or necessary inplication
The courts generally adopt a strict approach in this regard and where a
statute is capable of being interpreted so that it does not interfere with a
conmon law right, it will be interpreted in this way. The courts in
interpreting a statute will also presune that Parlianent did not intend to
violate international |aw, for exanple, conventions to which Australiais a

party.

4. The judiciary

198. The judiciary plays an inportant role in protecting certain recognized
rights and freedons which are regarded as fundanental and by devel oping rul es
of statutory construction which reduce the degree of |egislative encroachnent
onto those rights and freedons.

199. Recent decisions of the Hi gh Court have indicated that there are
limtations on the |egislative conpetence of Parlianment to enact |egislation
whi ch contravenes fundanmental rights to be found inplied in the structure of
the Australian Constitution and the free and denocratic nature of Australian
soci ety.

5. The nedia

200. The nedia in Australia enjoys a high degree of freedom which allows the
press, radio and television to play a significant role in exposing breaches of
hurman rights and exerting pressure for renedial action. The nediais free to
report parliamentary and court decisions relating to human rights matters and
parliamentary questions are often pronpted by nmedi a coverage of a particul ar
matter.
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6. Admnistrative | aw renedi es

201. COver the centuries, procedures have been devel oped at conmon | aw for

i ndividuals to challenge the basis of administrative action in the courts.
These procedures, however, have proved to be both technical and cunbersome as
well as costly. GCenerally these comon |aw grounds for reviewrelated to the
| awf ul ness of the decision and did not allow for review of the nerits of a
deci si on.

202. Following the tabling of a report by the Federal Administrative Review
Committee in 1971 which highlighted these difficulties the Australian
Covernment established a | egislative systemto allow people to challenge a
wi de range of decisions made under federal |aws and to obtain reasons for
particul ar decisions that have been nade. The schene involved the follow ng
pi eces of legislation: the Adnministrative Appeals Tribunal Act 1975; the
Admi ni strative Decisions (Judicial Review) Act 1977; the Onbudsman Act 1976;
and the Freedom of Information Act 1982.

203. Anongst the States, only Victoria has inplenented reform nmatching the new
administrative law at the Federal level, by the introduction of a sinplified
procedure for obtaining judicial review, establishnent of an Adm nistrative
Appeal s Tri bunal and enactnent of freedom of information |egislation. The
State of Queensland has legislation allowi ng for judicial review of

admi ni strative decisions but no body equivalent to the Adm nistrative Appeal s
Tribunal. Most States have enacted freedom of information |egislation and

each of the States does have an onbudsnman

204. The Admi nistrative Appeals Tribunal, established by the Adnministrative
Appeal s Tri bunal Act 1975 is an independent body whose function is to review
deci si ons nmade by Federal Mnisters, authorities and officials under nore

than 200 Acts of the Federal Parliament. The Tribunal is able to substitute
its own decision in those areas in which it has jurisdiction, including social
security, taxation, custons, and veterans' entitlenments. Further additions to
the Tribunal's jurisdiction are nmade fromtinme to tinme. The Administrative
Revi ew Council was al so established by the Adninistrative Appeal s Tribuna

Act. The principal functions of the Administrative Review Council are to nake
recomendations to the Attorney-General on matters of administrative |aw
generally and, in particular, rights of review of administrative decisions and
on the procedures of administrative tribunals.

205. The Admi nistrative Decisions (Judicial Review) Act 1977 provides for
judicial review by the Federal Court of Australia of adm nistrative action
taken under Federal legislation. Where an order of review is sought by an
aggrieved person, the Court is enpowered to review the | awful ness of a

deci sion, the conduct |leading up to the maki ng of a decision, or circunstances
where there has been failure to nmake a decision. The grounds on which review
may be sought and the powers of the Court are set out in the Act. |n nost
cases, a person who is entitled to seek judicial review in respect of an

admi ni strative decision may seek a statenment of reasons for the decision from
t he deci si on- naker.
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206. The Freedom of Information Act 1982 has the follow ng objectives:

(a) To nmake avail able to the public information about the rules,
practices and operations of Australian Governnent departnents and authorities;

(b) To create a general right of access to docunents in the possession
of Mnisters and agencies; and

(c) To allow a person to request that any record containing inaccurate
or inconplete information relating to his or her personal affairs be anended.

In order to achieve these objectives the Act defines the rights of nenbers of
the public to obtain access to docunents, and sets out a range of obligations
and restrictions on departnents and the public for exercising these rights.

207. The right of access does not extend to all docunments or to all agencies.
Exenpt docunents include docunents that affect the national security, defence,
international relations and relations with States, Cabinet and Executive
Counci| documents, internal working docunments where rel ease would be contrary
to the public interest and docunents that affect enforcenent of the |Iaw and
protection of public safety.

208. Agencies which are exenpt either wholly or in relation to certain
activities include security intelligence agenci es and those agenci es which are
whol Iy engaged in comercial activities in conpetition with the private
sector.

209. Al States and the Australian Capital Territory al so have freedom of
i nformation | egislation.

210. The Ofice of the Commonweal th Onbudsman was established by the
Orbudsnman Act 1976 to investigate conplaints about the adninistrative actions
of all Commonweal th government departnents and those ot her Comonweal th
agenci es which are prescribed authorities for the purpose of the

Onbudsman Act. As well as investigating individual conplaints, the Orbudsman
can investigate matters on his or her own notion

211. In addition to this general role, the Orbudsman has special roles:

(a) To act as the Defence Force Orbudsman and to investigate matters
relating to service in the Australian Defence Force (under 1983 anendnents to
t he Qrbudsman Act);

(b) To investigate conplaints against the Australian Federal Police
(under the Conplaints (Australian Federal Police) Act 1981);

(c) To investigate conplaints about the adninistration of the Act
(under the Freedom of Information Act 1982); and

(d) To nonitor and report on the keeping of records of telephone
i nterceptions conducted by Commonweal th | aw enforcenent bodi es (under the
Tel ecommuni cations (Interception) Act 1979).
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212. Although nost investigations are conducted with a mininumof formality,
t he Onbudsnman has extensive powers when conducting an investigation to require
t he production of docunents or information or to require people to attend and
give informati on. The Orbudsman has power to decline to investigate a
conplaint or to cease investigating where the matter is able to be dealt with
by sone other body or for a variety of other reasons. After conpleting an

i nvestigation, the Onbudsman may conclude that the action was unreasonabl e,
illegal, unjust, oppressive, inproperly discrimnatory, based on a mistake or
wrong. He or she may concl ude that an action was taken according to |aw, but
that the law itself is unreasonable, unjust, oppressive or inproperly

di scrimnatory.

213. If the Onbudsnman reaches such a concl usion, and considers that sonething
shoul d be done to rectify the problem he or she is required to report to the
department or agency concerned and to reconmmend what action he or she

consi ders should be taken. |If the recommendation is not accepted, the
Onbudsman may report to the Prine Mnister and to the Parlianent. Relatively
few cases are the subject of formal reports to departnments or agencies, even
fewer reports are nade to the Prime Mnister and reports to the Parlianment are
very rare.

214. The Qrbudsman has offices in all mainland States and in the Australian
Capital Territory. |In Tasmania and the Northern Territory, the Comonweal th
Onbudsman is represented by the State and Territory Orbudsman respectively.

215. Al Australian States, the Australian Capital Territory and the Northern
Territory have legislated for an office to performsinmilar functions to those
performed in the Commonweal th sphere by the Commonweal th Onbudsnan. The nanes
of such bodies vary.

216. There are a variety of other specialist reviewtribunals in the Federa
sphere, for exanple, the Inmm gration Review Tribunal, which provide review on
the nmerits of administrative decisions in specific areas such as veterans
affairs, social security and migration. Review by the QOrbudsman, the Human
Ri ghts and Equal Opportunity Conm ssion and the Federal Court under the

Admi ni strative Decisions (Judicial Review) Act may al so be available in
relation to many of these deci sions.

217. The Conmonweal th and States each has separate industrial relations

| egi sl ation and independent industrial tribunals. The Federal Industria

Rel ati ons Commi ssion, established by the Industrial Relations Act 1988, is the
nost inmportant tribunal in setting Australian conditions of enployment. It
has compul sory powers of conciliation and arbitration to prevent and settle
certain industrial disputes.

218. Legal mnimumrates of pay for about 80 per cent of Australian workers
are prescribed in awards and determni nations of Federal and State industrial
tribunals which are legally enforceable. GCenerally awards set only m nimm
wages and other minimum conditions. In determ ning minimum award wages
tribunals have regard to relative work val ues and take into account work
performed and the conditions under which it is perforned.
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219. The Prime Mnister has foreshadowed the introduction of legislation to
guar ant ee m ni mum wages and certain other conditions for all Australians.

220. The Federal Conmi ssion also has the power to hear and determ ne
applications relating to registration, amal ganmati on and deregi stration of
organi zations. Registration under the Act or under various State Acts is not
conpul sory for organi zations of enployers or workers, but is necessary for
full participation in the industrial relations system established under the
Act. Unregistered organizations, however, can and do represent the industria
interests of their menbers outside the system established by the Act.

221. The Federal Conmission is required to take account of the principles
enbodi ed in the Racial Discrimnation Act 1975 and the Sex Discrimnation Act
1984 in enploynment matters and the respective Discrimnation Conmmissioners may
be granted | eave to intervene in any di spute before the Conmi ssion.

222. Australian Governnents, fromtinme to tinme, establish Royal Commi ssions to
inquire into, and report on, matters of public concern. The nost recent Roya
Conmi ssion with significant human rights inplications was the Royal Conmi ssion
into Deaths in Custody of Aboriginals and Torres Strait |slanders (1987/89).

E. Specialized human rights machinery

1. Federal human rights Legislation

223. The major federal legislation directly protecting human rights is as
fol |l ows:

(a) The Racial Discrimnation Act 1975, inplenmenting nost of the
provi sions of the Convention on the Elimination of Al Forms of Racia
Di scrimnation affecting the enjoynment of human rights, including making
raci al discrimnation unlawful in specified areas, such as enpl oynment,
education, and provision of goods and services;

(b) The Sex Discrimnation Act 1984, inplenenting nost of the
provi sions of the Convention on the Elimination of Al Fornms of Discrimnation
Agai nst Wnen. This Act prohibits discrimnation on the grounds of sex,
marital status and preghancy in the administration of Federal |aws and
programes and in certain specified areas which include enpl oynment,
acconmodat i on, education, the provision of goods, facilities and services, the
di sposal of land and the activities of clubs. The Act also has as objectives
the elimnation, as far as possible, of discrimnation involving sexua
harassment in the workplace and in educational institutions, and the pronotion
within the community of the recognition and acceptance of the principle of the
equality of nen and wonen;

(c) The Human Ri ghts and Equal Opportunity Commi ssion Act 1986, which
est abl i shes the Human Ri ghts and Equal Opportunity Conmi ssion and gives the
Conmi ssion certain functions (see below by reference to the Internationa
Covenant on Civil and Political R ghts, the Declaration of the R ghts of the
Child, the Declaration on the Rights of Disabled Persons, the Declaration on
the Rights of Mentally Retarded Persons, the Convention concerning
Di scrimnation in Respect of Enploynment and Cccupation, 1958 (Internationa
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Labour Organi sation Convention No. 111) and the Declaration on the Elimnation
of All Forns of Intol erance and of Discrinmination Based on Religion or Belief.
The Attorney-Ceneral may al so declare other international instrunents to be
rel evant for the purposes of the Act. Such declarations were made in

January 1993 in relation to the Convention on the Rights of the Child and in
February 1993 in relation to the Declaration on the Elinmination of Al Forns
of Intolerance and of Discrimnation Based on Religion or Belief;

(d) The Privacy Act 1988, which gives nore particular effect to the
right to privacy recognized in article 17 of the International Covenant on
Cvil and Political Rights, and develops this in nore detail by reference to
Qui delines on the Protection of Privacy and Transborder Fl ows of Personal Data
produced by the Organisation for Economic Co-operation and Devel opnent;

(e) The Disability Discrimnation Act 1992 whi ch nakes unl awfu
di scrimnation against persons with disabilities in certain circunstances.
The Act makes unl awful discrimnation on the grounds of disability in the
areas of enploynent, education, the provision of goods, services and
facilities, accomodation, the disposal of land, the activities of clubs,
sport, the administration of Federal |aws and programes and in requests for
i nformati on. Harassnent of a person on the grounds of disability is also nmade
unl awf ul

224. The Racial Discrinmination Act, the Sex Discrimnation Act and the
Disability Discrimnation Act, in accordance with the definitions adopted by
the relevant international instrunents, provide that special measures adopted
to ensure the equal enjoynent or exercise of human rights by particul ar racial
groups, persons who have a disability and wonen are not unl awf ul

225. The Federal public service has had affirmative action programre in force
for a nunber of years. These were reinforced by the Equal Enpl oynent
Qopportunity (Conmonweal th Authorities) Act passed in 1987. 1In 1986 the
Austral i an Government passed the Affirmative Action (Equal Enpl oyment
Qoportunity for Wnen) Act which requires businesses with 100 or nore

enpl oyees to establish affirmative action programe for wonmen. These
programes mnust eval uate the enployer's policies and practices to prevent

di scrim nation agai nst wonen enpl oyees, identify statistical or other patterns
of discrimnation agai nst wonen enpl oyees and set objectives for achieving
equal ity of opportunity for wonen in enploynment. Annual public reports of the
programes must be prepared. A Director of Affirmative Action has been
appointed to nmonitor the progranmes and review the effectiveness of the

| egi sl ati on.

2. The Human Ri ghts and Equal Opportunity Conmm ssion

226. The Human Ri ghts and Equal Opportunity Conmission is a permanent

i ndependent statutory authority with responsibility for the Human Ri ghts and
Equal Opportunity Comm ssion Act 1986, the Racial Discrimnation Act 1975, the
Sex Discrimnation Act 1984 and the Disability Discrimnation Act 1992. The
Conmi ssion al so assists the Privacy Conmi ssioner in admnistering the Privacy
Act 1988.
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227. The Conmi ssion conprises a part-tinme President (at present a forner
Justice of the High Court of Australia) and six full-time Conm ssioners.
These are:

The Human Ri ghts Commi ssioner (who is the Executive Head of the
Conmi ssi on) ;

The Race Discrimnination Conmi ssioner

The Sex Discrimnation Conm ssioner

The Aboriginal and Torres Strait |slander Social Justice Conm ssioner;
The Disability Discrimnation Conmi ssioner; and

The Privacy Conmi ssioner.

228. The national office of the Comm ssion is located in Sydney. In nost
States which have their own anti-discrimnation |egislation, cooperative
arrangenents have been negotiated by the Federal Conmmi ssion, pursuant to which
State authorities act as agents for the Federal Conmission or, alternatively,

t he Federal Conmi ssion acts as agent for the State authorities. |In Tasmania,
whi ch has not passed anti-discrimnation |egislation, the Federal Commi ssion
mai ntai ns a regional office to ensure that the protection of human rights

af forded by Federal law is accessible to all Australians.

229. As an independent statutory authority the Commi ssion is not subject to
direction by the Governnent in the performance of its functions.

230. The functions of the Commission in relation to hunman rights are set out
in section 11 of the Human Ri ghts and Equal Opportunity Conm ssion Act. These
functions include the power to handl e individual conplaints as well as broad
policy and pronotional functions, including the follow ng:

(a) Conducting research, educational and other programes to pronote
accept ance, understandi ng and public awareness of hunman rights;

(b) Exami ni ng exi sting and, when required by the Attorney-Ceneral
proposed Federal l|egislation for consistency with human rights;

(c) Reporting to the Parlianent on | aws that should be nmade or ot her
action that should be taken in relation to human rights to conply with
Australia's international obligations on human rights; and

(d) Exam ni ng actions or practices of Federal authorities or actions
under Federal |aw for consistency with human rights.

"Human rights" are defined as those rights set out in the various instrunents
schedul ed to or declared under the Act.

231. The Conmission is enpowered to attenpt to reach a conciliated settl enent
of human rights conpl ai nts agai nst Federal authorities, and to report to the
Attorney-Ceneral if such a settlenent cannot be reached.
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232. Under the Sex Discrimnation Act, the Racial Discrimnation Act and the
Disability Discrimnation Act, the Conmi ssion has pronotional, educational and
policy functions in relation to these fornms of discrinmnation broadly sinilar
to its functions under the Human Ri ghts and Equal Qpportunity Comn ssion Act
inrelation to other human rights natters. In addition, the Race

Di scrimnati on Commission is required to prepare an annual "State of the

Nati on" report relating to the situation of Australians of non-English
speaki ng backgrounds. The conpl ai nt-handling functions and powers under these
three Acts, however, are significantly broader. Wile human rights conplaints
are restricted to conplaints agai nst Federal agencies, the Racia

Di scrimnation Act and the Disability Discrimnation Act applies to

di scrimnation by any body or person. The Sex Discrimnation Act applies to

i ndi vi dual s, corporations and Federal authorities and to State governnents,
except in enploynment matters.

233. The Sex Discrimnation Conmissioner, Race Discrimination Conmi ssioner and
Disability Discrimnation Conmr ssioner are enpowered to attenpt to reach a
conciliated settl enent between the conpl ainant and the all eged discrimnator
If a solution acceptable to both parties cannot be reached, the matter nmay be
referred for a hearing by the Conmission. The Conmi ssion may make findings as
to whet her discrinination has occurred and offer a wi de range of renedies
which are not restricted to financial conpensation. Enforcenment of the

Conmi ssion's determ nations varies according to the type of respondent

i nvolved. Oders are directly binding where the respondent is a Federa
governnent departnment or authority. |In other cases, orders are registered
with the Federal Court, and take effect as Court determ nations unless an
application for review by the Court is nade within a set tine period.

234. Under section 31 of the Human Ri ghts and Equal Qpportunity Comni ssion
Act, the Conmi ssion has further responsibilities in relation to discrimnation
in enpl oyment based on ILO Convention No. 111. The Conmmission's jurisdiction
inthis areais not linmted to Federal natters but extends to enpl oynent

t hr oughout Australi a.

235. The grounds of discrimnation covered by this provision include those set
out in the Convention - that is, race, colour, sex, religion, politica

opi nion, national extraction or social origin - together with a nunber of
addi ti onal grounds specified by Federal governnent regulation in 1989. These
are: age, nedical record, crimnal record, inpairnment (including HV
infection), physical disability, mental, intellectual or psychiatric
disability, marital status, nationality, sexual preference, trade union
activity, or the forner or inputed existence of any of these grounds. The

Conmi ssion nay attenpt to conciliate conplaints in this area. If a matter
cannot be conciliated, the matter may be the subject of a report to the
Attorney-Ceneral. There are no formal determ nation or enforcenent

procedur es.

236. One of the nobst significant and innovative powers given to the Human
Ri ghts and Equal Opportunity Conmmi ssion is the power to conduct public
inquiries into human rights matters. Such public inquiries place major human
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rights issues in Australia on the political and public agenda. The Comi ssion
has conducted a wide range of inquiries into issues of national concern
i ncl udi ng:

National Inquiry into Human Rights and Mental 111 ness;
Honel ess Children Inquiry;
National Inquiry into Racist Violence;

Inquiry into the provision of medical services to the Aborigina
conmuni ti es of Cooktown, Wijal Wijal and Hopeval e;

Inquiry into the distribution of alcohol in the Northern Territory;
Inquiry into possible sex discrimnation in overaward paynents.

237. At the request of the Australian Government the Human Ri ghts and Equa
Qopportunity Commi ssion plays an inportant international role. The Comm ssion
provides input to Australia's periodic reports under the various internationa
human rights instrunments. The Commi ssion has al so been invol ved, as part of
Austral i an government del egations, in the devel opnment of international human
rights instruments such as the Convention on the Rights of the Child, the
Principles for the protection of persons with mental illness and for the

i mprovenent of mental health care and the Standard Rul es on the Equalization
of CQpportunities for Persons with Disabilities.

238. At the request of the Governnent the Conmission has al so participated in
other United Nations activities such as the Wrking G oups on Indi genous
Popul ati ons and the Comm ssion on Human Rights. The Conmi ssion partici pated
in and contributed a najor paper to the second International Wrkshop on
National Institutions for the Pronotion and Protection of Human Rights. A
nunber of countries including India, |Indonesia, the Russian Federation and
Thai | and, have recently expressed interest in the Australian Conmi ssion as a
possi bl e model for the establishnent of their own i ndependent machinery.

3. The Privacy Commi ssioner

239. The Privacy Conmi ssioner is a nenber of the Hunman Ri ghts and Equa
Qopportunity Commi ssion, although the office is created by, and its functions
are conferred separately in, the Privacy Act 1988. That Act is concerned to
protect the privacy of personal information held by Federal Governnent
agenci es. The standards i nposed on Federal government agencies are set out in
the Information Privacy Principles contained in the Act. These Principles are
based on CECD gui delines and provi de basic standards for the collection,
storage, use and disclosure of personal information by agencies.

240. The Act al so establishes a regulatory reginme for privacy protection in
respect of "tax file nunmbers”, which are unique identifiers used in the
taxation system The Act confers on the Privacy Conmi ssi oner, anongst other
powers, power to issue guidelines concerning the collection, storage, use and
security of tax file nunbers, and to investigate acts or practices that nmay

i nvol ve unaut hori zed di scl osure of tax file nunbers. The tax file nunber
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gui del i nes are anal ogous to the Information Privacy Principles and they are
not confined to regul ati ng Federal governnment agencies, but apply also to such
private sector bodies as taxation agents, enployers, and solicitors.

241. A sinmilar regulatory regine is established under the Privacy Act to
regul ate the use and di scl osure of personal information by credit reporting
agencies. Credit reporting agencies hold details of individuals'

credi tworthiness and provide this information on request to credit providers.
The Privacy Conmissioner has issued a Code of Conduct for use in the credit

i ndustry.

242. The Privacy Conmi ssioner has al so devel oped Qui delines for Data-Mtching
in Federal Adnministration to assist in nonitoring the data-matching progranme
and use of matching results by governnment departments. The Privacy
Conmi ssi oner al so has power to enforce safeguards applying to the use and

di scl osure of spent conviction information, conferred by the Crinmes Act 1914.

243. Anongst the Privacy Commi ssioner's w der functions relating to the
privacy of personal information held by Federal government agencies is the
function to exam ne proposed Federal |egislation that nay authorize actions
whi ch woul d be breaches of privacy, in respect of which the Conm ssioner has
the power to report to the Parliament. Were the Conmi ssioner finds that
there has been a breach of either the Tax File Number Cuidelines or the

I nformation Privacy Principles, the Conmi ssioner nay seek either to conciliate
bet ween the parties, or conduct an investigation as a result of which he or
she may make a determination that may include an award of damages for the
breach. Such awards are enforceable, if necessary, through action initiated
by the Privacy Commi ssioner in the Federal Court.

244, The Privacy Conmi ssioner routinely audits the extent of conpliance with
the Privacy Act by governnent agencies, credit reporting agencies, credit
providers and tax file nunber users.

4. The Aboriginal and Torres Strait |slander Comm ssion and the Socia
Justice Commi ssi oner

245, On 5 March 1990, the Australian Governnent through |egislation
establ i shed the Aboriginal and Torres Strait |slander Conmm ssion. The

Conmi ssion has 20 Conmi ssioners, all of whomare Aboriginal or Torres Strait
| sl ander people, and 60 Regional Councils. Al nmenbers of Regional Councils
are elected by Aboriginal and Torres Strait |slander people. The Conmi ssion
is accountable both to the Parlianment and to the Aboriginal and Torres Strait
| sl ander people of Australi a.

246. The Commission is the main policy-making body in Aboriginal affairs. It
represents a partnership between el ected Aboriginal and Torres Strait |slander
representatives, the bureaucracy and the Mnister for Aboriginal and

Torres Strait Islander Affairs. An inportant feature of the Conmm ssion's
structure is that it encourages Aboriginal and Torres Strait |slander people
to participate in the decision-making process of government. This allows

i ndi genous peopl e to nake deci sions about the programes and policies that
affect them



HRI / CORE/ 1/ Add. 44
page 56

247. The Conmi ssion adninisters a nunber of programes ained at inproving the
soci al advancenent of Aboriginal and Torres Strait |slander people. These
programes deal with community housing and infrastructure, home | oans, health,
subst ance abuse, community devel oprment support, recreation and sport, and | aw
and justice. The Conmmi ssion also adninisters a nunber of enpl oynent
programes to pronmote Aboriginal and Torres Strait |slander econonic

i ndependence t hrough the creation of enploynment and training opportunities.

248. As well, the Comm ssion acquires properties on behal f of Aboriginal and
Torres Strait |slander corporations, and takes adninistrative action to
establish secure title to Iand for indigenous comunities. It also assists

the preservation, protection and pronotion of Aboriginal and Torres Strait
I sl ander culture through its heritage protection, art and culture, and
br oadcasti ng and commruni cati on progranmes.

249. The Ofice of |ndigenous Wnen w thin the Conmi ssion provides a
gender - specifi c perspective on behal f of Aboriginal and Torres Strait I|slander
wonen.

250. The Commission takes a positive role in international matters of interest
to indigenous people. It liaises closely with Aboriginal and Torres Strait

I sl ander non-governnental organizations in order to pronote Aboriginal and
Torres Strait |slander peoples' perspectives on social, economc and cultura
matters in international forums such as the United Nati ons Wrking Goup on

I ndi genous Popul ati ons.

5. The Ofice of the Status of Wnen

251. In response to the report of the recent Royal Conmi ssion into Aborigina
Deaths in Custody the Federal Government agreed to establish the office of
Aboriginal and Torres Strait |slander Social Justice Conmi ssioner within the
Human Ri ghts and Equal Opportunity Conmi ssion. The new Conmi ssioner's ngjor
responsibility is to prepare for the Federal Governnment an annual "State of
the Nation" report on the enjoynment and exerci se of hunman rights and
fundanental freedons by Aboriginal and Torres Strait |slander people and on
any action necessary to secure for Aboriginal and Torres Strait |slander
peopl es the full and equal enjoynment of their human rights and fundanental
freedons.

252. The Ofice of the Status of Wnen fornms part of the Departrment of the
Prime Mnister and Cabinet. The role of the office is to devel op and nonitor
policies and adm nister programmes relating to the status of wonen in
Australia and the help raise the status of wonen through programes and
pol i ci es whi ch provi de econom ¢ security and i ndependence, freedom from

di scrimnation and viol ence, and equality of opportunity.

253. Covernment policy on the status of wonen is contained in the Nationa
Agenda for Wonen, devel oped by the Ofice foll owi ng extensive consultations
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with wonmen across Australia and released in 1987. A new and updated Nationa
Agenda was rel eased early in 1993, with Action for the Future specified in the
year 2000.

254. Exanples of specific areas in which the Ofice has taken a ngjor
initiating role include the devel opnment of the National Policy on the
Education of Grls in Australian Schools (Convention on the Elimnation of A
Forms of Discrimnation agai nst Wonen, art. 10), the National Wnen's Health
Policy (art. 12), the establishnent of a National Wrking Party on the
Portrayal of Wnen in the Media (art. 5), establishnment of the Nationa
Conmittee on Viol ence agai nst Winen and the subsequent devel opnent of a

Nati onal Strategy On Viol ence Against Wonen (art. 5), responsibility for the
comunity education programme relating to Wrkers with Fam |y Responsibilities
followi ng Australia's ratification of ILO Convention No. 156 (art. 11), and
child care policies and programes, which relate to the inplenmentation of
several articles.

255. The Ofice publishes and di sseninates a range of information on these and
other issues, including information on international treaties concerned with
the status of wonen. This has included a guide to the Convention on the
Elimnation of AIl Forms of Discrinination Agai nst Wnen, addressing issues
such as the need for the Convention, what the Convention says and how t he
Convention operates. An information kit on the Convention is currently being
produced in conjunction with the National Wnen's Consultative Council

6. The Ofice of Multicultural Affairs

256. The Ofice of Multicultural Affairs also fornms part of the Departnent of
the Prime Mnister and Cabinet. The Ofice ensures that the Prime Mnister
and, through him Cabinet as a whol e have access to advice on the

mul ticultural inplications of all governnent decisions. The Ofice's role

i ncl udes:

(a) To advise the Prine Mnister and the CGovernnent as a whol e;

(b) To exam ne policy proposals fromall areas of Government in order
to assess their inpact on Australia's nulticultural society;

(c) To nonitor and coordinate inplenmentation of the Governnent's Access
and Equity strategy which ains to ensure that all Australians, including
peopl e of non-english speaki ng background, enjoy equal access to, and secure
their equitable share of, mainstream governnent progranmes and services;

(d) To devel op effective liaison and consultation nechanisns with the
broad conmunity, including the ethnic conmunities;

(e) To initiate research into key areas of policy and programe
devel opnent; and

(f) To pronote wi der community understanding of multiculturalism
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F. State and Territory anti-discrimnation and
equal opportunity legislation

257. New South Wal es, Queensland, Victoria, South Australia, Wstern
Australia, the Australian Capital Territory and the Northern Territory al so
have anti-discrimnation |egislation. There is no such legislation in the
remai ning jurisdiction of Tasmani a.

258. Federal human rights |egislation operates throughout Australia and there
are sone areas of overlap with State and Territory legislation. This has
caused problenms in the past where State | egislation has been struck down by
the Hi gh Court on the ground that it was inconsistent with Federal |egislation
on the sanme subject. This problem has been resolved by including provisions
in the Federal |egislation which specifically preserve the operation of the
State | egislation.

259. The Federal legislation also provides that where a person has nade a
conplaint on a particular matter under the relevant State or Territory

| egi sl ati on, he or she may not al so nake a conpl ai nt under the Federa

| egi sl ati on.

260. A nunber of States have |egislation which provides for a broader range of
protections agai nst discrimnation than the grounds currently prohibited or
the subject of only Iimted protection under federal |egislation. For

exanpl e, the Australian Capital Territory anti-discrimnation |egislation

prohi bits discrimnation on the foll owi ng grounds which are not prohibited
under Federal legislation: sexuality, transsexuality, religious or politica
conviction and association with a person identified by reference to one of
these attributes.

G Non-governnental organi zations

261. Non-governmental organizations play an active and inportant role in the
pronoti on and protection of human rights in Australia. There are a |arge
nunber of such groups in Australia and nany operate as | obby groups, putting
forward subm ssions to governnments on natters of particular concern. Sone of
t hese agenci es have received funding fromthe Government to assist in their
work. The Aboriginal and Torres Strait |slander Comm ssion provides support
for non-governnental organizations dealing with indigenous peopl es issues by,
for exanmple, funding such organi zations to attend United Nations forums on
human rights. The Human Ri ghts and Equal Opportunity Commission is
specifically mandated to work with and consult non-governnental organizations
in the performance of its functions.

H International nmachinery for the protection of human rights

262. The Australian Covernment recogni zes the value of United Nations

machi nery in conpl ementi ng donmestic human rights arrangenments and has
expressed its commitment to the observance of its international human rights
obligations by allowi ng international scrutiny of its human rights perfornmance
under the follow ng processes.
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263. Australia acceded to the Optional Protocol to the International Covenant
on Civil and Political R ghts on 25 Septenber 1991 follow ng | engthy
consultations with the State and Territory governnents. Accession to the
Optional Protocol was one of the recommendations of the Royal Conmission into
Aboriginal Deaths in Custody. The Optional Protocol cane into effect for
Australia on 25 Decenber 1991. The procedure under the Optional Protocol

all ows individuals to comunicate with the United Nations Human Ri ghts
Conmmittee on alleged violations by Australia of the rights recognized in the
International Covenant on Civil and Political R ghts, provided all donestic
remedi es have been exhaust ed.

264. On 28 January 1993 Australia deposited with the United Nations
decl arati ons under the follow ng human rights instrunments:

(a) Convention on the Elimnation of Al Forms of Raci al
Discrimnation, article 14. A declaration under this article allows the
Conmittee on the Elimnation of Racial Discrimnation to receive and consi der
conmuni cati ons fromindividuals or groups of individuals relating to
conplaints of racial discrimnation by Australia, provided all donestic
renedi es have been exhaust ed;

(b) Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng
Treatment or Punishnent, article 22. A declaration under this article allows
the Conmittee against Torture to receive and consider conmuni cations from
individuals relating to alleged breaches of the Torture Convention by
Australia, provided all donestic remedi es have been exhaust ed;

(c) Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng
Treatment or Punishnent, article 21. A declaration under this article allows
the Conmittee against Torture to receive and consider conmuni cations from
other States parties relating to alleged breaches of the Torture Convention by
Australia. Such conmmunications can only be made by a State party which has
itself nmade the sane decl aration

(d) I nternational Covenant on Civil and Political Rights, article 41.
A decl aration under this article allow the Human Rights Conmittee to receive
and consi der conmuni cations fromother States parties relating to all eged
breaches of the Covenant by Australia. Such communications can only be made
by a State party which has itself nade the sanme declaration

The decl arations are effective inmediately.
V. | NFORVATI ON AND PUBLI CI TY

A. The Human Rights and Equal Opportunity Comn ssion

265. The Human Ri ghts and Equal Opportunity Conmi ssion has two maj or
obj ecti ves:

(a) To increase the understandi ng, acceptance and observance of hunan
rights and equal opportunity in Australia; and
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(b) To pronote a fairer society by protecting basic human rights and
ensuring that Australia conplies with its human rights obligations under
i nternational |aw

266. In keeping with its charter to increase the understanding, acceptance and
observance of human rights and equal opportunity in Australia, the Comm ssion
undertakes a continuing educative role. The President, Conm ssioners and

staff frequently address gatherings ranging fromsmall, special-interest
groups to maj or conferences. The Conmi ssion continues to use innovative ways
of focusing public attention on human rights issues - including the annua

Human Ri ghts Awards (see bel ow) and participation in public exhibitions.

267. The Conmi ssion maintains both a nedia unit and an educati on and pronotion
unit to ensure that the general public is nade aware of human rights issues
and that nedia coverage is well informed. The Conmi ssion also has a
publications programme so that its reports, panphlets, and occasi onal papers
are published and distributed to the extent that resources permt.

268. Recently the comunity education work of the Conmi ssion has focused

i ncreasingly on reducing discrimnatory practices in the workplace by hel pi ng
enpl oyers to conply with their obligations under anti-discrimnmnation

| egislation and thus with Australia's international obligations. Public

i nquiries conducted by the Conmi ssion al so highlight nmajor human rights issues
in Australia.

269. A mmjor pronotional activity for the Conmmission is the presentation of
the annual Human Ri ghts Medal and Awards in Human Ri ghts Wek, established in
1987 to recogni ze Australians who have nmade a significant contribution to
human rights in this country. The Human Ri ghts Awards acknow edge the
pronoti on of public understanding and di scussion of human rights in Australia;
in the comunity and through the media and various branches of the arts.

B. Report witing

270. The follow ng governnent agencies have responsibility for preparing
reports under the mgjor United Nations human rights instrunments:

International instrunent Responsi bl e gover nnent agency
I nternational Covenant on Civil At t or ney- General ' s Depart nent

and Political Rights

I nternati onal Covenant on Depart ment of Foreign Affairs and
Economi ¢, Social and Cul tural Tr ade

Ri ghts

Convention on the Elinination of Departnent of Foreign Affairs and

Al Forns of Racial Discrimnation Tr ade



271.

272.

Convention on the Elimnation of
Al Forms of Discrimnation Against
Wormen

Convention agai nst Torture and
ot her Cruel, Inhurman or Degrading
Treat ment or Puni shnent

Convention on the Rights of the
Child

The Departnent of Foreign Affairs and Trade is responsible for submtting
the reports to the various treaty bodies.
gover nment agenci es consult wi dely with other
gover nnent agenci es.
rel evant

Recently,
non- gover nirent al

In order to produce conprehensive Australian reports, it
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Department of the Prine Mnister
and Cabinet - Ofice of the Status
of Wnen

Att orney- General 's Depart nent

Att orney- General 's Depart nent

In preparing the reports,
Federal, State and Territory

efforts have al so been nade to consult
organi zati ons.

i s necessary to

provide information fromthe nine jurisdictions of which Australia is

conposed.
State |evel.

This is an extrenely resource-intensive activity at the Federa
Consul tation with non-governnent al

preparation of the reports is also desirable but,
ext ensi ve resources.

and
organi zati ons during the
once again, requires

These factors have led to delays in the subm ssion of

some reports to human rights treaty bodies.

273. A range of strategies has been used to overcone these problens. For
exanpl e, in preparing the second report to the Conmttee on the Elimnation of
Di scrim nati on agai nst Wirren (CEDAW, the O fice of the Status of Wnen nmade
provision for financial support to the States and Territories in order to help
themto gather material and present it adequately. At the Commonweal th | eve
the preparation of the report was facilitated by the annual nonitoring of
status of wonen policies and programres through the Wnen's Budget Statenent
and National Agenda | nplenentation Report.

274. Preparation of the reports does provide each jurisdiction with an
opportunity to consider the neasures it has taken to ensure that Australia's
international obligations are inplenented. States and Territories are
encouraged to consult with | ocal non-governmental organizations in the
preparation of their submissions to the final report.

275. Reports prepared under the various conventions are public docunents and
avai l abl e on request. Australia's second report under the Convention on the
Elimnation of Al Fornms of Discrinination against Wnen, conpleted in

June 1992 and entitled "Wwnen in Australia", was given wide publicity and was
presented personally by the Prine Mnister to the Chairperson of CEDAW It is
on sale at Australian Governnent Publishing Service bookshops. The report has
been distributed to non-governnmental organizations, libraries, acadenic
institutions and all Australia' s overseas posts. Future reports under the

ot her conventions will also be distributed in this way. Consideration is also
being given to tabling future reports in Parlianent.
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C. State and Territory anti-discrimnation and equal opportunity agencies

276. Al State and Territory anti-discrimnation and equal opportunity
agenci es have information di ssenination programes to i nformand educate the
conmuni ty about human rights and anti-discrimnation |aw and to pronote human
rights and equal opportunity. These programes include running seninars,
conferences and courses, giVving speeches, presentations and training sessions,
publishing informati on and reports, answering requests for information from
the public, producing guidelines for enployers, the nmedia and other groups and
a wide range of other activities.
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ANNEX

Australian Federal, State and Territory human rights agencies

Feder a

Human Ri ghts and Equal Opportunity Comm ssion
Level 24, American Express Buil ding

388 Ceorge Street

Sydney NSW 2000

GPO Box 5218
Sydney NSW 2001

Australian Capital Territory

ACT Human Rights Ofice
GPO Box 422
Canberra ACT 2601

Northern Territory

Human Ri ghts and Equal Opportunity Comm ssion
Regi onal Ofice

80 Mtchell Street

PO Box 363

West End 4101

Darwi n NT 0800

(Locked Bag No. 4
Darwi n NT 0801)

New Sout h \Wal es

NSW Anti - Di scri m nati on Board
Level 4

Australia Council Building
181 Lawson Street

Redf ern NSW 2016

Queensl and

Anti-Discrimnation Conmm ssion
187 Mel bourne Street

Sout h Brisbane @Qd 4101

Sout h Australia

Equal Opportunity Conmi ssioner

30 Wakefield Street
Adel ai de SA 5000
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Tasmani a

Human Ri ghts and Equal Opportunity Comm ssion
Regi onal Ofice

Suite 4 Ground Fl oor

Cty MII

11-13 Morrison Street

Hobart TAS 7000

Victoria

Equal Opportunity Conmi ssion
4t h Fl oor

356 Collins Street

Mel bourne Vic 3000

Western Australia

Equal Opportunity Conmi ssioner

5 MIIl Street
Perth WA 6000



