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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Inaliaved in Australia on [date deleted under
S.431(2) of the Migration Act 1958 as this inforinatmay identify the applicant] March
2009 and applied to the Department of Immigratind @itizenship for the visa [in] January
2011. The delegate decided to refuse to grantifae[w] June 2011 and notified the
applicant of the decision.

The delegate refused the visa application on teeslbathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] July 20fbr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatirg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwfttRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387 anfippellant S395/2002 v MIMA (2003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hameludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsine for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
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former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The primary application

The Department file reveadmd the applicant confirms that he first arrived\irstralia as a
dependant of his wife’s Student visa valid untitigte in] June 2011.

[In] August 2010 the applicant’s wife advised thepdrtment that the marital relationship
with the applicant had ceased. [In] September 2B6&@pplicant’s dependant Student visa
was cancelled under s.116(1)(a).

The applicant was granted various bridging visds! watil [a date in] February 2011. On
[this date] the applicant was granted a bridgirsg\&.

The applicant states he was born [in] Punjab, Indeaspeaks Punjab, Hindi and some
English. He states he is of Sikh religion and fitve Jatt Sikh ethnic group. He states he is
now separated from his wife. He has family livimg] [Punjab, India.

The applicant claims that his wife’s parents ditl cmnsent to or give permission to them to
marry. He claims that since they have been in Aliathis wife’s parents have threatened his
parents saying they will not allow the applicantite if he returns to India. The applicant
fears they will kill him on his return to protetteir honour. He believes the authorities have
never intervened and will not protect him.

The delegate found no claims or evidence to inditda applicant’s fear of harm was
Convention based. The application was refused.

The Review

Theapplicant appeared before the Tribunal [in] Noven#iH 1 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Punjabi and English languages.

Summary of evidence at the hearing
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The applicant confirmed his name and date of laistfidate deleted: s.431(2)]. The applicant
said he was born [in] Punjab, India. He said he afahe Sikh religion and Jatt Sikh
ethnicity. He said he spoke Punjab, Hindi and s&mglish.

The applicant said he first arrived in Australia] [March 2009 as a dependent of his wife.
He gave evidence that he married his wife in IfjoipMarch 2008. The applicant said his
wife’s religion was the same as his, Sikh, and sihatwas Jatt Sikh by ethnicity. The
applicant said he was now separated from his wife.

The Tribunal asked the applicant when he and His séparated. He replied 2010. The
Tribunal asked him to be more specific with theedathe applicant responded after they
arrived in Australia they were together for two rtie) he went to Adelaide looking for
work, came back in June, then went to Brisbaneldotiget a job and then went to
Canberra. After this there were arguments betwleem and he said they separated [in]
August 2010.

The Tribunal asked the applicant where in Indidivexl after he was married. He replied
Chandigarh. The Tribunal asked the applicant wiak if any was he doing before he came
to Australia. He replied he was not working, hes\ree. The Tribunal asked who supported
him for the year he was in India after his marriagte replied “his family” He said he lived
with them until he was married and then lived vdtbousin after he was married.

The Tribunal asked the applicant when the last timmgpoke to his family was. He replied
‘yesterday’ The Tribunal asked if he told them aithhe hearing today. He said he did. The
Tribunal asked when he last spoke to his formeewHe replied in December 2010 when
his visa was cancelled. The Tribunal asked thdéiGgy if at that time he was illegally in
Australia. He replied he did not know he was #liighere because he received no letter to
that effect.

The Tribunal reminded the applicant of his evidetinz¢ he came as a dependent on his
wife’s Student Visa and asked whether his wifethéa was supporting their visa in any
financial way. The applicant said he was not. @pplicant said an agent said he had to
show money from his wife’s parents’ side. The ajapit told the agent he was not speaking
to his wife’s parents because they married with@utparent’s consent. He said he couldn’t
“get this”. The Tribunal asked the applicant ifwias saying that any information that his
former wife’s father was supporting their visasaficially was false. The applicant replied it
could be that the agent got false documents begawsean do so in India.

The Tribunal asked the applicant what his wifefdidthe year after they were married in
India. He replied she was preparing her Englishdad finishing her graduate studies. She
was not working. The applicant gave evidence hieafather was supporting both of them.

The Tribunal asked what his wife’s family were timg their daughter was doing during the
year after they married. The applicant said dftey married she was in college and he was
with his cousin. The Tribunal asked the appliaghhe was saying they were not together.
The applicant said after their marriage they ‘wexgether living at his cousin’s place’.

The Tribunal asked if, in that year whilst in Indibe applicant’s wife’s family came to visit.
The applicant replied they didn’t know. He saiddmel his wife came to Australia to be safe
from her family. The Tribunal asked if his wifeapplication to study in Australia was a
sham, just so they could get away from her familire applicant replied “no” He said after
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they married they thought they would have a bétterre in Australia. He said they were
fearful of her family, that they may find them akill them.

The Tribunal asked the applicant who made the thiogall him. The applicant replied his
wife’s father and brother. The Tribunal asked whtienthreat was made. The applicant said
before they married they “knew and mostly threadiemen”. He said her father threatened
him in mid-December 2007.

The Tribunal asked the applicant what the circuntsta were when her father threatened
him. The applicant said he loved his wife and wdrtb marry her but her father didn’t want
her to marry of her own will. The applicant sagldpoke to her parents and told them that
they could live together nicely. Her father reglibat if they married he would kill him. The
applicant said they then made a plan, they maameblived together.

The Tribunal asked the applicant if they belongethe same caste. The applicant said he
belonged to the Malhi caste and his wife belongeithé¢ Aulakh caste.

The Tribunal referred to the applicant’s claim ttied threat was an honour killing and asked
why he said this. The applicant replied his wifi@her said he had insulted them by
marrying her without permission.

The Tribunal asked the applicant what if anythiegkhew about honour killing. He replied
anybody or girl who married without permission, i@l them. The Tribunal asked how
often the applicant had seen this happen. Thecapplsaid mostly he’'d seen reports in the
papers.

The Tribunal asked the applicant if he went toghkce and complained about the threat
made by his wife’s father to kill him. He replieges” he called the police. The Tribunal
asked when it was that he called the police. Tpi@ant then said he didn't call the police.
He said he meant to say he knew the police wouttthanything so he didn't call them.

The Tribunal referred to the 2005 US Departmer&tate Country Report on India, and
indicated the Report has not carried any reporisafients of serious threats of honour since
the report of 2005. The applicant responded ®itifformation saying that he had sometimes
read in the newspaper about honour killings. He seared so he left his country.

The Tribunal asked if the applicant told his fatbethe threat. He said he did. The Tribunal
asked what his father suggested he do. He repigefhther said if it is not safe and if you
will be happy go overseas, and so they came toraliest

It was the applicant’s evidence that after he dadvife came to Australia her father and
uncle tried to find them. The Tribunal asked thplecant how he knew this. He replied he
came to know through friends of his wife.

The applicant told the Tribunal that his father lsachplained to the police that they had
threatened to kill him. It was his evidence thatfather complained to the police [in] 2008.

The Tribunal pointed out to the applicant thataswmow 2011 and that he had been separated
from his wife for some time and asked why he thaudmgn father would still be after him.
The applicant replied when his visa was cancelkeébhnd out that his former wife’s father
said if he came back to India they would kill hitde said that threat was made in 2010.
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The applicant said his wife’s father had said waalthe effect, “Even if we stopped you
why did you get married without consent.” The aggoit told the Tribunal that her father
wanted her to marry someone else.

The Tribunal raised with the applicant the posgipdf returning to India and relocating as it
was a big country with many people. The applicaptied he couldn’t settle anywhere else
because of money and he didn’t have many skillse Tribunal asked the applicant what
work he was doing in Australia. He replied he wiesning. The Tribunal asked the
applicant what would stop him doing such a jobndid. He replied he wouldn’t earn as
much money.

The Tribunal asked the applicant how he thoughtiifis's father would find him. He

replied he didn’t know but if her family saw him fmund out where he was he would not be
safe. The applicant said his former wife’s fathas been [vocation deleted: s.431(2)] and
could find him here or there going places.

The Tribunal referred to country information whicldicates that in a hearing by the Indian
Supreme Court in a case which attracted variowsathrto kill the husband and destroy his
family on the ground that a marriage had takenegptadside the bride’s caste, the court
ended the proceedings with a general directiohé@blice across the country to take stern
action against those harassing couples in relaébiamer-caste or inter-religious marriages
(“Honour killing is Act of Barbarism; Supreme Co@@06, outlookindia.com website 8
July.”) and asked the applicant to comment. Thaiegnt replied he didn’t know anything
about that.

The Tribunal reminded the applicant of the defonitof a refugee discussed at the outset of
the hearing and explained that definition agaimekponse the applicant said he couldn’t say
anything about that. The applicant added intetecamrriage shouldn’t be any problem but
the elders still believe that it should not be ¢her

The Tribunal asked the applicant if it was the dase¢ as he was no longer married the threat
would be diminished. In response he said his wifather has said he had insulted them by
marrying her without consent.

The Tribunal asked the applicant if he or his vinésl applied for divorce. He said he hadn’t
and he didn’t know if she had. He said the fiestkknew that she had written to the
Department about their separation was when theg@aohme in December to his home early
in the morning. He said at that time he was 8tilhg to persuade her to stay with him. The
Tribunal asked if that was still the case that las ¥wying to persuade her to stay with him.
He replied it was not and they haven’t spoken.

The Tribunal asked if he had told his family thewé separated. He said he had. The
Tribunal asked if she had told her family, and &iel she had told her family and that she
speaks with her family.

The Tribunal asked the applicant about the threate1by his wife’s family to kill his wife as
well as to kill him. The applicant said initialher father threatened they would kill both of
them but then the argument was more against hith,vig father in law saying why did you
get married to our daughter.
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The Tribunal then put information to the applicantluding for the purposes of s.424AA of
the Act. The Tribunal referred to the interview #pplicant had with the Department of
Immigration and to the information that twice hentvd Immigration and that on neither
occasion did he mention that he had any fear afgbeaught up in an honour killing for
marrying without the consent of the bride’s fath@he Tribunal invited the applicant to
comment. The applicant said that at the time tleptiance people raided his home it was
6am in the morning and they came with a lot ofgliHe was sleeping at the time. He was
woken and taken out of his room. He said he wagone and scared as to why they had
come and asked for his passport and checked las e said his visa was cancelled, and
they asked him why he was staying here as hishadabeen cancelled.

The Tribunal asked the applicant why the seconé timwent to the Department he did not
raise the story of his fear of being killed by fosmer wife’s family. He replied he was still
scared.

The Tribunal continued putting adverse informatsrto why he had told the officer of the
department that he would return home voluntariliytben did not. The Tribunal invited the
applicant to comment. The applicant said he just‘ses, yes, yes to everything” and his
mind was blocked.

The Tribunal suggested to the applicant that he naag taken the opportunity to tell the
police in Australia of his fears in relation to ttlaimed threats of honour killing. In response
the applicant said he was scared and nervous tpdiee.

The Tribunal asked the applicant why, given henataio have been frightened in the year
before he came to Australia, indeed since the tfrftés marriage in March 2008, he had not
lodged a Protection Visa application sooner thaditie He replied he thought he was safe
once he came to Australia.

The Tribunal reminded the applicant he said hiewias also threatened with being killed by
her family, and that when they both arrived theyenmoth under threat, and asked if they
discussed seeking protection. The applicant &g didn’t think like that. The applicant
then reiterated that the threat was more againstlmn his wife. He said the threat was that
they would kill him first.

The Tribunal asked the applicant if having heamieiting of the country reports raised by
the Tribunal he would now go to the police if heuraed home. He replied he could talk to
the police, but as her father, uncle and brothdrtheeatened they would kill him and what

can he do then.

The Tribunal asked the applicant if he mentionelisnapplication for protection that his
wife was also under threat. He replied he didréniton it.

The Tribunal asked the applicant if anyone assisbedwith the preparation of his
application. He replied he downloaded the forn fdled them in with a friend. He said
everything contained was true and correct.

The Tribunal asked the applicant when his wifefsifg first came to know they were
married. The applicant replied he didn’t know whieey found out but he believes it was two
months after they were married in March 2008.
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The Tribunal asked the applicant if his wife’s fanthreatened anyone else apart from
threatening him and his wife. He replied they tkeaad his parents that if he came back they
would kill him, but they didn’t threaten anyoneel3he Tribunal pointed out to the

applicant that in his written application he stdtest they threatened to kill his family. The
applicant said what he meant by this was that tblkelyhis family about the threat directed
towards him.

The Tribunal read from the applicant’s applicatvamere he states, “They threatened me that
they will kill my family in India if I do not leaveheir daughter. Even though we love each
other so much | could not take a chance of getiiggamily killed to fulfil my wishes.” In
response the applicant then said they threatersefémily on the phone.

The applicant gave evidence that his family metwhie’s family face to face and they
threatened his family that if their son comes bidely will kill him, so his family thought if
he came back they may kill him and that's why hetesthis in his application.

The Tribunal asked the applicant if what he wasngayas that his wife’s family didn’t
actually threaten to kill his family but his famillgought if they killed their son they may Kkill
them as well, so he wrote that. The applicantejre

The Tribunal asked the applicant when it was tleaamd his wife started living together. He
replied it was in 2008. The Tribunal asked wheR008. The applicant said “after their
marriage in March. The Tribunal pointed out to dpplicant that in his application in
response to Question 43 he states that his wifarig]” and he “started living together on
arrival in Australia” and asked why he had said.thThe applicant said that they did not start
living together as they were both scared to do so.

The Tribunal compared this evidence to the applisaarlier evidence where he said when
they married they stayed together for a few dayd,that after her family found out they
were married they stayed together and asked tHeappif when he stated in his written
application that they only started living togetireAustralia it was true or not true. He
replied they started living together in India affieeir marriage.

The Tribunal asked the applicant if it was the dase for eight months or so after their
marriage in India they were living together in Ctiggarh. The applicant said “yes”.

The Tribunal asked why in those eight months theyew'’t found and killed as threatened.
In response the applicant said her family didndwrwhere they were staying. If they found
out they could be found and killed so they camAustralia. He said their life in India was
not safe.

The Tribunal referred to the applicant’s writterpigation where he states that honour
killings are on the rise and asked him why he said The applicant replied he had read it in
the newspaper and heard it.

The applicant said to the Tribunal that he wisteedave a better future and for this reason
hoped to stay in Australia. He said in India higife was finished.

Country Information

US Department of State2010 Country Reports on Human Rights Practices (8 April 2011):
\\NTSSYD\REFER\Research\2011\USDOS\HRP\154480.bponts as follows:



So-called honour killings continued to be a prohlespecially in Punjab and
Haryana, where as many as 10 per cent of all gglwere honour killings. Although
statistics for honour killings are difficult to vBr, on October 10The Guardian
reported police officially recorded 19 honour killis in the northern part of the
country between April 19 and June 30. Accordintheosame report, one recent
study estimated more than 1,000 honour killingsyyear, most of them occurring
in the northern states of Haryana, Punjab, and Bitadesh. The most common
justification for the killings offered by those arsed or by their relatives was that the
victim married against their family's wishes. Dyrithe year a survey conducted by
the NCW along with the NGO Shakti Vahini revealedttin 88.9 per cent of the
cases, the perpetrators of the honour killing wieeegirl's family members. In 2009
the MHA issued an advisory to all state governmants union territories to review
their policies and tackle the problem of such kdk.

On May 13, relatives of newlywed bride Gurleen Kkilled Kaur and her mother-in-
law and injured the groom, reportedly because thuple had married against the
wishes of the bride's family. Police had registeraskes against eight persons at year's
end. The incident happened despite the couple heidgr the protection of the

Punjab and Haryana High Court after their marriage.

On June 22, two male cousins killed their sistergriarrying outside of their caste in
New Delhi.

On July 15, Aisha Saini's father and uncle beati%aid Yogesh Kumar, both 19
years old, with rods and electrocuted them to dalitigedly because they
disapproved of the teenagers' relationship. At'geard police had arrested the girl's
father and uncle, but three other accused remainiedge.

On March 30, five men were sentenced to death aadailed for life for the 2007
murder of a young couple, Manoj Banwala and Batitip married outside the wishes
of village elders in Haryana.

FINDINGS AND REASONS

The applicant travelled to Australia on a validimdpassport and claims to be a national of
India. The Tribunal accepts that the applicantistional of India and has assessed his
claims against India as his country of nationality.

The applicant claims to fear his former wife’s fanwill kill him if he returns to India to
protect their honour as they did not give conseithé marriage between the applicant and
their daughter the applicant’s former wife. He bedis the authorities will not protect him.

The mere fact that a person claims fear of pergaciér a particular reason does not
establish the genuineness of the claim or that“ivell founded” or that it is for the reason
claimed. The Tribunal is not required to acceptritically the assertions made by the
applicant MIEA v Guo &Anor (1997) 191 CLR at 596) and it remains for the &gyt to
satisfy the Tribunal that the statutory elemenésraade out.

In the Tribunal’s view the applicant understood pineceedings and acknowledged he had no
difficulties with the interpreter. However, the Bunal whilst allowing for a reasonable

margin of appreciation to flaws in his testimonyds the applicant has exaggerated and
embellished his claims and that there are serimemnisistencies in his evidence. For the
reasons that follow the Tribunal finds the applitarvidence in relation to his claims for
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protection cannot be regarded as reliable or tnlithfhe Tribunal finds that he is not a
credible witness.

Having said that, the Tribunal does accept thaafiicant is a [age deleted: s.431(2)] year
old male, born [date deleted: s.431(2)] [in] Pupnjablia. The Tribunal accepts the applicant's
information that he speaks Punjab, Hindi and somgligh. The Tribunal accepts he is of
Sikh religion and is of the Jatt Sikh ethnic grotipe Tribunal accepts the applicant wife’s is
also of the Sikh religion and of Jatt Sikh ethnyicithe Tribunal accepts the applicant and his
wife belong to different castes. The Tribunal a¢sée first arrived in Australia as a
dependant of his wife on her Student visa which vedisl until [a date in] June 2011. The
Tribunal accepts the applicant married in Indidiawrch 2008, came with his wife to
Australia and that he and his wife have since s#pdr

There were a number of serious conflicts and inisterscies in the applicant’s evidence.

The Tribunal having given the applicant a secoruanation of s.424AA of thAct,

including the purposes and consequences of adwdosmation, put information to the
applicant given by him at interview with the depaent on two occasions, which is in

conflict with the claims he makes at the hearind imwvited him to comment. That

information was that twice he was interviewed bynligration and on neither occasion did he
mention that he had any fear of threats or of beagght up in an honour killing for

marrying his former wife without the consent of lfeher or family.

The applicant commented that on both occasionsdseseared and nervous. He said on the
first occasion the compliance people raided hisénatt am; he said they came “with a lot
of police” He said he was woken and taken outi®ftlom. He said he was nervous and
scared as to why they had come. When asked s@lsifiechy the second time he went to the
department he did not raise his fear of being dibdg his former wife’s family. He
commented that he was still scared.

The Tribunal put to the applicant the adverse miaiion that when asked about returning
home to India he had told the officer of the deparit that he would return home

voluntarily. The Tribunal invited the applicant¢comment on this. The applicant commented
that he just said “yes, yes, yes to everything” bisdnind was blocked.

The Tribunal finds it significant that the applitavhen interviewed about his illegal
immigration status and given an opportunity to dgscany reasons why he could not return
to India did not at that time indicate that he heeligar of returning to India. Whilst the
Tribunal accepts the applicant may have been swéned compliance officers first came to
his home, it does not accept as plausible thaapipdicant would not have raised his serious
claims with the department at the very least orstmnd occasion if they were genuinely
held. The Tribunal notes that on the contraryapglicant stated there was no reason why he
could not return. For this reason the Tribunal itide applicant is not a reliable or truthful
witness and is therefore unable to rely on hisewig to find that his claims in regard to his
need for protection are genuine.

The applicant’s fears are based on threats ofiatal by his former wife’s father and
brother because of his and his former wife’s fa&ltor obtain their consent or permission to
marry. The applicant gave a variety of reason® aghty his former father in law wished to
kill him. He variously claimed his former wife’stfeer said it was because he had insulted
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her family by marrying her without permission. Taggplicant gave evidence his former
wife’s father wanted her to marry someone elsealde said it was to be an honour killing.

The Tribunal accepts country information that intaste and inter religious relationships
may not be acceptable in India and may lead tewie and even to honor Killings. Relying
upon country information the Tribunal notes tha thmily of a girl of a higher caste may be
unhappy about a marriage or relationship betweein taughter and a man of a lower caste.
The Tribunal accepts that if this were the casé saimily may threaten a person assisting
such relationship. However, on the basis of thermftion before it the Tribunal does not
accept that the applicant in this application waedtened in this way as claimed.

The Tribunal asked the applicant what if anythiegkhew about honour killing. He replied
"anybody or girl who married without permissioneyrkill them". The applicant said he'd
seen reports of this in the papers. The Tribuntdsino reference to caste or religion was
made by the applicant in his understanding of hokdlings. The Tribunal finds his

evidence to be vague and lacking in detail. Orbtms of the evidence before it the Tribunal
finds no reliable evidence that the applicant igeged for an honour killing on the basis of
caste or religion or indeed because he may haveedavithout his former wife’s family
giving permission.

The applicant gave evidence in relation to thedtwrée claims were made by his wife’s
father and brother. When asked when the threaitltbitkh was made the applicant’s response
was that his former wife’s “father threatened himmid-December 2007”. The Tribunal
notes this date is chronologically before the adteis marriage in March 2008.

When asked what the circumstances were when Harfttreatened him the applicant said
he spoke to her parents and told them that theylddove together nicely” and then her
“father replied that if they married he would Kilim”. The applicant also claims his former
wife’s family threatened to kill his wife as wel o kill him although he was the primary
target. He gave evidence that they said they wkillldim first. The applicant said initially
her father threatened they would kill both of thieat then the argument was more against
him. In this regard the Tribunal notes the applicaavidence that his former wife is in
contact with her family and reconciled to them. tBa basis of the evidence before the
Tribunal it does not accept that the applicant'fews or was ever under threat of harm from
her family.

The applicant claims that since being in Austrhl@aformer wife’s parents have threatened
him through his parents by stating that they wal allow him to live if he returns to India.
The applicant also claims that when his visa waseléed he found out that his former wife's
father said if he came back to India “they” woulll lkim; he claims they are keeping an eye
on his house. He claims that threat was made 10.28e claimed variously that his own
family were threatened then claimed the threahéot was to kill him. The applicant claims
that after he and his wife came to Australia hdrdaand uncle tried to find them. When
asked how he knew this he replied he came to khoough friends of his wife.

The Tribunal has carefully considered all theser@aThe Tribunal finds each of the
integers that make up his claims is an assertidgimont any specific information. His claims
are vague, lack detail and frequently appear teebponses to Tribunal questions made up
along the way. His claims contain concerning incgiescies. For example when asked if his
wife’s family threatened anyone else apart fronedlitening him and his wife he said they
threatened his parents that if he came back theydakall him, but they didn’t threaten
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anyone else. When the Tribunal pointed out thatwias inconsistent with his written
application where he states that they threaten&dl tois family, the applicant said what he
meant by this was that they told his family abdnet threat directed towards him. He added
shortly afterwards that they threatened his farylyphone.

The Tribunal finds the applicant’s evidence is @aagted and embellished. The Tribunal
finds no reliable evidence that the applicant hes threats made against him as claimed. The
Tribunal has found the applicant is not a reliadi¢ruthful witness and is therefore unable to
rely on the applicant’s evidence to find that Haras are genuine. The Tribunal finds his
evidence of threats against him to be fabricatedi®own purposes.

At the hearing the applicant told the Tribunal thatand his wife lived together for some
eight months after their wedding whilst still irdia. The Tribunal finds it implausible that
the applicant and his wife would remain in Indigdther at the home of the applicant’s
cousin for some eight months after they marriedfandome six months after the time the
applicant claims his wife’s family found out abdlie marriage if they were genuinely in fear
for their lives.

Furthermore the Tribunal finds the applicant’s exition that no harm came to them at that
time because his wife’s family did not know wheneyt were to be highly improbable given
his wife was at college completing her English laange studies and other study during this
time.

The Tribunal has taken into account other evidaridke applicant that he and his wife did
not live together until they arrived in Australiadause of fear of harm from her family. This
claim is clearly set out in the application for f@ction. On the basis of the inconsistent
evidence given to the Tribunal in this regard, Thibunal does not accept the truth of this
claim. The Tribunal has found the applicant isaogliable or truthful witness and is
therefore unable to rely on the applicant’s evidetacfind that his claims are genuine.

The applicant gave seriously conflicting evidenbewt whether or not he complained to
police about threats he claims he received. At Wifsen asked if he had been to the police he
replied clearly "yes" he “called the police”. Im=stently when asked when it was that he
called the police the applicant said he didn't tedl police. He explained the inconsistency
by stating that he meant to say he knew the palm@ldn't do anything so he didn't call

them. The Tribunal does not accept the applicafdanation and for this reason finds the
applicant is not a truthful or reliable witness eTdpplicant later gave vague evidence that his
father complained to police. The Tribunal findstte@dence unconvincing and of recent
invention.

The Tribunal finds the evidence of threats to beesmely vague and lacking in detail and
exaggerated for the applicant’s own purposes. Timifal finds no reliable evidence that
the applicant and his former wife have been threatdy her family as claimed or that the
applicant is at risk of harm from his former wiféamily as claimed and that they are not
seeking to harm him or indeed his family. The Tnalfinds that the applicant would not
face a real chance of persecution from them ifetierns to India now or in the reasonably
foreseeable future.

The Tribunal notes the applicant arrived in Ausérfih] March 2009 but delayed in lodging
any application for Protection until [a date inhdary 2011. The Tribunal acknowledges that
at times there are valid reasons for delay in ngakim application for a Protection visa. In
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this case the Tribunal has considered the varigpkaeations for delay given by the
applicant. In particular the Tribunal notes thelamamt's evidence that he did not apply
earlier because he thought he was safe in Austkéfireen asked if he and his wife discussed
applying for protection when they first arrived givhis evidence that they were both under
threat the applicant replied vaguely that “theyndidhink like that” The Tribunal does not
accept the applicant's explanations for delay. Tiileunal finds there is no plausible
evidence to indicate any circumstances which wbake prevented the applicant from
seeking protection in Australia immediately or s@dter his arrival in Australia if his claims
were genuine.

The Tribunal finds the applicant's delay in subimifta Protection visa application raises
serious concerns about the immediacy, gravity aedilgility of his claims to fear
persecution in India immediately before his deparin April 2010.

Having considered the applicants claims singulang cumulatively the Tribunal finds that
the applicant does not have a well-founded fegreo$ecution from the family of his former
wife for any Convention reason and would not facead chance of serious harm in India
should he return there now or in the reasonablgsieeable future.

CONCLUSIONS

The Tribunal is nosatisfied that the applicant is a person to whorst/dlia has protection
obligations under the Refugees Convention. Theeefoe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



