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Résumé

Le 30 mai 2011, le Rapporteur spécial sur les sirdiés peuples autochtones,
M. James Anaya, a remis au Gouvernement costarrieieapport reproduit en annexe sur
la situation des peuples autochtones touchés parojet hydroélectrique El Diquis. Le
2 juin 2011, ce rapport a été rendu public et d#ftauprés des peuples autochtones et
autres parties intéressées au Costa Rica.

Le projet hydroélectrique EI Diquis, congcu par $fituto Costarricense de
Electricidad (ICE), entreprise nationale d'éledtéca pour but de construire un barrage
hydroélectrique et d’autres installations sur le Brande de Térraba, dans le sud-ouest du
pays, pour la producuon d’électricité a grandeefleh Plusieurs territoires autochtones
reconnus par I'Etat se trouvent dans la zone cogegpar le projet.

* Le résumé du présent rapport est distribué danesdes langues officielles. Le rapport proprement
dit, qui est joint en annexe au résumé, est digérdn anglais et en espagnol seulement.
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La situation des communautés touchées par le padieit I'objet d’'un échange de
correspondance entre le Gouvernement costa-rictete eRapporteur spécial, qui a
commencé par I'envoi d'une lettre en date du 23ndwe 2010, dans laquelle le
Rapporteur spécial transmettait divers griefs caviit recus concernant cette situation. Le
27 janvier 2011, le Gouvernement costa-ricien aogévau Rapporteur spécial une lettre
dans laquelle il faisait savoir qu'il était dispaséecevoir une visite du Rapporteur spécial
dans le pays afin de lui permettre de mieux évdaeituation en vue de I'élaboration de
recommandations. La visite au Costa Rica a eullieR4 au 27 avril 2011.

Comme suite a sa visite au Costa Rica, le Rappostetcial a formulé un ensemble
d’'observations et de recommandations sur les mesuiedevraient selon lui étre prises si
I'Etat entend maintenir le projet hydroélectriq@omme il est spécifié dans le rapport,
pour le Rapporteur spécial, certaines de ses recowmhations étaient valables dés le
moment ou ce document a été communiqué aux awgarista-riciennes et aux autres
parties intéressées, en mai et juin 2011, et lese @n ceuvre devrait commencer a breve
échéance.
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. Introduction

1. In this note, the Special Rapporteur on thetsighf indigenous peoples, James
Anaya, submits a series of observations and recomati®ns on the situation of the
indigenous people affected by the El Diquis hydroklc project in Costa Rica. The aim of
the project, which is being promoted by the Stateed electric utility Instituto
Costarricense de Electricidad (ICE), is to condtautiydroelectric dam and plant on the
Rio Grande de Térraba in the south-east of thetopdar the purposes of large-scale
electricity generation. ICE is promoting this prmdjeas part of its plans to increase
electricity production. The project was declaredéoof public interest in 2008.

2. A number of indigenous territories recognizedthg State are located in the area
affected by the project. Under the current propdale reservoir and part of the dam will
cover 818.24 hectares of the Térraba indigenouisasr, which accounts for around 10 per
cent of the territory of the indigenous Teribe peohe reservoir will also flood 97
hectares of the China Kicha indigenous territonjttef Cabecar people. Furthermore, the
Rey Curré and Boruca indigenous territories, whielong to the Brunca people and are
located downstream of the dam, could be affectedhanges or alterations in the river's
course. Housing thousands of workers for severatsyduring the construction of the dam
would also have a social impact on the indigenausmunities living in the area. ICE
includes in the area which would be indirectly efésl by the project the Cabagra and
Salitre indigenous territories of the Bribri peqgpthe Ujarras territory of the Cabecar
people, and the Coto Brus territory of the Ngobepie which are located upstream of the
dam, given that the reservoir would be createdraadhtained in part with water flowing
from these territories.

3. ICE stresses that although land that lies wittie Térraba and China Kicha
territories will be flooded, there will be no netdresettle any indigenous people as these
areas are not inhabited. Although the scope ofSpecial Rapporteur's mandate only
covers the impact of the El Diquis project on imgligus peoples, it is important to note that
according to the information provided by the Cditean Government, the project would
displace, either completely or partially, 10 nodigenous communities.

4. On 23 November 2010, the Special Rapporteursstaiter to the Government about

the impact of the El Diquis hydroelectric project e indigenous peoples living in the

area. In the letter, the Special Rapporteur askaddet with representatives of the Costa
Rican Government to discuss the status of the grajering his next trip to Geneva. The

request was granted by the Government and the mgeteibk place on 29 November 2010.

After this meeting, the Government sent a letteth® Special Rapporteur saying it was
“well disposed” to receiving a visit from him in €@ Rica. The dates for this visit were

arranged in subsequent correspondence.

5. The Special Rapporteur’s visit took place frofrt@ 27 April 2011. During the visit,
he met with various Government representativesain JBsé, including representatives of
ICE, the State-owned utility responsible for thelhdjuis project; the Vice-President of the
Republic, Mr. Alfio Piva; members of the Nationabi@mission on Indigenous Affairs
(CONAI); the Deputy Minister for Foreign Affairs, MCarlos Roverssi; and deputies from
the Legislative Assembly. Also in San José, he wigt representatives of indigenous

1 Executive Decree No. 34312-MP-MINAE, which deeththat the studies and work on the El Diquis
hydroelectric project and transmission infrastroetio be carried out by ICE were of national benefit
and public interest (February 2008).
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peoples and organizations, the United Nations cgueam, embassies and international
bodies with offices in Costa Rica.

6. The Special Rapporteur went to the Térraba enbgs territory, where he met with
representatives from this and other indigenoustéeies and was also able to visit the
prospective site of the El Diquis dam. The SpeR@bporteur also visited the ICE offices
in Buenos Aires and held meetings with the keyctdfs and technicians responsible for
implementing the project.

7. The Special Rapporteur would like to expresghagitude to everybody who helped
prepare the visit, especially the representatifebe Ministry of Foreign Affairs for their
indispensable assistance in organizing the meetiitis Government representatives, and
the representatives of the Teribe and other indigenpeoples for all their help in
organizing the meetings with the indigenous peoatesorganizations.

[I. Observations and recommendations

8. On the basis of his visit to Costa Rica anditiiermation received on the status of
the El Diquis hydroelectric project, the Specialpparteur would like to make the
following observations, setting out the criterisjedsand his recommendations. The Special
Rapporteur bases his observations and recommendatio the relevant international
instruments, in particular the United Nations Deafian on the Rights of Indigenous
Peoples, adopted by the General Assembly in 20€Y the support of Costa Rica, and the
International Labour Organization (ILO) Indigenocaisd Tribal Peoples Convention (No.
169), ratified by Costa Rica in 1993.

9. The Special Rapporteur believes that some aflsismmendations are of immediate
relevance and that they should be acted upon ingbefuture if the Government intends to
press ahead with the El Diquis hydroelectric priojeshould be noted that several of these
observations and recommendations were transmitaty ¢o ICE and various Government
representatives during the Special Rapporteuristeighe country.

A. The need for adequate consultation

10. The Special Rapporteur takes note of the comcexpressed by indigenous
representatives and non-governmental organizatiegarding the El Diquis project, and
the various complaints lodged against the projethé Costa Rican courts and elsewhere at
both the national and the international level. &ntigular, concern has been expressed about
the possible environmental, social and culturaldotpof the project, and there have been
allegations of a lack of adequate consultation withindigenous communities affected by
it. The Government has stressed that the projesttliisn the study phase, has not yet been
approved in accordance with the procedure estaulidly law, and will not be approved
before consultations have been held with the imbgs peoples affected.

11. It is important to note that all parties agogethe need to undertake consultations
with the indigenous peoples of the territories etie by the project before it is approved,
and that the consultation process should be cemsiswith international standards.
Furthermore, in his meetings with representatiieth® indigenous communities affected,
the Special Rapporteur noted that, with few exogsti there was a willingness to enter into
a dialogue with the authorities about the projext B seek ways to protect their rights and
share in the profits of the project.

12. The Special Rapporteur believes that the Geowemt should have launched the
consultation process before carrying out techrnstadlies, which would have allowed the
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indigenous communities affected to participatehia initial decision-making process. The
design of the project is now at an advanced stag@ever, and the Government has taken
various decisions which commit it to researchingl ateveloping the project, without
adequate consultation beforehand. It is clear éoShecial Rapporteur that, although the
hydroelectric project has not yet received finaprapal, the ability of the indigenous
peoples to exercise their right to self-determoratand establish their own priorities for
development has been infringed.

13. Nevertheless, the Special Rapporteur consttiatsit would be possible to remedy
the lack of indigenous participation in the devetmmt of the project if a proper
consultation process were launched now that metriational standards and addressed the
particular challenges posed in this case. The 8pRBepporteur proposes criteria to further
a consultation process of this kind below.

1. The aim of consultation: free, prior and infomed consent

14.  According to the applicable international instents, consultation with indigenous
peoples who may be affected by the El Diquis hyléaidc project should be undertaken
with the goal of obtaining their free, prior anddrmed consert.Such consent, which
should be obtained before the project is approvedolves the indigenous peoples’
acceptance of the impact that the project will havethem, and must be on fair and
equitable terms. The consequences of the projetita@nTeribe people’s case, under the
current proposals, are that 10 per cent of thefitéey would be affected or flooded, and
thousands of construction workers would be locéttede. For the other indigenous peoples
affected, the impact would be less but still sigifit. As part of the consultation process,
the parties should be open to seeking alternafivdbe design of the project, so that its
eventual impact will be different from that curdgr¢énvisaged.

15. Free and informed consent to the impact optiogect should be sought prior to any
Government decision to allow construction work &mim, and should be explicitly framed
in an agreement or agreements which contain conenitsrby the Government or ICE. The
agreements must take into account all the rigliectedd by the project in relation to each of
the indigenous peoples affected, including thajhts to land and natural resources, any
rights that could underpin claims for compensatiamy mitigation measures and sharing
the project’s profits.

16.  With the aim of reaching consent and agreentie@tconsultation process consists of
an intercultural dialogue held in good faith to i@se consensus and mutual

accommodation of the parties’ legitimate interestisthe start of the process, neither the
Government nor ICE should take it for granted thatproject will go ahead, given that the

final decision on whether or not the project shdagdundertaken is subject to the outcome
of the consultations, irrespective of other consitlens of social and national interest.

Likewise, all parties to the consultations, inchglthe indigenous parties, must act in good
faith and recognize all parties’ legitimate intesem the hydroelectric project, and try to

reach consensual decisions.

See the United Nations Declaration on the Rightadifjenous Peoples, articles 19 and 32, and the
International Labour Organization (ILO) Conventiancerning Indigenous and Tribal Peoples in
Independent Countries (No. 169), article 6. Forraalysis of the duty of States to consult indigenous
peoples on decisions likely to affect them, seadpert of the Special Rapporteur on the situation o
human rights and fundamental freedoms of indigepaaple to the Human Rights Council at its
twelfth session (A/HRC/12/34).
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Measures to establish a climate of trust

17.  In order to launch and move forward with a stdtation process and to reach

consensual long-term decisions, a climate of tnes#tds to be established between the
parties, as well as within the process itself. @itlee project’s history and various factors

related to the disadvantaged situation of the iwlgis peoples concerned, a number of
concrete measures need to be taken in order to thisl trust.

18.  Firstly, ICE should acknowledge and addresscitiecerns expressed by various
representatives of the indigenous peoples and @af@ons concerned regarding the terms
on which the hydroelectric project has been proohated the preparatory studies carried
out. There have been complaints from representatiok the Teribe people about
construction work carried out by ICE, as well as firesence of heavy machinery for
geological and other research within the Térralatdey. It is alleged that ICE did not
conduct adequate consultations before moving omtaoaba territory, where it has been
present since 2006. However, ICE and the Governmmamttain that it was not necessary
to carry out the consultations stipulated in inédional instruments because ICE was only
there to carry out research prior to starting ttagqet. ICE also maintains that it did consult
with the inhabitants of the Térraba territory, thatdisseminated information on the
hydroelectric project and that it sought permisstonset up research facilities in the
territory.

19. The Special Rapporteur has observed that tiganous peoples and organizations
concerned generally believe that whatever consuitatiCE carried out in the past were
inadequate. Furthermore, the Special Rapporteuesthe view that, in accordance with
international standards, ICE should have conductetultations on the research facilities
and activities before starting work in the Térrateritory, independently of any
consultations carried out before the project islemgnted. He also believes that ICE could
have shown more consideration towards the indigepawples with regard to the project,
as acknowledged by the ICE leadership in convenmsativith him.

20. The withdrawal of ICE from its facilities angarations in the Térraba territory,
which was announced during the Special Rapportetisi, is a positive step towards
overcoming the obvious mistrust caused by theisgmee. The Special Rapporteur believes
it would also be advisable for ICE to agree notdoommence operations in indigenous
territories without carrying out adequate consigta beforehand and to acknowledge the
shortcomings in its behaviour towards the indigenpeoples.

21. Also to help build a climate of trust, the Spe®apporteur considers it would be
advisable for ICE to release the feasibility stediarried out before the current stage of
research began. Several organizations have requdstee studies, yet to date ICE has
refused to release them, arguing that they arenipéete or that the information in them
could be misinterpreted.

22. The Special Rapporteur understands that theerufeasibility and impact studies
complement existing ones, and notes that ICE irg¢adlisseminate information from the
studies at future consultations on the projecisass duty. However, the failure to release
the completed feasibility studies has resultedriong criticism and mistrust of the position
of ICE and the Government as regards the projeloe $pecial Rapporteur believes it
would be advisable for ICE to seek a way of makhese completed studies available, as a
sign of its readiness to engage in a transparersutation process in which the indigenous
parties have access to comprehensive information.

23.  Another issue is that most of the indigenoustteies affected by the project are
occupied by non-indigenous persons. It is estim#tatat least 80 per cent of the Térraba
territory is occupied by non-indigenous personsbuilding the reservoir, the El Diquis
project could mean the loss of 10 per cent of theraba territory. It is therefore
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understandable that the Teribe people see thegbragea threat and fear that instead of
recovering more of their territory, they may lose® more of it.

24. As explained in paragraphs 42-44 below, thesgsson of large tracts of
indigenous territories by non-indigenous personanisunderlying problem in Costa Rica
and should be addressed by the Government as arneditpriority. In the case of the
indigenous peoples affected by the El Diquis pitpjie Special Rapporteur believes that
efforts should be made to establish a mechanisrafat recovery, which could help create
the conditions for consensus on the project.

3. Participation and representation in the consubition process

25.  The applicable international instruments stfmithat consultations with indigenous

peoples should be adapted to their own representptbcedures and forms of organization
in relation to decision-makingyTherefore it is not for the Costa Rican Governnamnany

of its agencies to define how the indigenous peopdebe consulted about the El Diquis

project choose their representatives. The indigenmoples themselves must decide who
will represent them. The consultations should tleee be carried out by means of

representation mechanisms determined by the Teelople themselves and by the other
peoples affected by the project, in accordance thighr own customs and traditions.

26. The Special Rapporteur has observed that thewgrently no clear definition of the
mechanisms or institutions which could legitimatedpresent the Teribe people during
consultations with the Government on a projectciffig their collective rights. Clearly the
same is true of the other indigenous peoples affieloy the El Diquis hydroelectric project.
Each of the indigenous territories within the aaffacted by the project has an Association
for Integrated Development (ADI), an institutiontasished and regulated by the
Indigenous Act (Executive Decree No. 8487 of 197A8hich has representative and
managerial functions. However, according to sevemilrces, the ADIs in Costa Rica’s
various indigenous communities are viewed as Stgémcies and not as institutions which
truly represent indigenous people. It has beemgediehat the ADIs were imposed on the
communities and that they have weakened the toaditisystems of representation. In both
the Teribe territory and the other territories cenmed, there are various organizations
which represent the interests of the territorieséme way and offer alternatives to the
ADIs.

27. For an adequate consultation process on theélgttric project to be carried out,
the indigenous peoples concerned need to take dtepdefine representation and
participation procedures in relation to the processr this to happen, they need to
demonstrate the same sense of solidarity and catiperthat the Special Rapporteur
witnessed among the various indigenous organizatidren he visited Térraba.

28. While the Government should not attempt touifice the way in which the
indigenous peoples are represented, it should Hmgvio provide them with logistical

support in determining the representation procegjuite they so wish. The Special
Rapporteur calls on the Government to be patiedt tanallow the indigenous peoples
affected by the project to take the time they rfeedhis purpose.

See United Nations Declaration on the Rights ofgadous Peoples, art. 10; ILO Convention No.
169, art. 6; and Inter-American Court of Human RigBtse of the Saramaka People v. Suriname
Interpretation of the judgement on preliminary akijens, merits, reparations, and costs, Judgement
of 12 August 2008, Series C, No. 185, paras. 11afiglying the Inter-American Convention on
Human Rights).
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29.  As part of this process, and in order to createvourable climate for a dialogue in

good faith between the parties, the Governmentmneid to show a willingness to address
the deep concerns of the indigenous peoples regattle representativeness of the ADIs
(see paragraphs 46—48 below).

4. Defining “consultations on consultations”

30. The Special Rapporteur notes with satisfadtiat ICE has recognized the need to
consult with the indigenous peoples affected bypifugect on the details of the consultation
procedure itself. As the Special Rapporteur meeptiopreviously, the need to carry out
“consultations on consultations” not only arisesnfrthe State’s obligation to consult with

indigenous peoples about legislative or administeatiecisions which may affect them

directly, but is also a key element in achievinglianate of confidence and mutual respect
for the consultations”, which should ensure thde“consultation procedure itself is the
product of consensu$”.

31. ICE and other competent State institutions hmuteforward an analysis of what the

specific elements of a consultation procedure cdnddd The Special Rapporteur believes
that the work carried out on this subject has begortant in raising awareness, prompting
talks between ICE and other State actors on therierito be considered when establishing
the procedure, and encouraging ideas on possibiesfof consultation in the future.

32. However, the Special Rapporteur warns thabatih it may be useful to draw up
proposals for consultation procedures beforeharmhgsals made by one party or the other
which are detrimental to a true consensus-builgirggess should not be put forward. The
consultations on consultations should involve areromnd comprehensive dialogue
between the parties on the various aspects ofdhsuidtation procedure to be established,
such as defining the different steps in the coasiohs, the corresponding time limits and
the specific forms of participation. Positions sldonot be taken on these aspects prior to
the dialogue.

33.  Furthermore, the State should not rush int@mgue with the indigenous parties on

the consultation procedure. Once again, the Stetiersaneed to be patient so that the
indigenous parties can define their own represimtgirocedures and are able to prepare
themselves properly for the dialogue.

5. Mitigating the power imbalance

34.  There is no doubt that there is a power imlzadretween the parties to the current
dialogue on the EIl Diquis project (the indigenoe®gles concerned and the State/ICE).
Generally, the indigenous peoples have been viatihaiscrimination and marginalization,
which has prevented them from entering into diadogith representatives of the State and
with other actors who want to exploit the natuedaurces in their territories. In this case
there is a clear imbalance between the partiesring of their access to information on the
project and their technical capacity to evaluateitiiormation and to prepare and respond
to proposals in negotiations on complex subjects.

35. Measures need to be taken to mitigate thisepomwbalance. Otherwise, any
consensus or agreement reached in the consultatiiihdack legitimacy and will be
unsustainable. ICE must first ensure that the mdligis peoples have access to full and
clear information on the project and its possiblpact at every stage of the process.

36. It is also important to ensure that the requkrowledge and technical capacity is
available to the indigenous peoples. The indigermmamples should therefore have their

4 A/HRC/12/34, para. 51.
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own expert advisers in relevant areas such as eagmy, law, finance, the environment,
development and business. The State should findrese advisers on terms that allows
them to work exclusively for the indigenous partiesl outside the control of ICE or any
other party’

Proposal: a team of independent experts to fditate the process

37. The Special Rapporteur believes that it wonldny case be extremely difficult to
overcome the power imbalance between the partiés¢cguarantee lasting results without
some sort of facilitation by one or more exterrtakeholders. A facilitating team that fits
the specified terms of reference and has the nagetechnical ability could ensure a well-
balanced process and inspire confidence in it. Sjnecial Rapporteur also believes that the
inclusion of external stakeholders could help &aissues of representation, define the
procedure and produce ideas that might lead toectsns.

38. The Special Rapporteur thus proposes the ajppem, if all parties agree, of a team
of independent and reliable experts to facilitéte tonsultation process, and suggests that
the team should be set up under the auspices tfrttied Nations system. The team should
be multidisciplinary, with expertise in the areak iotercultural dialogue, indigenous
peoples and their rights, the technical aspecth@fhydroelectric project, environmental
and social impact studies, mitigation measures, theddrafting of agreements on a fair
distribution of profits.

39. The team would be involved in every stage effilocess, including the first stage,
in which consultation procedures would be agreeshupurthermore, the team would be
available to help the indigenous peoples to orgardand prepare themselves for the
consultation process. Thus, the team would be mate than a passive observer.

40.  Should the parties agree to this proposalStiecial Rapporteur would be willing to
promote it within the United Nations system anch&dp establish a team of experts and
define the terms of reference. The terms of refaremould have to be acceptable to the
parties.

Substantive issues beyond the hydroelectric pject

41. The El Diquis hydroelectric project raises imiant issues for the indigenous

peoples of Costa Rica that go beyond the projselfitThese issues include the recovery of
lands and the need for legislative reforms thatresklindigenous demands for autonomy
and representation. Decisive steps towards setttiage issues should complement efforts
to design and implement a consultation processishatitable for the specific case of the
El Diquis project.

Recovery of lands

42. The State has granted legal protection to thatcy’s indigenous territories since
1956 and delimited them by means of various decfedswever, these territories are
mostly inhabited by non-indigenous people. Somthese people hold title deeds in good

See article 39 of the United Nations Declaratiarttee Rights of Indigenous Peoples, which states
that “indigenous peoples have the right to havessto financial and technical assistance from
States and through international cooperation,Herenjoyment of the rights contained in this
Declaration”, which include the right to consultati(arts. 19 and 32, among others).

5 See Executive Decree No. 34, declaring and défignitones as indigenous reservations (1956).
" See, for example, executive decrees Nos. 13582193571 (1982) and 16570 (1985).
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faith, with the corresponding rights to compensatioder the Indigenous Act of 197But
according to information received by the Speciapfptateur, most of them do not have
legal deeds and acquired land in indigenous teiegdy settling there or through irregular
transfers, sometimes with the tacit consent ofGl@ernment. Under the Indigenous Act,
the land in indigenous territories is inalienale amprescriptiblé. However, the inflow of
non-indigenous persons to indigenous territories dféected the territories’ demographics
and landholding patterns, with large farms beingldished by non-indigenous persons, as
in the Térraba territory.

43. It is alleged that, in the vast majority of @ssno procedures have been followed to
compensate those who occupy indigenous territamigeod faith, nor have there been any
efforts to recover land held by non-indigenous pessthrough settlements or irregular

transfers. Although the Agrarian Development Instit the Government agency

responsible under domestic legislation for comptmganon-indigenous persons who hold

titte deeds in good faith, has bought some landeunmocedures to recover indigenous
lands, the Special Rapporteur was informed thatetipgocedures are slow and suffer from
irregularities.

44.  According to the information received by thee@pl Rapporteur during his visit,
one of the main priorities of the country’s indiges peoples is to recover their lands. The
Special Rapporteur believes that decisive stepd teebe taken urgently to find solutions
that would allow indigenous peoples to recover ldrad in their territories. The Special
Rapporteur believes that the negotiations over Eh®iquis project offer an excellent
opportunity to address the basic issue of land vexgo which could help create the
conditions for consensus on the project. This peaa recovering lands on the Térraba
territory could possibly be used as a model foepnthdigenous peoples in the country who
find themselves in similar situations.

Legislative reforms on indigenous issues andpeesentation

45.  For more than a decade, indigenous leaderstieam promoting a bill to guarantee
the rights of the country’s indigenous peoples. Therent version of this bill, the
Autonomous Development of Indigenous Peoples Bihks first submitted to the
Legislative Assembly in 1995 and has been revisedl @nended by the Assembly on
several occasions. The bill was also discussednsudtations with indigenous peoples,
with the support of the United Nations system inst@oRica. The Special Rapporteur
understands that the debate on the bill is atradstdl. More recently, in August 2010, 30
indigenous persons were expelled from the legi®athamber, where they had been
protesting to urge legislators to discuss the bill.

46. One of the central themes of the bill is thpresentation of indigenous people,
especially in the associations for integrated dgwslent (ADIs). Representation
procedures in indigenous territories are reguldtgdhe Indigenous Act of 1977 and its
Regulations of 1978. The Indigenous Act protectdiganous territories, and also
recognizes and protects the country’s indigenowples’ traditional institutions of self-
government. Article 4 stipulates that “the resdorat shall be ruled by indigenous peoples

GE.11-14668

Act No. 6172 (the Indigenous Act), art. 5

Ibid., art. 3: “Indigenous reservations are iradiele and imprescriptible, non-transferable and
exclusive to the indigenous communities that inhéit@m. Non-indigenous persons may not rent,
lease, purchase or acquire by any other meansqfltdaad or estates on these reservations.
Indigenous persons may only offer their land fde $a other indigenous persons. Any transfer, sale
or bequest of land on indigenous reservations &icted between indigenous and non-indigenous
persons shall be null and void, with all the legahsequences thereof.”
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according to traditional community-based structweshe laws of the Republic governing
them, under the coordination and guidance of CONYAE National Commission on
Indigenous Affairs]”. The Special Rapporteur untkengls, however, that the Regulations
implementing the Indigenous Act (Executive Decrem R487 of 1978) have effectively
deprived indigenous peoples’ traditional institngoof the authority to represent them in
matters of sustainable development, establishiagMls for this purposé’,

47.  Almost all the indigenous representatives whet mith the Special Rapporteur

during his visit claimed that the ADIs did not adatgly represent the indigenous peoples,
adding that indigenous peoples see the presentte &iDlIs in their territories as a denial

of their right to self-government and their rightrhake decisions regarding their land and
communities. The ADIs are apparently regarded aseShstitutions that regularly make

decisions without notifying or consulting the indigpus communities they supposedly
represent. While some indigenous territories hadegpted their representation procedures
to those of the ADISs, in other territories, suchtlzet of the Teribe people, the presence of
the ADIs has led to a deterioration in the indige@eoples’ traditional representation

procedures. It should be noted that there are ainibncerns about the lack of adequate
representation on the National Commission on Intbgs Affairs.

48. There is a need to address concerns abougpinesentativeness of the ADIs; doing
so could boost progress towards the adoption of Alonomous Development of
Indigenous Peoples Bill. In its concluding obseio/ad on Costa Rica in 2007, the
Committee on the Elimination of Racial Discrimirmati expressed concern about the
Government's failure to adopt the bill and recomdeththat it “remove without delay the
legislative obstacles preventing the adoption o tAutonomous Development of
Indigenous Peoples Bilf,

Conclusion

49. The Special Rapporteur offers these observationsd recommendations to the
Government of Costa Rica and the indigenous peoplesffected by the El Diquis
hydroelectric project as specific guidelines on theneasures that he believes should be
taken if the Government intends to press ahead witlthe project. The Special
Rapporteur acknowledges the challenges involved imeveloping projects of this
magnitude in indigenous territories — challenges tht exist in almost every country
where there are indigenous peoples. At the same tanhowever, he believes that Costa
Rica has the opportunity to set a good example fasther countries around the world
and to resolve this situation in a manner that fuly respects the human rights of the
indigenous peoples, on the basis of agreements read with them.
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Article 3: “To exercise the rights and fulfil tlebligations referred to in article 2 of the Indigeis
Act, the indigenous communities shall adopt theanization ... of the Associations for Community
Development.”

CERDI/C/CRI/CO/18, para. 9.
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