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IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY NSD 1024 OF 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZIAI
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE OF ORDER: 8 SEPTEMBER 2008
WHERE MADE: SYDNEY

THE

Note

ORDERSOF THE COURT ARE:

The appeal be allowed.

The orders of Scarlett FM in the Federal Magiss Court of Australia on 18 June
2008 be set aside.

An order in the nature of a writ @krtiorari quashing the decision of the Second

Respondent.

An order in the nature of a writ pfohibition prohibiting the First Respondent from
acting upon, giving effect to, or proceeding furtb@ the basis of the decision of the

Second Respondent.
The matter be remitted to the Second Responddrg determined according to law.

The First Respondent is to pay the Appellantsts of the proceeding before
Scarlett FM and of this appeal.

. Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.



GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY NSD 1024 OF 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SZIAI
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE: 8 SEPTEMBER 2008
PLACE: SYDNEY
REASONS FOR JUDGMENT

The Appellant is a citizen of Bangladesh who adlivn Australia on 27 May 2005.

He applied for a Protection (Class XA) Visa on Rthe 2005. In a statement dated
21 June 2005 the Appellant set forth that he was lioto a Sunni Muslim family but
converted to Ahmadiyya Muslim Jamaat on 1 Janu@B02He went on to state that as he
had ‘changed my religion faith, I am now disowned by family and close relatives’. The claim

for the visa was refused on 18 August 2005.

There thereafter followed two hearings before Refugee Review Tribunal, each of
which was set aside by the Federal Magistrates tCote decision of the Tribunal which
was the subject of review by the Federal Magissr&eurt now under appeal is that handed
down on 19 February 2008. That decision affirmexidacision of the Minister’'s delegate not
to grant a protection visa. The Federal Magistr&teart dismissed the application made to
that Court:ZIAl v Minister for Immigration [2008] FMCA 788.
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The Notice of Appeal as filed in this Court raises fowrounds of Appeal, being

contentions that the learned Federal Magistrate:

(i)

(ii)

erred by failing to find that the Tribunal contted jurisdictional error in failing to take
into account delays and/or the number of occasooms/hich the now Appellant was
required to give evidence, caused by the numbeycoésions upon which the claim
was remitted to the Tribunal, in making credibilifndings based on alleged

inconsistencies at different hearings;

further erred in finding that the Tribunal hgulovided a fair proceeding for the now
Appellant when relying on evidence from a thirdtpaguestioning the authenticity of
documents relied on by the Appellant to corrobotaite claim to be a member of

Ahmadiyya Muslim Jamaat;

(i) further erred in finding that the Tribunal'decision was fiot unreasonable”, in

(iv)

circumstances where the decision was affected psedpnded bias;

further erred in finding that the decisiontbg Tribunal was a privative clause decision,
in circumstances where the Tribunal failed to convpikth the requirements of ss 424A
and 424AA of theMigration Act 1958 (Cth).

In addition to thes&rounds, the Appellant now seeks leave to amend the exgistotice of

Appeal to raise an additional ground, namely:

(v)

a contravention of s 91R(3) of tMigration Act 1958 (Cth).

When the appeal was called on for hearing, Couloseéhe Appellant only sought to

press the second and fif®rounds. The remainingsrounds were abandoned.

Notwithstanding the terms in which the sec@rdund of Appeal is now expressed, it

is understood that thiSround seeks to contend that the Tribunal should haveenfiadher

inquiries and, in failing to make those further uirggs, there was a failure to make such
inquiries as the Tribunal was authorised to maksymant to s 427(1)(d) of the 1958 Act and

that the decision of the Tribunal was unreasonaliiés was an argument raised before the

Federal Magistrates Court and resolved againstaleAppellant.
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The fifth Ground of Appeal was an argument raised before the Federal Matgstra
Court by the form ofApplication as filed in that Court. The argument, however, Wese

abandoned by Counsel then appearing for the novelfgy

APPELLATE JURISDICTION OF THIS COURT

In entertaining the current appeal, it is relevantecall that this Court is exercising
appellate jurisdiction, being the jurisdiction cered by s 24(1)(d) of thiéederal Court of
Australia Act 1976 (Cth) to hear an appeal from a decision of theeFddMagistrates Court.
This Court is not exercising the original jurisdict conferred by the Commonwealth
legislature upon the Federal Magistrates Court 476 of the 1958 Act. The original
jurisdiction of this Court conferred by s 476A bkt1958 Act is — and is expressed to be —
a “limited jurisdiction”. See:SZITU v Minister for Immigration & Citizenship [2008] FCA
758 at [32] per Greenwood J.

No argument was advanced, however, on behalfeoRiéspondent Minister denying
the jurisdiction of this Court to entertain thetlifGround sought to be advanced. The
Respondent Minister's position was that this Cahould decline to entertain the fresh
ground — not as a matter of jurisdiction — but eaths a matter of discretion. Mwtice of
Objection to the competency of the appeal had been filed.n€elufor the Respondent
Minister submitted that leave to raise an argunasrtb non-compliance with s 91R(3) should
be refused in circumstances where that was an angunaised for resolution before the
Federal Magistrates Court, where the now AppeNeas there represented by Counsel, and
where (for whatever reason) Counsel then appedngthe now Appellant expressly
abandoned reliance upon any alleged non-compliance.

In the absence of submissions being advanced winayperly addressed the concerns
as to jurisdiction, and where ultimately it is unessary to do so, the present appeal has not
been resolved on the basis that this Court doebana jurisdiction to entertain the proposed
further Ground of Appeal. If the issue had been pursued, it is considdratlit should have
been resolved not by a single Judge of this Cautrtoly the Full Court constituted by three
Judges.
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A FAILURE TO MAKE INQUIRIES?

As explained by Counsel for the Appellant, the oselc Ground of Appeal is
understood to relate to two documents providedHgy iow Appellant to the Tribunal in

support of his claim that he had changed his @tliglThose documents were:

. a “Certification” provided by a Mr Nuruzzaman; and

. a “Certification” provided by a Mr Hossain.

These documents were provided in support of the Appellant’s claim that he had changed
his religious faith. Each document provided an aedsland a mobile phone number whereby

those providing the documents could be contacted.

Before the Tribunal the question as to whetherribe Appellant had changed his
religious faith was clearly raised as a centralés® be resolved. During the course of the
hearing before the Tribunal, the Tribunal inforntéé now Appellant that the Ahmadiyya
Muslim Association would inform the Tribunal whetteeperson was or was not an Ahmadi.
He was asked whether he consented to an inquingbmiade of the Association. As the
Tribunal recorded,if he was telling the truth they would be well-qualified to comment”. If he
did not consent, he was further advised that thieuhal was fminded to draw an adverse
inference”. It was after the Tribunal hearing had concludiét the now Appellant’s

representatives advised the Tribunal that he caeddn an inquiry being made.

On 15 November 2007 the Tribunal caused an ingoifye made of the Ahmadiyya
Muslim Association of Australia. On 10 January 2@0& Association replied to the Tribunal
by annexing a letter received from the Ahmadiyyashio Jamaat, Bangladesh. That letter

stated:

I hope by the grace of Allah you are in good health
Please refer to your letter No. 386 dt. 25.11.@areing [SZIAI].

For your kind information on enquiry our Khulna Jahinformed me that they could not find out
any such name in their record. Both the certifisaigbmit by him are fake & forged. Moreover as
you know local Ameer/Presidents can only issueifastes for transfer of a member from one
local Jamaat to other Jamaats within the countnty Qlational Ameer can issue a certificate for
international travel/transfer of a member.



14

15

16

17

18

-5-

The now Appellant was invited to respond to thérnmation received by the
Tribunal. The response provided by his legal reggives in their letter dated 29 January
2008 was in relevant part as follows:

We are instructed to inform the RRT that the agpitcdisagrees with the information forwarded
and states that he is an Ahmadi. He cannot, howetlegrwise prove that to be so.

The Tribunal proceeded to accept the evidenceigedvby the Association.

The contention now advanced before this Courhas turther inquiries should have

been made by the Tribunal of:

. either Mr Nuruzzaman or Mr Hossain; and/or

. the Association itself.

It was understood that Counsel for the Appellanitended that the failure to make
inquiries constituted a denial of procedural fagmerhat submission was resisted by Counsel
for the Respondent Minister. It was his contentioait by reason of s 422B of the 1958 Act
“there is no scope for the operation of general requirements of procedural fairness outside
the specific provisions of Div 4 of Pt 7 of the Act”: NBKT v Minister for Immigration and
Multicultural Affairs[2006] FCAFC 195 at [85], 93 ALD 333 at 353 per Yigw (Gyles and
Stone JJ agreeing).

There was, however, no opposition to advancingsthiemission as to a failure to
make inquiries in terms of the decision being usoeable. So structured, the dispute centred
upon whether or not it was unreasonable not to Imaade further inquiries. No submission
was advanced on behalf of the Appellant, nor cautdve been advanced, that the power of
the Tribunal to make further inquiries imposed ughany duty or obligation to do so”
Minister for Immigration and Multicultural and Indigenous Affairs v SGLB [2004] HCA 32
at [43], 207 ALR 12 at 21-2 per Gummow and HayneS&k alsoSZIBA v Minister for
Immigration and Citizenship [2007] FCA 1592 at [46], 164 FCR 14 at 25 per éis);WAGJ
v Minister for Immigration & Multicultural & Indigenous Affairs [2002] FCAFC 277 at [24].
Nor was any submission advanced on behalf of ttep&elent Minister that there was not a
line of inquiry which was readily available to tii@bunal and centrally relevant to the task
being undertaken: ed,i v Minister for Immigration and Citizenship [2007] FCA 1098 at
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[28], 96 ALD 361 at 367 per Kenny J. The simple raigsion advanced on behalf of the
Respondent Minister was that there was materiah wpleich the Tribunal could justifiably

have based its decision and there was, in thosemstances, no duty to inquire further. The
response of the Association was disclosed to tineAypellant and he provided his response.

The position advanced by the Respondent Miniskext review is available where
there has been a failure to make inquiries, isisterg with the proposition that jurisdictional
error may be exposed by a failure to inquire arat #uch a failure may render a decision
manifestly unreasonabl®linister for Immigration and Citizenship v Le [2007] FCA 1318 at
[60], 164 FCR 151 at 172-3. Her Honour Justice Kehere observed:

[60] This takes me to the sixth of the Ministert®gnds on the hearing of the appeal. On the one
hand, the authorities establish that the Tribumal o general obligation to initiate enquiriesmr t
make out an applicant’s case for him or her. Thagborities stretch back over the life of the
Tribunal... On the other hand, there is authoritytfe limited proposition that, in certain rare or
exceptional circumstances, the Tribunal's faileremnquire may ground a finding of jurisdictional
error because the failure may render the ensuingside manifestly unreasonable in the sense
used inAssociated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223
(Wednesbury Corporation).

[61] In Wednesbury Corporation [1948] 1 KB at 230, Lord Greene MR summarised wieasaw

as a fundamental common law principle when he Ydidis true to say that, if a decision on a
competent matter is so unreasonable that no rellsoaathority could ever have come to it, then
the courts can interfere”. He added that “to pravease of that kind would require something
overwhelming”. A finding of jurisdictional error othe ground of unreasonableness is rare
compared with other grounds: ségplicant M17 of 2002 v Minister for Immigration and
Multicultural and Indigenous Affairs [2003] FCA 1364 at [29] per North J. It is sometBnsaid
that there must be something exceptional aboutdle to attract the ground.

[62] Although the position in Australia may diffdrom that in England, the decision in
Wednesbury Corporation [1948] 1 KB 223 would support the proposition tlzat exercise of
power that is unreasonable in this sense may gradimdiing of jurisdictional error. ...

[63] The concept of vitiating unreasonableness besn extended to the manner in which a
decision was made. Thus, a failure by a decisiokem#o obtain important information on a

critical issue, which the decision-maker knows aglat reasonably to know is readily available,
may be characterised as so unreasonable that sonazle decision-maker would proceeded to
make the decision without making the enquiry... lis tircumstance what vitiates the decision is
the manner in which it was made. Since this isvatéid proposition, it does not conflict with the

larger statement that the Tribunal is under no gty with respect to making enquiries...

Appl'd: Bunnag v Minister for Immigration and Citizenship [2008] FCA 357 at [36] per
McKerracher J. In circumstances where a migratigena forwards by way of facsimile a
cover sheet together with a five page submissiahvéeimere only the cover sheet is received,

it has been held to be unreasonable for the Tribootato inquire about the missing pages:
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SZJIBA v Minister for Immigration and Citizenship [2007] FCA 1592, 164 FCR 14 per
Allsop J.

In the present appeal, the January 2008 lettefiged by the legal representatives of
the now Appellant did not make any request forHertinquiries to be made. The Tribunal
itself, however, was alert to the prospect thaelavant inquiry could be made. The third

Tribunal in its reasons thus stated:

... The applicant referred to the letter he had pcedurom Md Nuruzzaman and he noted that it
bore a telephone number which could be used tacbhim. ...

The learned Federal Magistrate reached the cadoaolukat it was not unreasonable

for the Tribunal to make no further inquiries. TRaderal Magistrate concluded:

[69] The information that the documents purportiagpe from Md. Nuruzzaman and Md. Millat
Hossein were “fake & forged” was a very powerfueq@ of information from an obviously
independent source, and the Tribunal was entite@ly on that information as persuasive. When
that information was put to the applicant for cominall he could do was disagree and maintain
that he was an Ahmadi.

[70] Clearly, in the light of reliable informatiathat the ‘certifications’ purporting to be from Md.
Nuruzzaman and Md. Millat Hossein were fakes andjefoes, the Tribunal was not acting
unreasonably when it decided not to telephone eitfighe authors of those documents. What
would have been the point?

The independence of the source of information fthen Association may readily be
accepted. And the independence of the informatmoldained may well be a reason why
ultimately that information should prevail. But, ihe absence of inquiries being made, the
two diametrically opposed views remained untesidte “point” of making an inquiry of
either Mr Nuruzzaman or Mr Hossain (or both), wasobtain their input into the views
otherwise being expressed in apparently persuasimes by the Ahmadiyya Muslim Jamaat
in Bangladesh. They may or may not have been abj@dvide further assistance; but the
failure to make an inquiry stripped the Tribunaltbé&ir input. It was an inquiry centrally
relevant to the issues to be resolved and an inguhiich could readily have been made. An
inquiry of the Association may have provided a sagyon which its conclusions as to the

certificates beingfake & forged” could be accepted or rejected.

The fact that there was evidence which the Tribwhearly regarded asréiable

information”, namely the letter from the Association, did adisolve it of the requirement to
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make further inquiries. Whether or not it was usmemble for the Tribunal not to make
further inquiries is not to be resolved by refeeetm whether there was evidence upon which
a particular decision could have been made. Evérere was such evidence, as there was in
the present proceeding, it may nevertheless rearaasonable not to make further inquiries
where a finding is to be made which is centrallievant to the decision to be made and
where there is readily available further informatmwhich is of immediate relevance to the

decision to be made.

Nor is the fact that the now Appellant was shotva letter from the Association and
extended the opportunity to respond consideredcserit to absolve the Tribunal of the
requirement to inquire further. It would, perhapst have further advanced the case for the
now Appellant to have responded by contending tmatadhered to theertificates
previously provided; nor would it have advanced thepartment’'s position to have
contended that there was now information supportsigontention. Information immediately
relevant to an assessment as to whetherddréficates” of Messrs Nuruzzaman and Hossain
were ‘faked” or “forged” was not information in the possession or conwblthe now
Appellant; information relevant to that assessnvesit presumably best able to be obtained
from those providing thecértificates’. If an inquiry is required to be undertaken, itish be
an inquiry of those who can provide meaningful gtasice. An opportunity for the Appellant
to make submissions, in the circumstances of thegmt appeal, did not strip the Tribunal of
its obligation to make inquiries. It could not reaably have reached a conclusion either
accepting theCertificates provided by the now Appellant or the Associatiol@ger without

further pursuing which documents were to be accepte

The circumstances in which a decision of the Trddwshould be set aside by reason
of a failure to make inquiries, it is acknowledgewy be a confined category of caBeasad
v Minister for Immigration and Ethnic Affairs (1985) 6 FCR 155. Wilcox J there observed at
169-70:

... The circumstances under which a decision willinalid for failure to inquire are, | think,
strictly limited. It is no part of the duty of tlecision-maker to make the applicant's case for him
It is not enough that the court find that the sarmmburse would have been to make inquiries. But,
in a case where it is obvious that material is itga@/ailable which is centrally relevant to the
decision to be made, it seems to me that to proteddecision without making any attempt to
obtain that information may properly be describedha exercise of the decision-making power in
a manner so unreasonable that no reasonable peosit have so exercised it. ...
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This decision was subsequently endorsed by the@auirt: Luu v Renevier (1989) 91 ALR
39. See alsaTickner v Bropho (1993) 40 FCR 183 at 197-8 per Black CJ. Subselyuient
Foxtel Management Pty Ltd v Australian Competition and Consumer Commission [2000]

FCA 589, 173 ALR 362 at 417 Wilcox J returned te &arlier decision iRrasad and further
observed:

[214] ... It will be a relatively rare case in whiehstatutory decision is vitiated because of the
decision-maker’s failure to make inquiries. It wiked to be apparent that relevant material was
readily available to the decision-maker, but igidore

The circumstances in which an obligation may beasagl upon an administrator to make
further inquiries is thus repeatedly said to hetrittly limited”: Wecker v Secretary,
Department of Education Science & Training [2008] FCAFC 108 at [109] per Greenwood J
(Weinberg J agreeing). And the fact that it is raot pf the task of the decision-maker to
make out an applicant’s case is also repeatedbgresed — it was referred to at the outset
by Wilcox J inPrasad and subsequently emphasised:lag) v Minister for Immigration and
Multicultural Affairs [2002] FCAFC 369 at [50], 127 FCR 24 at 40-1 peaysMNorth and
Mansfield JJ.

Whether or not it is unreasonable not to makeh&rrinquiries may well depend upon
the availability of further information and its imgance to the factual issues to be resolved.
It may also depend upon the subject matter of nygamd an assessment of the comparative
ability of individuals to provide or to obtain retnt information. There may thus be little (if
any) scope for a duty upon a decision-maker toimegato facts well known to an applicant
and facts within his power to adduce: 8ggh v Minister for Immigration and Ethnic Affairs
(1985) 9 ALN N13. In refugee cases, reference miap &de made to the comparative
difficulty in some circumstances confronted by aplacant seeking refugee status and the
comparative ability of decision-makers to elicitrther information: cf Taylor S,
Informational Deficiencies Affecting Refugee Satus Determination: Sources and Solutions
(1994) 13 U Tas LR 43. And an assessment as tohehdtrther inquiries should be
undertaken may also take into account the impoetafi@ decision upon an individual — an
administrative decision-making process which impagbon an individual’'s freedom or a
claimed ability to live in freedom may warrant maetensive inquiries being undertaken
than one, for example, where the imposition of adest pecuniary penalty is under

consideration.
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Notwithstanding considerable reservation, it ismsidered that the Tribunal should
have proceeded to make an inquiry of either Mr [maman or Mr Hossain or the
Association. The issue to which tl@ertificates were directed was properly accepted by
Counsel for the Minister as being centrally relévam the decision reached. The second
Ground of Appeal, construed as it was argued as a contention tieaFéderal Magistrates
Court erred in not concluding that the Tribunalecidion was vitiated by reason of a failure

to make inquiries, thus prevails.

Any decision which requires a further inquiry te made, it must be accepted, poses
“the risk that an inquiry could never be satisfactorily concluded in the knowledge that
another unturned stone may be hiding additional relevant information”: McMillan J, Recent
Themesin Judicial Review of Federal Executive Action (1996) 24 FL Rev 347 at 381. But, in
the present appeal, a simple phone call may welk Hzeen all that was required. The
importance of the decision to the Appellant andfaisily, it is considered, warranted at least

such a simple step being undertaken.

The Tribunal, it may be noted, had no hesitatiosuggesting that an inquiry should
have been made of the Association and no hesitatisnggesting that an adverse inference
could be drawn against the Appellant in the evieat he did not consent to such a course. In
the absence of any submission now being advan@datiheasonable apprehension of bias
may have arisen on the part of the Tribunal by mning the Appellant with such a choice,
it is unnecessary to make any comment upon theseaarfact pursued by the Tribunal. But,
having embarked upon its preferred course of makingnquiry of the Association, the
Tribunal was thereafter committed to making a fertinquiry to resolve the diametrically
opposed evidence exposed before it. There may lgemeral obligation to make inquiries to
test the authenticity of documents produced toTteunal: egMinister for Immigration and
Ethnic Affairs v Sngh (1997) 74 FCR 553. But where an inquiry initiategl the Tribunal
itself places the authenticity of documents othsewbefore it in issue, further inquiries
should be made to attempt to resolve the confhett ttmerges. Having confronted the
Appellant with the choice of consenting to an imgueing made of the Association, or an
adverse inference possibly being drawn, it wasrmmment upon the Tribunal to at least make

a further inquiry of the nature now advanced byApeellant.
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SECTION 91R(3)

In the present appeal, it is considered that, msier of discretion, leave to raise the
argument previously abandoned should be refusedellson has been advanced to explain
why the argument now sought to be advanced wasiqugly abandoned by the now
Appellant. In any event, the fiftround of Appeal is considered to be without sufficient

merit to now warrant the granting of leave.

The Application as filed in the Federal Magistrates Court statedfttiowing as one

of the grounds there relied upon:

The Tribunal fell into jurisdictional error in iegpplication of s 91R(3) of the Migration Act.

Before that Court the now Appellant was represebie@ounsel. For whatever reason, that

ground was there abandoned.

In the absence of some explanation as to why gumagnt which has previously been
raised and abandoned should now be resurrectesidifficult to see why leave should be
given not only to raise théround on appeal but to raise it by way of an applicatmamend
the Notice of Appeal as filed, that application being filed only shgriefore the hearing of
the appeal. The purpose of an appeal is to pehmitorrection of error, not to permit a fresh
application to be brought on different grounds samaed by a change of counsidfaronoa
v Minister for Immigration and Citizenship [2007] FCAFC 196 at [1] per Moore J, at [29]-
[30] per Bennett and Buchanan JJ; 244 ALR 1109.

A party is normally bound by the manner in whithhas previously conducted its
case:Metwally v University of Wollongong (1985) 59 ALJR 481. Gibbs CJ, Mason, Wilson,

Brennan, Deane and Dawson JJ there observed:

It is elementary that a party is bound by the cahdd his case. Except in the most exceptional
circumstances, it would be contrary to all prineipd allow a party, after a case had been decided
against him, to raise a new argument which, whedlediberately or by inadvertence, he failed to
put during the hearing when he had an opportunityot so.

Appl'd: Gomez v Minister for Immigration and Multicultural Affairs [2002] FCAFC 105 at
[18], 190 ALR 543 at 548-9 per Hill, O’Loughlin affchmberlin JJ. Similarly, i€oulton v
Holcombe (1986) 162 CLR 1 at 7 Gibbs CJ, Wilson, Brennath Bawson JJ observed:
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It is fundamental to the due administration ofigestthat the substantial issues between the parties
are ordinarily settled at the trial. If it were net the main arena for the settlement of disputes
would move from the court of first instance to thppellate court, tending to reduce the
proceedings in the former court to little more tlagpreliminary skirmish.

The importance of litigants, especially in the prasstatutory context, raising all arguments
in need of resolution in the Federal Magistratesr€oannot be underestimated. IBIKMS v
Minister for Immigration and Citizenship [2008] FCA 499 Lander J referred to the appellate
jurisdiction of this Court being exercised by agdnjudge pursuant to s 25(1AA) of the
Federal Court of Australia Act 1976 (Cth) and continued:

[24] The appellate process is to correct erroa ffarty is entitled to raise issues for the finstet

on appeal, the appeal court will become de facto ghmary court. That is undesirable. It is

particularly undesirable where the appellate juctsoh of the Court is being exercised by a single

judge and any right of appeal from that single pidgto the High Court. If a party is entitled to

raise an issue for the first time on appeal in fAeurt, the High Court will be burdened by

applications for leave to appeal from judges gittmlone who have not had their decision
reviewed. That must be particularly undesirablenftbe High Court’s point of view.

[25] Moreover, to allow new grounds of appeal isdfeat the purpose of the legislation which
requires that judicial review of a decision of fRefugee Review Tribunal to be within solely the
jurisdiction of the Federal Magistrates Court. éiangrounds are advanced on appeal, it effectively
means that the jurisdiction is being exercisedhisy Court.

More generally, there is a legitimate interespublic law matters being resolved in a
timely and efficient manner: diyer v Minister for Immigration and Multicultural Affairs
[2001] FCA 929 at [62], 192 ALR 71 at 86 per Gyles

In some circumstances it may be accepted thargumeent may be permitted to be
raised even though it has beaméquivocally disclaimed” before the trial judge: edc A
Henschke & Co v Rosemount Estates Pty Ltd [2000] FCA 1539 at [32]-[35], 52 IPR 42 at
57-61. The argument there sought to be raised paaawvas an argument important to trade
mark law and one where it was conceded that nddurévidence would have been relied

upon had the argument been pursued at trial.

In the present appeal, if the s 91R(3) argumetd = pursued, no further evidence is
required to be adduced on appeal. But, and whataher difficulties would otherwise have

been confronted, a fundamental difficulty is the argument is one without substance.

Section 91R(3) provides as follows:
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(3) For the purposes of the application of this &atl the regulations to a particular person:

(a) in determining whether the person has a welhdted fear of being persecuted for
one or more of the reasons mentioned in Article2) Af the Refugees Convention
as amended by the Refugees Protocol;

disregard any conduct engaged in by the persorugtralia unless:

(b)  the person satisfies the Minister that the @ersngaged in the conduct otherwise
than for the purpose of strengthening the persolain to be a refugee within the
meaning of the Refugees Convention as amendedehigefugees Protocol.

This provision, it has been saidsuffers from a lack of clarity”: SZIGV v Minister for
Immigration and Citizenship [2008] FCAFC 105 at [10], 102 ALD 226 at 231 pereSger,
Edmonds and Tracey JJ.

The contention sought to be raised concerns the tfeat the Tribunal correctly
concluded that the Appellant’'s conduct in attendimg Ahmadi mosque in Australia was to

be disregarded. The Tribunal thus relevantly costedii

Since | do not accept that the applicant is a gendhmadi | am not satisfied that he has engaged
in his conduct in attending the Ahmadi mosque heteerwise than for the purpose of
strengthening his claim to be a refugee. | congitterefore, that his conduct in attending the
Ahmadi mosque here is to be disregarded in accoedaith subsection 91R(3) of the Act.

Notwithstanding the assurance provided by the ufd that the attendance at the
mosque was to bedisregarded”’, Counsel for the Appellant submitted that thebiinal
nevertheless went on to have regard to that attex@dahen it thereafter concluded:

| note for the sake of completeness that, since hat accept that the applicant has told the truth
about his claimed conversion to the Ahmadi faitiBangladesh, | do not accept that there is a real
chance that he will be perceived as a convertaoAihmadi faith if he returns to Bangladesh now

or in the reasonably foreseeable future.

Such a perception”, it was contended, could only have been foundednuthe Appellant’s

attendance at the mosque.

Why the source of the Tribunal’ gérception” could only have been the attendance at
the mosque was not satisfactorily explained. Thegmion may well have been founded
upon the Tribunal's assessment as to whether theAppellant was indeeda*witness of
truth”. In the face of the Tribunal’'s assurance thaistegarded the Appellant’s attendance at

the mosque, there is no reason to question thatasse.
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Leave to raise this addition@ ound of Appeal is refused and, even if leave had been

granted, thé&round itself would have been dismissed.

ORDERS

The orders of the Court are:

1. The appeal be allowed.

2. The orders of Scarlett FM in the Federal Magtss Court of Australia on 18 June
2008 be set aside.

3. An order in the nature of a writ @brtiorari quashing the decision of the Second

Respondent.

4.  An order in the nature of a writ pfohibition prohibiting the First Respondent from
acting upon, giving effect to, or proceeding furtiba the basis of the decision of the

Second Respondent.
5.  The matter be remitted to the Second Responddrd determined according to law.

6. The First Respondent is to pay the Appellantsts of the proceeding before
Scarlett FM and of this appeal.

| certify that the preceding forty-two
(42) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Flick.

Associate:

Dated: 8 September 2008

Counsel for the Appellant: J Azzi
Counsel for the First Respondent: T Reilly

Solicitor for the First Respondent:. B Rayment (8pafielmore)
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