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(1) A writ of certiorari issue directed to the secordpondent quashing its
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(2) A writ of mandamus issue directed to the secondamdent requiring
it to determine according to law the applicatiom feview made on
30 May 2011.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 2047 of 2011

SZQQC
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. The applicant is a citizen of China who arrived Aostralia on a
student visa in December 2007. On 18 March 201agpdied to the
Department of Immigration and Citizenship for a tpobion visa,
alleging that he feared persecution in China bexafifis religion. On
2 May 2011 his application was refused by a detegdt the first
respondent (“Minister”). The applicant then appliead the second
respondent (“Tribunal”) for a review of that depaental decision. He
was unsuccessful before the Tribunal and has appi¢his Court for
judicial review of the Tribunal’s decision.

2. In these judicial review proceedings the Court'skizs to determine
whether the Tribunal’'s decision is affected by gdictional error as
that is the only basis upon which it can be sedeass.474Migration
Act 1958 (“Act”); Plaintiff S157/2002 v Commonweal(R003) 211
CLR 476.
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3. For the reasons which follow, the Tribunal's damiswill be set aside
and the matter remitted to be determined accoriditaw.

Background facts

4. The facts alleged in support of the applicant'ancléor a protection
visa are set out on pages 4-6 of the Tribunal'sstat

5. The applicant made the following claims in his paiion visa
application:

a) he was born into a Christian family;

b) in October 1999 his grandparents were caught by piblee
holding a church assembly in their house. They wergenced to
a year in prison. His parents, who were also ttaréne time,
were detained by the police for seven days;

c) his father took up the position left by his (thepkgant’s)
grandfather and became the Christian leader iarbe;

d) in May 2003, during a gathering at his parents’ Bpthe police
broke in and arrested everyone. His father waseseatl to two
years in prison;

e) his mother wanted him to live in a country where d¢wmld
practice his religion freely and so made arrangdéséar him to
study abroad. He came to Australia in December 280¥ had
been attending a Chinese Christian church regularly

f)  in July 2008 his father was again arrested for miggag church
activities and sentenced to three years in prisbie. applicant’s
family could no longer afford to pay his tuition Be gave up his
studies in September 2008;

g) his father became sick while in prison and wasasde on
medical parole in January 2010. He died in Febr@ap;

h)  his mother went to talk to the local governmengihg that they
would take responsibility for his father's deathowever, she had
a “collision” with the police and was subsequertbtained for

SZQQC v Minister for Immigration & Anor [2012] FMCA19D Reasons for Judgment: Page 2



three months for disturbing public security. Thelig® also
searched his parents’ home and confiscated all f@bristian
material, including a copy of “the Epoch” and othesgazines he
had sent back to China from Australia; and

1) on 1 March 2010 the police issued a summons agaimsbn the
basis that he had sent illegal materials to Chnthlead supported
his parents’ illegal religious activities. His sistadvised him not
to go back to China.

The Tribunal's decision and reasons

6.

On 30 May 2011 the applicant applied to the Tribdoareview of the
delegate’s decision. In that application, he gaséhbme address as his
address for service and did not identify any ofpenson as authorised
to receive documents on his behalf. Later, appgrent 20 June 2011,
the applicant or his agent lodged with the Ministeepartment a form
entitled “Advice by a migration agent/exempt persain providing
immigration assistance”. That document referredtite applicant’s
appointment of a migration agent and stated thatadent had also
been appointed as the applicant’s “authorised m@aip The Minister
conceded that the form was passed by his departtoghe Tribunal
and, based on the stamp appearing on the reproduatithe form at
p.59 of the Court Book, which was exhibit 1, it epps that this
occurred on 29 June 2011.

On 5 July 2011 the Tribunal wrote to the applidanadvise him that it
had considered all the material before it but waable to make a
favourable decision on that information alone. Thibunal invited the
applicant to a hearing on 16 August 2011 to gival evidence and
present arguments. The applicant was advised ftin&t did not attend
the hearing and a postponement was not grantedlrthenal might
make a decision on his application without furthetice. No response
was received from the applicant ahé did not appear before the
Tribunal on the day and at the time and place he s@neduled to
appear. In these circumstances, and pursuant26/4.4f the Act, the
Tribunal decided to make its decision without tgkamy further action
to enable the applicant to appear before it.
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8. After discussing the claims made by the applicandt the evidence
before it, the Tribunal found that it was not dags that the applicant
Is a person to whom Australia has protection oliliges under the
United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”). The Tribunal’'s decision was based the following
findings and reasons:

a) as the applicant did not avail himself of the oppoity to attend
an oral hearing, the Tribunal only had before & thformation
contained in the written material from which to mala
determination;

b) the Tribunal found that the applicant’'s claims wbref, lacking
in essential detail and vague. For instance:

I) there was no detailed information in relation toe th
applicant’s claims about past harm or his concensut
what might happen to him if he returned to China;

i) the applicant’'s account was very broad and didcahedrly
identify when and how certain critical events toglace;
and

lii) each of the integers making up the applicant'sxdaivas an
assertion without any specific information sucht thize
Tribunal was unable to set the claims in a cleanv@ation-
based context;

c) because the applicant elected not to attend theinigeathe
Tribunal was unable to question him to obtain fertimformation
about his claims or test the factual basis of lagns in order to
assess whether there was a real chance that he atigact
persecutory treatment by the Chinese authoritieslldhhe return
there;

d) the Tribunal noted that in light of the claims Felmade it would
have wished to hear evidence about the applicatglay in
seeking protection in Australia;

SZQQC v Minister for Immigration & Anor [2012] FMCA19D Reasons for Judgment: Page 4



e) the Tribunal noted that the applicant left Chingaléy using a
passport in his own name which indicated that he ma wanted
by the Chinese authorities at the time of his deypar and

f)  there was no evidence that the authorities had shawinterest
in the applicant since he left China.

9. On the day of the hearing, 16 August 2011, theieg@pl wrote to the
Tribunal advising that he was ill and requestingadjournment of his
hearing. The evidence indicates that the applisdetter was received
by the Tribunal at 12:48pm on the day of the hegnrearly two hours
after the hearing was scheduled to commence. Bterladated
17 August 2011 the Tribunal informed the applicéuat his letter had
been received on 16 August 2011 but after it hagladly determined
his case. In its letter, the Tribunal said:

The hearing went ahead as scheduled at 11am oru@6sA2011.
As no notice was received to indicate you would atténd the
hearing prior to the hearing time, the Tribunal mzemproceeded
to determine the case in your absence as you wevesed it
would do, in the hearing invitation sent to you ®duly 2011.
The Tribunal made its decision on 16 August 201d wour
request arrived after the decision was made.

Once the Tribunal has made a decision under therdfiimn Act
1958, it becomefunctus officioand has no power to take any
further action on the review.

10. The Tribunal’'s decision was dated 16 August 201d \aas sent to the
applicant under cover of another Tribunal lettetedal 7 August 2011.
It was not suggested that the decision was setitet@pplicant before
that date.

Proceedings in this Court

11. In his amended application the applicant alleged:

1. The Second Respondent failed to afford the équmi
procedural fairness.

Particulars
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a) Upon receipt of the Applicant's request for an
adjournment of the hearing the Second Respondent
should have withheld finalising its decision until
providing the Applicant with an opportunity to be
properly heard.

b) The Second Respondent failed to properly censick
Applicant’s request for an adjournment.

2. The Second Respondersic] failure to grant an
adjournment was unreasonable, illogical and irrai@d in
the circumstances.

3. The Second Respondent failed to properly exerdis
discretion under s.426A in that it did so in suctvay as to
stultify its obligations under s.425.

4. The Second Respondents reliance upon s.426Ahen
circumstances of the matter gives rise to a reabtmna
perception of bias.

Particulars

a) The Applicant's request for an adjournment was
apparently received at 12.48pm on the allocated
hearing date. The hearing was scheduled for 11am. |
is alleged that the “decision” had already been raad
before the request was received. The preparation of
written reasons in such a short space would indicat
probable pre-judgement in the eyes of an objective
observer.

b) Given the expressed wish of the Tribunal mentber
have had the opportunity to question the Applicant
about his claims, the peremptory rejection of the
Applicant’s request for an adjournment would indeca
probable pre-judgement in the eyes of an objective
observer.

12. At the hearing the applicant was granted leaveutthér amend his
application by the addition of a fifth ground:

5. The Second Respondent had no power to procasdgni
to s.426A(1) of the Act because it failed to compith
S.425A.

SZQQC v Minister for Immigration & Anor [2012] FMCA19D Reasons for Judgment: Page 6



13. It is convenient to deal first with the additiormabund of review as all
the other issues raised by the parties depend ethet in inviting the
applicant to its hearing, the Tribunal followed tteerect procedure.

Ground 5

Relevant statutory provisions

14. Section 425(1) provides:
425 Tribunal must invite applicant to appear

(1) The Tribunal must invite the applicant to appbefore the
Tribunal to give evidence and present argumentstired to
the issues arising in relation to the decision urrdeiew.

15. Section 425A of the Act relevantly provides:
425A Notice of invitation to appear

(1) If the applicant is invited to appear befohe tTribunal, the
Tribunal must give the applicant notice of the daywhich,
and the time and place at which, the applicantcisesluled
to appear.

(2) The notice must be given to the applicant:

(@) except where paragraph (b) applies—by onehef t
methods specified in section 441A ...

16. Section 441A(4) provides:

441A Methods by which Tribunal gives documents to a person
other than the Secretary

Dispatch by prepaid post or by other prepaid means

(4) Another method consists of a member, the Regisr an
officer of the Tribunal, dating the document, arftert
dispatching it:

(@) within 3 working days (in the place of disggtof the
date of the document; and

(b) by prepaid post or by other prepaid means; and
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17.

18.

SZQQC v Minister for Immigration & Anor [2012] FMCA19D

(€)

to:

() the last address for service provided to the
Tribunal by the recipient in connection with the
review; or

(i) the last residential or business address |uied
to the Tribunal by the recipient in connection
with the review ...

Section 441F(1) provides:

441F Giving documents etc. to the Tribunal

1)

If, in relation to the review of an RRT-revae decision, a
person is required or permitted to give a docunwmthing
to the Tribunal, the person must do so:

(@)

(b)

(©)

by giving the document or thing to the Registir an
officer of the Tribunal; or

by a method set out in directions under secti@0A,;
or

if the regulations set out a method for dosw—by
that method.

Section 441G relevantly provides:

441G Authorised recipient

1)

(@)

If:
(a)

(b)

a person (thepplicant) applies for review of an RRT-
reviewable decision; and

the applicant gives the Tribunal written netiof the
name and address of another person @aéhorised
recipient) authorised by the applicant to do things on
behalf of the applicant that consist of, or include
receiving documents in connection with the review;

the Tribunal must give the authorised recipienstead of
the applicant, any document that it would otherwhswe
given to the applicant.

If the Tribunal gives a document to the autbed recipient,
the Tribunal is taken to have given the documenth®
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19.

applicant. However, this does not prevent the Tdu
giving the applicant a copy of the document. ...

Section 426A provides:
426A Failure of applicant to appear before Tribunal
(1) If the applicant:

(@) is invited under section 425 to appear beftine
Tribunal; and

(b) does not appear before the Tribunal on the day
which, or at the time and place at which, the agtit
Is scheduled to appear;

the Tribunal may make a decision on the review auth
taking any further action to allow or enable theppant to
appear before it.

(2) This section does not prevent the Tribunahfrescheduling
the applicant's appearance before it, or from delgyits
decision on the review in order to enable the apit’'s
appearance before it as rescheduled.

Applicant’'s submissions

20.

21.

The applicant submitted that the manner in whighThbunal invited
him to its hearing failed to comply with the Acteldaid that as he had
given notice, admittedly to the Minister’s departmerhich forwarded
the notification to the Tribunal, that he had apped his migration
agent as his authorised recipient, s.441G requhiatl the Tribunal’s
letter of 5 July 2011 inviting him to its hearing bent to his agent and
not just to him. He said that as this had not aezuihe had not been
invited to the hearing in a way which satisfied thet and thus the
Tribunal’s discretion under s.426A(1) to make aisiea on the review
without taking any further action to allow or ermalbiim to appear
before it had not been enlivened with the consecgi¢hat it had not
been empowered to make the decision it made on rénsew
application.

The applicant submitted that the fact that the fioation of his
authorised recipient had been given to the Minstéepartment rather
than to the Tribunal was of no significance becahsedocument was
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ultimately received by the Tribunal before it séathearing invitation
letter of 5 July 2011. He also submitted that thfermation contained
in the document notifying of his migration agentsaaformation of
which the Tribunal should have taken cognizancadoordance with
para.41 of the Principal Member Direction 2/201lichlstated:

Information provided to the tribunal in the courska review is
used in making the decision on the review and neagiviged or
communicated for the purposes of the Act or forphoses of,
or in connection with, the performance of a functar duty or
the exercise of a power under the Act. ...

He submitted that the statutory purpose reflectethis paragraph of
the Principal Member Direction, that the Tribunalmamunicate with
an appointed authorised recipient, would be deted#dtehe Tribunal
could ignore that nomination because notice had besn given
directly to it.

22. No submission was made that the Tribunal faile@¢amply with the
procedural requirements of s.441A(4) when sendiegetter of 5 July
2011.

Consideration

23. Section 441F of the Act is located in div.7A of7pbf the Act, a group
of sections which direct how, as between the Trdbwamd applicants
and as between the Tribunal and the secretary ef Mimister’s
department, documents are to be given and recesedtion 441F
provides that documents given to the Tribunal “rhbst given in one
of three ways.

24. The sections in div.7A express imperative requingsiesuch as that
found in s.441F, and also provide discretionary @ewThe distinction
is seen most conveniently in the first sectionhia division, s.441AA,
which relevantly provides:

441AA Giving documents by Tribunal where no requirement to
do so by section 441A or 441B method

1) I
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25.

26.

27.

28.

(a) a provision of this Act or the regulations regs or
permits the Tribunal to give a document to a peyson
and

(b) the provision does not state that the docummunt be
given:

i) by one of the methods specified in section 4ddA
441B; or

i) by a method prescribed for the purposes ofgjvi
documents to a person in immigration detention;

the Tribunal may give the document to the persorary
method that it considers appropriate (which mayobe of
the methods mentioned in subparagraph (b)(i) grdfithis
section).

The statutory context in which s.441F is found aades that the
imperative tone it employs is intended to allow discretion or
variation from the methods of notification whicletbection prescribes.

This conclusion is reinforced when it is recognisedt s.441F could
have been drawn so that delivery would be effeciselong as the
Tribunal actually received the documents sent.tbldwever, that was
not the approach taken by the drafter and it masinberred that this
was deliberate. Supporting this inference is thot flaat s.441F applies
not only to notifications of authorised recipientsit also to all

documents which are given to the Tribunal, inclgdapplications for

review. It is impossible to conceive that an agilan for review could

be lodged effectively with the Tribunal other théy one of the

methods prescribed by the section.

| conclude from the imperative nature of s.441F absdstatutory

context that a document provided to the Tribunaleotthan in

accordance with the section is to be treated iadi@ds not been given to
the Tribunal at all.

In this case, it was accepted that the applicadtriea complied with
s.441F when advising of his authorised recipietierefore conclude
that he did not notify the Tribunal in an effectivenner that he had an
authorised recipient who could receive documentsisrbehalf. That
being so, the Tribunal's hearing notification lettef 5 July 2011
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29.

30.

satisfied the requirements of the Act and, in pal#r, ss.425A(2)(a)
and 441A(4). Indeed, in the circumstances, theuf@b would have
erred if it had sent the hearing invitation to fhe&ported authorised
recipient rather than to the applicant.

In this regard, | do not discern in the Principaémwber Direction a
statutory purpose which would be defeated if thduiral were to
ignore an improperly notified nomination of an awiked recipient.
Paragraph 41 of that direction does not refer ® Thbunal being
obliged to do anything with information it receiy&s particular, that it
should communicate with authorised recipients rélgas of whether
they have been notified in accordance with the Aatfact, it appears
to be concerned principally with information ma#ério the review
rather than information of only procedural relevanBut even if a
statutory purpose of the sort advocated by theiepgl were to be
discerned, the Act is the superior authority on rbe Tribunal is to
operate and the direction must defer to the statutder whose
authority it was published.

Because the Tribunal complied with ss.425A(2)(a) 441A(4) and

the applicant failed to attend the hearing at thee tand at the place
specified in the s.425A notice, the Tribunal wagewered by s.426A
to make a decision on the review without taking &myher action to

allow or enable the applicant to appear beforeltd. decision to

exercise that discretion by proceeding to make @soe was not

erroneous for want of compliance with ss.425A aatlAand thus the
fifth ground of the applicant’s application is moade out.

Grounds 1 and 3

Applicant’'s submissions

31.

32.

The applicant submitted that it was procedurallfaurfor the Tribunal
to declare that it watunctus officiogiven that his fax enclosing his
medical certificate stating that he was ill waseieed within two hours
of the starting time of the hearing.

The applicant also submitted that, in any everg, Thbunal was not
functus officioat the time his fax was received because, evérhdd
reached a decision on the review, the decisionnwadeen published
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and, until this happened, the decision was onlyedirpinary one. He
said that at the time his fax arrived the Tribuhatl not passed the
point of no return in relation to its decision.

33. The applicant submitted that as the Tribunal was fanctusat the
relevant time, it denied him procedural fairnessewht denied his
request for an adjournment which, he said, had besrasonable one.
He also submitted that the reasoning of the HighrCimn Minister for
Immigration & Multicultural Affairs v Bhardwaf2002) 209 CLR 597
was applicable to his case. Bhardwaja decision of the Immigration
Review Tribunal (“IRT”) was affected by jurisdichal error because
the IRT had failed to consider a reasonable requemte by the
applicant for an adjournment on health grounds #mel applicant not
appearing at the hearing, proceeded to make aiole@s the review.
It was submitted that in this case, for similars@ss, the Tribunal’s
decision to make a final decision on the review vedfected by
jurisdictional error. It might be noted at this pbthat no reference was
made by the applicant tdinister for Immigration & Multicultural &
Indigenous Affairs v SCAR003) 128 FCR 553.

34. In relation to the third ground of the amended &japion the applicant
submitted that he was entitled to have the Tribucahsider his
adjournment request on its merits, rather thareibdp addressed in a
“theoretical way” in the belief that the Tribunaagfunctus officio He
submitted that the Tribunal’s failure to do thisdsvan error of law
stultifying its obligations under s.425 of the Act”

Minister's submissions

35. The Minister submitted that the Tribunal was cadrteaconclude that it
wasfunctus officiowhen it received the applicant’s fax because by tha
time it had already made its decision and disclthitgereview function
under s.414 of the Act. In this regard the Minisgabmitted that the
applicant had adduced no evidence to prove thatTtibeinal was not
functus officioat the relevant time notwithstanding that he bibre
onus of proving this. For his part, the Ministelirged to the fact that
the Tribunal's decision was dated 16 August 2014 darther
submitted that the manner in which it was draftesul only make
sense if it had been written before the applicaf@s had been
received.
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36. The Minister submitted that to the extent that mgsons for judgment
in SZQOY v Minister for Immigration & CitizensH®012] FMCA 289
would lead to a conclusion that the Tribunal waactus officio |
should depart from that reasoning support of that submission the
Minister argued that it was incorrect to hold ttreg Tribunal iunctus
officio at the point a decision is “beyond recall” becatimescheme of
pt.7 of the Act makes it clear that a “decision”sismething separate
from the “written statement of reasons” and that gublication of
those reasons does not determine when the decisionade. He
submitted that a decision-maker will becofoactuswhen his or her
power has been validly exercised, the relevaneissing to determine
when that occurs. He submitted that the scheme.df jparticularly as
revealed by s.414A(1) which states that the Tribuna

must review the decision under section 414 and rdedts
decision under section 430 within 90 days ... ,

indicated that the recording of the Tribunal’s deamn is a step outside
the review and that the review concludes when #westbn is made.

37. After canvassing the relevant provisions of pt.7tleé Act in some
detail, the Minister said that a decision is mad®ite the statement of
reasons is sent out because:

(@) the making of a valid application for reviewnfler s 412)
imposes a duty on the Tribunal to review the RRT-
reviewable decision and exercise one of the powers
s 415(2), which becomes the Tribunal's “decision an
review”;

(b) the making of the “decision on a review” givése to a duty
to prepare a written statement of reasons (s 430(1)

(c) the completion of the written statement of ceasgives rise
to a duty to send materials to the Secretary (330

(d) the completion of the statement of reasonsadfwis also the
deemed date of the decision) gives rise to a dutytify the
applicant and Secretary of the decision (by medrgiving
the statement of reasons) within a specified pef$ot30A).

38. In the alternative, the Minister submitted thatadherred inSZQOY
because | had relied on Smith FM’s statemer@4QCN v Minister for
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39.

40.

41.

Immigration & Citizenship[2011] FMCA 606 at [45] that the
judgments inSemunigus v Minister for Immigration & Multicultura
Affairs (2000) 96 FCR 533 held that, in the absence of spgcific
provision governing the time when the Tribunal eefunctus officio,
no decision was “beyond recall” prior to its publion. He submitted
that each of the judges making up the Full Courthef Federal Court
in Semunigusapplied that test to the facts differently and thas
Court is not bound by that case to hold that thdéeision is “beyond
recall” only when it has been published to the mapit and the
secretary of the Minister’s department. He submlitteat the preferable
finding in Semunigusvas that of Higgins J who concluded that the
delivery or publication of the decision to the Tnial's registry for
further publication to the parties would be anafcdufficient overtness
that it would put the decision beyond recall.

The Minister also submitted that concepts of procaldfairness were
irrelevant to an assessment by the Tribunal of kdreit wasfunctus
officio or not. He submitted that the Tribunal’'s statemiat it was
functus officiowas no more than it noting the consequence ofatie
that it had already made a decision.

The Minister further submitted that, in any evahg decision of the
Tribunal which was relevant to the requested adjom@nt was the one
it made pursuant to s.426A to proceed to makea @ircision on the
review without taking any further action to allow @nable the
applicant to appear before it. The Minister saiattbhecause the
applicant had not appeared at its hearing the mabwas authorised to
proceed to make its decision without taking thehfeir step sought by
the applicant in his fax, namely to allow him topapr before it at
another time. It was further argued that becausenwit received the
applicant’s fax it had already resolved pursuans.#?6A to make a
decision on the review, the applicant's request dad oblige the
Tribunal to consider exercising its power unde%(4)(b) to adjourn
the review by rescheduling the applicant’s appesgdefore it.

He also submitted that nothing in the fax was raf\vto the question
whether the applicant was entitled to a protectisa and even if the
Tribunal had not beefunctus officioat the relevant time, a failure to
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consider the contents of the fax could not amownttfailure to
consider any relevant information.

Consideration

42. | accept the Minister’s submission that procedtaahess concepts are
irrelevant to the Tribunal’'s assessment of whethersfunctus officio
or not. | agree that in this case the Tribunal'seslation that it was
functus officiowas no more than it noting the consequence of a
decision on the review having ostensibly alreadsnb@ade.

43. The evidence indicates, and | find, that the Tradumearing which the
applicant failed to attend was scheduled for 1In9Gan 16 August
2011 and that at 12:48pm the Tribunal receivedathy@icant’s request
for an adjournment of that hearing. | thereforedfithat when the
Tribunal decided to exercise its s.426A discretod proceed to make
a decision on the review without taking any furthetion to allow or
enable the applicant to appear before it, it hat meseived the
applicant’s fax. | also accept as truthful the Tinbl's statement in its
letter to the applicant of 17 August 2011 thatatllmade its decision
before the fax arrived; its decision appears totoankave been drafted
in ignorance of the request for an adjournment.sg€qoently, | further
find that when the Tribunal made its decision oa téview it had not
received the applicant’s fax.

44. In relation to thefunctus officioquestion, | am not of the view that |
should depart from the conclusion | reachedSEQOYthat the Act
does not prescribe a point at which the Tribundlretus officioand
that the answer to that question is provided byctiramon law and, in
particular but at a certain level of abstractioy,tbe decision of the
Full Court of the Federal Court Bemunigus

45. By reference to various provisions of the Act, Mmister argued that
the Tribunal discharged its function when it madelexision on a
review and that the written expression of that sieai was a step
outside the review. He said that the Tribunal disghd its function by
the simple fact of reaching a decision on a reviavexpressed though
it would presumably be. However, the Minister dat axplain whether
the Tribunal would be capable of reconsidering awpublished
decision — presumably not — and whether the Tribwaald be fixed
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with the first decision it reached on a review, agtless of how
preliminary or incorrect it might be. Further, theproach he advocates
would be open to abuse because there would be p@fdetermining
objectively when the decision had been reachedndrad it was. These
outcomes indicate that the position advocated leyMnister is not
correct.

46. When the Act speaks of a decision of the Tribunahust be taken to
be speaking of a final decision: dBkardwajat 615-616 [52]-[53] per
Gaudron and Gummow JJ. That conclusion then focateation on
determining the point at which the Tribunal has enadfinal decision
on the review, i.e. one which cannot be revisitBldat question was
considered inSemunigusand the Minister correctly identified the
divergent conclusions reached in that case anthttighat it expresses
no binding ratio as to what particular action by the Tribunal is
sufficient to render ifunctus officio Madgwick J held inrSemunigus
that a decision was no decision until it had beemraunicated to the
applicant or irrevocable steps taken to achievedbtcome. Spender J
relevantly said:

| agree with the holding of the learned primary gedthat:

... the making of a decision involves both reachia
conclusion on a matter as a result of a mental pssc
having been engaged in and translating that conctugto

a decision by an overt act of such character asthe
circumstances, gives finality to the conclusion -s a
precludes the conclusion being revisited by theisi@at
maker at his or her option before the decision asbe
regarded as final.”

There is little evidence touching the question Whiethe decision
by the Member of the RRT, in this particular casas “beyond
recall”. | think it likely that, had the Member wied to recall his
signed decision, because, for example, he had @whhg mind
or had realised that he had made a mistake, he dvbal’e been
able to retrieve the decision at any time prior &ocopy of it
having been sent to either the Minister or the agplt as then
required by s 430(2) of thkligration Act 1958 (Cth) (the Act).
(at 536 [11]-[12])

Higgins J held that for a decision to be made sihett a decision-
maker isfunctus officiait is necessary that some overt act be performed
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by the decision-maker putting the decision beyoisdoh her power to
recall or change it. His Honour held that that w®suld be met once
the reasons for decision were delivered to and rdecb in the
Tribunal’s registry.

47. Although each of their Honours reached a diffecamtclusion on what
step was or might be sufficient or necessary taeerthe Tribunal
functus officigo the common thread in all their judgments was thist
occurred at a point when its decision became beyecall. When this
occurs is a question of fact but the Act gives sgueance on how to
approach it.

48. As the Minister pointed out in his submissionsaif/alid application
for review is made, s.414 of the Act requires thibunal to undertake
a review and s.415 empowers it to affirm, vary,astle or replace the
delegate’s decision. Section 415 provides:

415 Powers of Refugee Review Tribunal

(1) The Tribunal may, for the purposes of the nevad an
RRT-reviewable decision, exercise all the powerd an
discretions that are conferred by this Act on tlezspn
who made the decision.

(2) The Tribunal may:
(@) affirm the decision; or
(b) vary the decision; or

(c) if the decision relates to a prescribed mattezmit
the matter for reconsideration in accordance with
such directions or recommendations of the Tribunal
as are permitted by the regulations; or

(d) set the decision aside and substitute a nesisia.
(3) If the Tribunal:
(a) varies the decision; or

(b) sets aside the decision and substitutes a new
decision;
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the decision as varied or substituted is takercépxk for
the purpose of appeals from decisions of the Tabuto
be a decision of the Minister.

4) To avoid doubt, the Tribunal must not, by vagyia
decision or setting a decision aside and substtuta
new decision, purport to make a decision that i$ no
authorised by the Act or the regulations.

49. A delegate’s decision cannot be affirmed and, ntogeortantly, cannot
be varied, set aside or replaced until publicatcdnthe Tribunal’s
decision. That fact indicates that the Act conteated that the last step
in the review is not the decision but its publioatilt reflects the fact
that the Tribunal's task is not simply to reach ecidion on an
applicant’s case and express reasons for it, &asmére some form of
advisory opinion, but to perform a public act whadgtermines whether
the preceding decision of the Minister’s delegadatinues to be of
force and effect.

50. Significantly, the public expression of the TribUsadlecision on the
review, and thus the exercise of the power provioed.415 which is
the object and purpose of the review, also margeiat at which it is
objectively undeniable that the Tribunal is irresbly committed to a
decision. It may be that some irrevocable stepcdnd taken at an
earlier point but no evidence of this was addudedhe absence of
evidence to demonstrate that a decision made byrthenal cannot be
recalled before its publication to the applicaotthe secretary of the
Minister’s department or to both of them, therens reason to
conclude that the Tribunal is not in control of icesses, including
the steps taken between deciding on the outconzeret/iew and the
publication of that decision, or to conclude tha ribunal becomes
functus officicat some point prior to such publication.

51. In this case, the Tribunal had not published itgigien before it
received the applicant’s fax. It was not contentlted the Tribunal sent
its decision to the applicant earlier than the ndaly. In those
circumstances and for the above reasons | conchatethe Tribunal
was notfunctus officioat the time it received the applicant’s fax
requesting an adjournment on medical grounds.
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52.

53.

Similarly, I do not conclude that the Tribunal wpeevented from
reconsidering its s.426A decision to proceed toeraklecision on the
review forthwith upon the applicant’s failure taeatd the 16 August
2011 hearing. The fact that such a decision wofflecathe potential
exercise of the s.427 power of adjournment saylsimptabout whether
the s.426A decision could be revisited. Even on WMNmister’s
approach to thdunctus officioquestion, it could not be said that a
procedural decision of this sort, which was anteoédo the ultimate
decision on the review, was incapable of reconatttar if the Tribunal
itself was nofunctus officio In fact, s.426A(2), which is quoted above
at [19], appears to contemplate just such a stnatn that even if the
Tribunal decides to exercise the discretion undé26A(1) to make a
decision on the review, it is not prevented fronschteeduling the
applicant's appearance before it or from delayitsgdecision on the
review to permit this. Consequently, the fact that426A decision had
been made did not prevent the Tribunal from comBige the
applicant's fax of 16 August 2011 or from exercgsithe power
provided by s.426A(2) and thus the power underi¥zb).

The Tribunal’s mistaken belief that it wasctus officiois significant
only if that caused its ultimate decision to beeefied by jurisdictional
error because it failed to consider the applicamgéguest for an
adjournment. My findings that the Tribunal was fwtctus officioand
was not prevented from reconsidering the exercisato s.426A
discretion lead to the further conclusion that Tihkunal was obliged
to consider the applicant’s request. Although thmister submitted
that the request did not contain information whickeded to be
considered in the context of the application foriew, the presently
relevant question is not whether the letter woulaveh required
decisions favourable to the request for an adjoermtnor to the
principal application but whether the request foraajournment was
actually considered at all. The facts satisfy e the Tribunal did not
consider the request except in @n post factavay and that this was
because it believed that it wasictus officioand had no power to. The
Tribunal denied the applicant procedural fairnegs$aiing to consider
the exercise of its discretion, notwithstandingt thavas requested to,
because it mistakenly believed that it had no disaen to allow the
applicant to appear before it.
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54. Nevertheless, that failure to accord procedurahéss had no bearing
on the outcome of the review. The Tribunal's lettethe applicant of
17 August 2011 states that although it considetsglfito befunctus
officio it had nevertheless considered the applicant'sigstgfor an
adjournment and concluded that it would have reppdhe request
even if it had not beerunctus In Re Refugee Review Tribunal;
Ex parte Aala2000) 204 CLR 82 at 122 [104] McHugh J said that:

. once a breach of natural justice is proved, artahould
refuse relief only when it is confident that thedwh could not
have affected the outcome ...

In this case the evidence indicates, and | find{ &ven if the Tribunal
had understood its position properly, it wouldldtive refused the
requested adjournment and thus the Tribunal’s kestebelief that it
was functus officiois insufficient to demonstrate that the applicant
suffered practical injustice or that the Tribunaliscision was affected
by jurisdictional error on that accourtinister for Immigration &
Citizenship v SZIZ@009) 238 CLR 627 at 639-640 [32]-[36]. For the
reasons given below at [56] and [58], the Tribunappreciation of and
hypothetical approach to the adjournment requesewia my view,
incorrect. However, they did not manifest unreabtargess of the sort
considered irAssociated Provisional Picture Houses Ltd v Weduassb
Corporation [1948] 1 KB 223. Therefore, on the facts, the aapit
did not lose an opportunity to advance his caseactount of the
Tribunal’s failure to consider his request for aljoarnment. This case
is therefore distinguishable froBhardwaj'scase.

55. However, a failure to afford procedural fairnesschhhas not resulted
in practical injustice is not the same thing asadufe to observe a
statutory obligation, such as the one imposed BY5s.for which
partial compliance is not sufficien8zI1ZO; SZOFE v Minister for
Immigration & Citizenshig2010) 185 FCR 129 at 145-146 [66]-[67]
per Buchanan and Nicolas JJ. It therefore remait®hsider whether,
notwithstanding the conclusion expressed abové4dt fhe Tribunal
nevertheless breached its statutory obligationive ¢he applicant a
real and meaningful (invitation to a) hearing ie sense discussed by
Perram J ifMinister for Immigration & Citizenship v SZNVY2010)
183 FCR 575 at 595-597 [75]-[82].
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56.

S57.

58.

In this case the only evidence touching on the iappl's claimed
inability through ill-health to attend the Tribuisalhearing was his
letter of 16 August 2011 and attached medical fegate, which were
reproduced in the Court Book. The applicant saithigletter that he
was “sick” and felt “really bad” and his medicalriticate stated that
he was “suffering from a medical condition” and wasfit for
work/school” on 16 and 17 August 2011. These atlgitdocuments do
not identify what the applicant’s illness was omwhiv affected him and,
if subjected to scrutiny might not have satisfibeé fTribunal, or the
Court, that the applicant was indeed unfit to attére Tribunal hearing
scheduled for 16 August 2011. However, in thesecgedings they
have not been challenged by the Minister and, ribstanding their
shortcomings, | am willing to accept that the aggolit, who was
dealing with an unfamiliar process in a languagéctvis not his first
language, was medically unfit to attend the Tribungaaring.

Bhardwaj preceded the Act's codification, for the purposek
administrative merits reviews, of the natural jostihearing rule in
certain provisions of the Act. Relevantly for thimatter that
codification is found in div.4 of pt.7 and, specdily, in s.425(1).
Bhardwaj held that a failure to accede to a reasonableestdor an
adjournment can constitute procedural unfairnesddrying a person
a reasonable opportunity to present their case: @audron and
Gummow JJ at 611 [40]. In the context of s.425,dbrivalent failure
would be failing to allow a person a real and meghil hearing. In
BhardwajCallinan J said:

If one thing is abundantly clear, it is that thabimal must if an
application has properly been mads it was here, review the
Minister's decision. This means that the Tribunaistmexercise
the jurisdiction of reviewing the Minister's deoisi that is to
say, it must make a decision on the application amy
documents properly submitted by an applicant, wath,part of,
or relevant to it. To fail, or refuse to receivedaconsider such a
document, and to make a decision without regaid is a failure
to exercise jurisdiction(at 649 [163])

Here, although not presented or substantiatedwaywhich made it
persuasive, the substance of the adjournment reqw@es in my view,
reasonable in the applicant’s circumstances. Begaa@withstanding
the Tribunal’'s contrary belief, the review wasl|sbih foot at the time
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the adjournment request was received, not onlylditbe request have
been considered, it should have been granted bechuwas, on
balance and absent an adequate basis then or nalislelieve it,
reasonable.

59. The Tribunal's failure to accede to the adjournmeguest, although
not erroneous in itself for the reasons alreadyemivnevertheless
denied the applicant a real and meaningful inatato the hearing as
required by s.425 with the result that the Tribudial not perform its
mandated review and the further result that itssi@t was affected by
jurisdictional error.

Ground 2

60. The second ground of the amended application alléug, given that
it expressed a desire to have received furtherrnmition from the
applicant before making its decision, the Tribusn&ilure to grant the
requested adjournment was illogical, irrational aundreasonable.
However, such an allegation is not apposite. ltdabiy, irrationality
and unreasonableness in the relevant sense, discusMinister for
Immigration & Citizenship v SZMD$%2010) 240 CLR 611 and
explained inSZOOR v Minister for Immigration & Citizenship012]
FCAFC 58, concern decisions in relation to theestait satisfaction
required under s.65 of the Act for which there @ evidence or at
which no rational or logical decision-maker coutd\e. They are not
concerned with discretionary decisions of a procalduature for
which, in any eventWednesburyunreasonableneswould be the
appropriate testMinister for Immigration & Multicultural Affairs v
Eshetu (1999) 197 CLR 611;Re Minister for Immigration &
Multicultural Affairs; Ex parte Applicant S20/2002003) 198 ALR
59.

61. In any event, if the Tribunal's misunderstandingtioé status of the
review is taken into account, the failure to graht requested
adjournment was not illogical, irrational or unreaable. If the
Tribunal’s misunderstanding is removed from consiten then its
failure to consider the adjournment request wasraatl of procedural
fairness as discussed above in relation to thednd third grounds of
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62.

the amended application, not a manifestation obgidality,
irrationality or unreasonableness.

In such circumstances, the second ground of thedeaeapplication is
not made out.

Ground 4

63.

The applicant submitted in relation to the fourtbud of the amended
application that the speed with which the Tribureglched its decision
and its determination that it walinctus officio would indicate
prejudgment to a fair-minded lay observer. Howeuéerwas not
suggested that the Tribunal knew, when preparmgaeacision, that the
applicant was going to make contact within a maifdrours. The facts
thus provide no basis to suggest anything untowattie speed with
which the Tribunal arrived at its decision and el the decision
record. Nor was it suggested that the Tribunalrditthave a bona fide
belief, when it received the adjournment requdsdf it wasfunctus
officio. A fair-minded lay observer would not perceive gassibility of
prejudgment on the part of the Tribunal by reasbraaiions which
were in accordance with its bona fide understandiriye situation.

Conclusion

64.

65.

66.

In this matter the Tribunal's decision was affectad jurisdictional
error.

Consequently, that decision will be set aside &edmatter remitted to
the Tribunal to be determined according to law.

The Court expresses its appreciation to Mr Ower \&@ppeared pro
bono for the applicant.

| certify that the preceding sixty-six (66) paragrgphs are a true copy of the
reasons for judgment of Cameron FM

Date: 17 May 2012
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