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Topics / Key terms: (see attached ‘Topics’ annex):

Extradition, non-refoulement

Key facts (as reflected in thedecisior): [No more than 200 words]

On 4 March 2011, the Constitutinal Court (CC) reedi a constitutional complaint of Mr. Ali Atsae

against the decision of the Minister of Justicerfriéebruary 24, 2011 (n®. j. 2727/2008-MOT-T/119)
permitting his extradition to the Russian Federatfor the purposes of his criminal prosecut
(Constitutional Court’s case file: Ill. US 665/11n connection of the aforementioned case, the
Senate Ill submitted to the CC Plenum the questielased to the current practice of decisions iddue
the Minister of Justice and their “reviewabilityy lsourts.

CC Plenum can issue an Opinion (Stanovisko) whedomes binding on the Senate. The Opinion is
a decision of itself, the questioning Senate isnloioly the opinion and after it incorporates thahimm
into its decision and the decision is promulgatedaimanners set by law, the opinion of the pler
becomes binding for all agencies and individualéirie with the Art. 89(2) of the Constitution ofel
Czech Republic stating that “Enforceable rulingstieg Constitutional Court shall be binding for
agencies and individuals“. The rules of the Constihal Court are not elaborated when it come
issuing CC Opinions, but the above described psobesame a CC practice.

The Plenum expressed its opinion that the decisidhe Minister of Justice regarding the extraditie
not the decision to remedy the decision of the tcthat decides on the permissibility of extraditi@e.
that these are two separate lines of proceediigs)s,the person at which the extradition request 4
can lodge independently both a constitutional camplagainst the decision of the Higher Court s
against the decision of the Minister of Justicenpging the extradition. Furthermore, given thefeliént
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nature of both types of proceedings, the personadge a constitutional complaint against the Highe

Court decision even before the Minister of Jusissaes its decision.

Furthermore, the Plenum also expressed its opihianthe Constitutional Court also examines whe
or not the extradition is prevented by the factt tie@ person whose extradition is at issue has

granted international protection in the Czech Répubr by the fact that no final decision has geen
made on this person’s application for internatiopadtection, including, as the case may be, a g
review. The purpose of both of the above precomaltifor permitting extradition is to guarantee ftiat
extradition will not be in breach of the obligatibased on the principle obn-refoulement within the
meaning of Article 33 (1) of the 1951 Conventiolatieg to the Status of Refugees.
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Key considerations of the court (translate key conderations (containing relevant legal reasoning)
of the decision; include numbers of relevant paragaphs; do not summarize key considerations)
[max. 1 page]

Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held
responsible or liable for any misuse of the unoffial translation. Users are advised to consult the
original language version or obtain an official translation when formally referencing the case or
quoting from it in a language other than the origiral.

A decision of the Minister of Justicedem Section 399 (1) of Act No. 141/1961 on criminpal
proceedings (“Rules of Criminal Procedure”), as adeel, allowing extradition of a person fram
the Czech Republic to another state for the purpbseiminal prosecution or the service of an
already imposed term of imprisonment or of a pridtecmeasure consisting of deprivation|of
liberty, is not a decision on a remedy against artcdecision whereby the extradition of this
person was held permissible under Section 397f(theoRules of Criminal Procedure. While the
court decides on whether or not there exist anthefgrounds specified in Section 393 of the
Rules of Criminal Procedure which would render ¢lx&radition impermissible, the Minister of
Justice himself does not review these conclusidriieocourt and only examines their accuracy
with regard to the option of using his authorityréder the case, should he have any doubts, to
the Supreme Court for a review under Section 390{3he Rules of Criminal Procedure. The
decision-making of the Minister of Justice on patmg of extradition is — besides considering
the political aspects of such extradition, the sssent of which is. as a matter of principle,
outside courts’ remit — limited to establishing wher or not the court has decided with finality
that the extradition is permissible; whether or any of the circumstances specified in Section
399 (2) and (4) of the Rules of Criminal Proceduage occurred; and whether or not some other
circumstance has occurred that would constituegallobstacle to the permission of extradition.
For the above reasons, the person whose extraditianissue can lodge a constitutional appeal
both against the High Court's decision on the camplagainst the Regional Court’s order
deciding on the permissibility of extradition atstiinstance, as well as against the decisionef th
Minister of Justice permitting the extradition. Treason is that these two decisions differ fiom

time limit for lodging the constitutional appeal ®nsidered separately for each of these
decisions.

In the proceeding on a constitutional appealirggfaa decision of the Minister of Justice under
Section 399 (1) of Act No. 141/1961 on criminal ggedings (Rules of Criminal Procedure), as
amended, permitting the extradition of the app¢lfamm the Czech Republic to another state,
the Constitutional Court also examines whetheradrtime extradition is prevented by the fact that
the person whose extradition is at issue has besmtegl international protection in the Czech
Republic, or by the fact that no final decisions lyat been made on this person’s application for
international protection, including, as the case &, a court review. The purpose of both ofthe
above preconditions for permitting extradition asguarantee that the extradition will not b
breach of the obligation based on the principleart-refoulement within the meaning of Articl

promulgated under No. 208/1993 in the Official Jalrand Articles 2 and 3 of the Convent
for the Protection of Human Rights and Fundamehtakedoms, which, being an obligatipn

arising from a treaty on the protection of humaghts, takes precedence over other obligatjons
under international treaties. However, in this pexting the Constitutional Court neither reviews
nor reassesses the conclusions as to the law valnécloontained in the court decision that has
held the extradition to be permissible.




Other comments or references (for example, links tother cases, does this decision replace a
previous decision?)

The current practice is that the Minister of Juestiecides on the extradition request of a foregmtry,
after the Regional Court decides whether the eiioadis permissible. The person can lodge
complaint against the decision of the Regional Ctmurthe Higher Court. Based on that decision,
Minister of Justice either permits the extraditidimes not permit it or based on reasons given Wy
terminates the extradition proceedings.

Up to now, the Constitution Court was not unitedtgnopinion whether the decision on extradition
the Minister of Justice shall be considered the paecedural remedy for the purposes of lodgin
constitutional complaint to safeguard the rightghaf appelant, or whether the constitutional compl
against the decision of the Higher Court is alsopssible.
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EXPLANATORY NOTE

1. Decisions submitted with this form may be courtisiens, or decisions of
other judicial, quasi-judicial and administrativedies.

2. Where applicable, please follow the court’s officdase reference system.

3. For example in situations where the country ofnretumould be different from
the applicant’s country of origin.

For any questions relating to this form, pleasdacithe RefWorld team at the
address below.

Please submit this form to:

Protection Information Unit
Division of International Protection
UNHCR

Case Postale 2500

1211 Genéve 2 Dépot
Switzerland

Fax: +41-22-739-7396

Email: refworld@unhcr.org




