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Mr Justice Cranston :
Introduction

1. This case raises the ambit of rule 353 of the Innatign Rules, a rule which is part of
the regular diet of judges sitting in the Admirasive Court. Rule 353 is the “fresh
claim” rule. In essence it governs the handlingadélitional information after an
applicant has had an asylum or human rights clafused and appeal rights have
been exhausted. At issue is whether rule 353 eppli a case such as the present,
when a person whose claim for asylum or leave imare on human rights grounds is
refused, leaves the United Kingdom but then retiner® and makes another claim.
Apparently there is no authoritative ruling on tpmint. Whether such a person can
appeal from within the United Kingdom when the sdgent claim is refused turns
on whether or not rule 353 applies. Assuming tié¢ 353 does apply the second
aspect of this case is the more straightforwardajrvehether the Secretary of State’s
actions pursuant to it are in any way flawed.

Background

2. The claimant is a citizen of Iraq, from the Kurdi8iatonomous Zone (KAZ). He
originally arrived in the United Kingdom in Novemb2000 and claimed asylum on
the grounds that he feared ill-treatment by théharities in the KAZ due to his
employment by an Iranian trader and involvementhia illegal sale of a mummy.
This claim was refused by the Secretary of Stat@®danuary 2003 and his appeal
was dismissed by an Adjudicator on 25 November 2008 the course of her
determination the Adjudicator gave the followingsens:

“9.1 The chronology of the appellant’s account dingoes not
make sense. In particular | do not understand dieft Iraq
before the date of the decree formally banning thasling
activities, nor why a warrant would have been idsbefore
that decree; nor why he would not have receiveduduweant in
the 19 days before its issue and his leaving thmtcy. There
is also considerable force in the Home Office sigsion that if
the authorities had wanted to arrest him they hatgpla
opportunity to do so between May and September.thdése
circumstances | attach no weight to the warrant famd the
appellant’s evidence as to the basis of his featdikely to be
true.

9.2 ...

9.3 For the sake of completeness, the appellagdisf had they
been found to be genuine, amount to a fear of prasm for a
criminal offence that he was at the time well awhee was
committing ... [T]he objective evidence (CIPU repQrttober
2002, paragraphs 5.111 to 5.114) made clear thiaough
prison conditions in Northern Iraq have improvedretent
years following the intervention of the ICRC, the@ntinued
to be private undeclared prisons to which theneoisaccess to
ICRC officials and there were reports of torture bmth the



KDP and PUK authorities ... Had | found the appelant
account credible 1 would on this evidence have hewable to
exclude any real risk of treatment contrary to @eti3 if he
were to be returned to the KAA (sic).”

Permission to appeal to the Immigration Appeal Omndl was refused. On 21
February 2006 the claimant signed an IS101PA (Mot withdrawal of an
Application for Asylum/intention not to exercisepegal right/withdrawal of Appeal)
and voluntarily returned to Iraqg.

The claimant returned to the United Kingdom alntesi years later. On 22 January
2008 he arrived concealed in a lorry and claimeguas immediately upon his
discovery by the police. The interview conductathvinim that day consisted of four
guestions: (i) why did he leave the UK, (ii) whydhhe now decided to return, (iii)
was his reason for claiming asylum the same asdason for his previous asylum
claim, and (iv) had anything happened to him siheewas last in the United
Kingdom that might be relevant to his asylum claim@ (i) he answered: “Because |
had a cold/flu and my doctor told me to go and livea warm country.” He referred
in his answer to (ii) to the problems starting againd to question (iii) he said: “Yes.
| used to work with historical things — history alnelcause of that | have problems. |
was dealing with historical goods.” In answer itg fie referred to his involvement
with the illegal sale of a mummy and to having beeested and tortured because of
it. The arrest and torture were no part of hisjmes claim.

The answers were recorded with the pro forma queston a form “Repeat Asylum
Applicant. OSCU Referral Proforma”. OSCU is thpe@ational Support Casework
Unit. The next day, 23 January, the claimant adkedee a doctor at Aylesbury
police station, complaining of head problems arieeart issue. Then on 25 January,
still at Aylesbury police station, again at his weqt, he asked to be examined by a
doctor and to have recorded burn injuries to lghtririst and “chizzle marks” to his
right forearm. The report read:

“[C]laims to have been tortured four months ago Isthin
custody of the Iraq Police. [S]uspect is pendimgaitation
and requests injuries are noted as part of appggblicitors
“Wilkins” will have advised client.”

The doctor saw him and recorded “[A]lleged tortumarks. Arm. Right.” The
claimant was transferred soon after to the Oakim@entre to be detained.

Meanwhile by a letter dated 24 January 2008 therdint rejected the claimant’s
representations — the answers in the interviewd-rafused to treat them as a fresh
claim under paragraph 353 of the Immigration Rul€kis letter stated that:

“...account has been taken of the fact that, by yown
admission, your representations are based on the ssasons

as those given in your previous asylum claim, whigas
refused on 29anuary 2003. No evidence has been produced in
support of your claim to have been arrested antlireat on
your return to Iraq, for what, in any event, woblel a criminal
matter.”



Reference was then made to the reasoning of theidfadjtor dismissing the
claimant’s previous appeal, the finding on credpiland the letter concluded that:

“ ...your submissions seek to rely on the reasonsfqquard
in your previous asylum claim and add no new sigaift
information or evidence to support your accounewénts on
your return to Irag.”.

The letter ended by setting out paragraph 353 @fitimigration Rules and that the
decision maker was “not persuaded that the subomssyou have made, taken
together with previously considered material, czemtealistic prospect of success.”

The claimant remained in detention following thecigion. It seems the allegation of
torture was repeated at the Oakington Detentiortr€emd reported to the Secretary
of State. In a letter dated 23 February 2008 tberedary of State said that the
claimant had not submitted any new evidence to auys allegation of torture. The
Secretary of State refused to give further conatilan to the claim on the basis that
“full and fair consideration has already been givien your claim of torture”,
apparently relying on the letter of 24 January 2008

The claimant’s current solicitors were first instied on 8 February 2008 and visited
him in detention on 14 February 2008. Followingttimitial meeting, and the taking
of instructions, their contact details were padeedis family, and a scanned copy of
an arrest warrant was sent to the solicitors fraaw|.I On receipt of a translation of
that warrant, on 17 March 2008, the solicitors semétter of representation on 18
March 2008. This set out the essence of the claimaase, being (i) he would be at
risk of further arrest on return to Iraq; (ii)) hachbeen tortured in Iraq whilst being
held by the security forces for a total of nine slaynd that, as a result, he had a
number of physical injuries which continued to aff&im; and (iii) the objective
evidence suggested that this was commonplace inKé&, and that he would
therefore be at real risk of ill-treatment in breax Article 3 if returned to Irag. A
copy of the arrest warrant was attached to therletith a specific request that
removal be deferred if the Secretary of State vdsfoe it to be verified, as the
original was to be sent from Irag.

No reply to that letter was received until the aft®n of 27 March 2008. By this
time, the claimant’'s solicitors had obtained a regfoom a country expert, Dr.
Rebwah Fatah, who had examined the copy of thetanarant and concluded that,
while it could not be confirmed to be genuine,hibsld be “taken seriously”. He set
out his reasons for reaching this conclusion, wimcfuded that it was plausible that
the client would come to obtain his arrest waransuch documents are often sent to
immediate family members; that the template way génilar to authentic warrants
with which he was familiar; and the relatively unaknature of the charges specified
in it, Articles 289 and 298 of the Iraq Penal Caoslgyported his account. This report
was faxed to the Secretary of State upon receipthenafternoon of 27 March, at
15.59. The claimant’s solicitors added that refeesto Articles 289 and 298 of the
Iragi Penal Code corresponded with his accountofgarrested whilst in possession
of a false ID card. At this stage, the claimargddicitors were not aware of any
response to their letter of 18 March, or indeedhef claimant’s imminent removal,
having been informed that it was due to take p&tcépm on 28 March. They were
therefore awaiting a response before seeking andtipn against his removal.
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The Secretary of State sent two faxed lettersaacthimant’s solicitors on 27 March.
The first of these, written without sight of Dr.teh’s report and faxed at 14.28, set
out the background, repeated the assertion thatléimaant’s claim was based on the
same reasons as his previously refused claim deded to a discrepancy between
the claimant’s answers at interview and his clagnset out in his solicitors’ letter. (In
his asylum interview he had said that he was irIw the illegal sale of a mummy,
in the letter of 18 March 2008 it was said thahhd been stopped at a checkpoint and
had a false ID). The letter then referred to th&judicator’'s findings that any
previous ill treatment was not for a Refugee Cotieanreason and stated that no
reliance could be placed on the arrest warranesineas not original, was dated after
the claimant had left Iraqg, did not specify thes@ss that it was issued and was not
accompanied by an envelope to authenticate the alatevhich it was received.
Criticism was also made of the medical evidencegtirer words the report prepared
by the police doctor whilst he was at the poliaish in Aylesbury in January 2008,
since that doctor was not qualified to identifydmnce of torture.

The second letter of 27 March, faxed at 17.41,ctege Dr. Fatah’s report on the
grounds that he could not conclusively state thatdocument was reliable. It also
stated that “in the absence of an injunction, remhoull continue as notified.” The
claimant was in fact already in the process of peemoved, the charter flight having
departed at 16.00. His solicitors lodged an appbo for urgent consideration on the
morning of 28 March, believing removal would ndtéglace until 7pm that evening,
but received a call from the claimant at 3pm inforgnthem that he was, in fact, back
in Irag. The Secretary of State has apologisedHerincorrect information given
about the date of his departure and no point amsesation to it before me.

Subsequent to the claimant’'s removal from the UWhit&ngdom his solicitors
received the original arrest warrant in the posataifriend of his in Sheffield. They
contacted Dr. Fatah to enquire whether a sighhefdriginal would enable him to
make further findings, and he asked for a coloanscDr. Fatah then produced a
slightly amended report, maintaining his originahclusion, which was sent to the
defendant on 4 April 2008. The previous day goliagtion notice for interim relief
was issued. On 4 April 2008 Stanley Burton J settimetable for the
Acknowledgment of Service and adjourned considematf the application for
interim relief and the application for permissienctaim judicial review. He gave the
following reasons:

“It appears from the BIA’s letter of 27 March 20@&at the
claimant’s credibility was rejected by the Adjudma The
new grounds contain little objective that would detp the
conclusion that the Secretary of State cannot atbae the
decision to reject the fresh claim was at leastianty justified

A subsequent application to vary the order wassexfu The Secretary of State filed
an Acknowledgment of Service on 17 April 2008, etiag a further decision letter.
The following points were made in that letter:

(i) The expert had not mentioned any cases wheigabebeen
accepted as an independent assessor of the pralbity



documents, and there was nothing in his skills @xgerience
to show that he was an expert on this matter;

(i) The expert had referred to a statement from ¢raimant
which had not been disclosed to the defendant;

(i) The expert himself accepted that his “testsére not
necessarily conclusive;

(iv) It was not clear from the report whether theert had
examined the original arrest warrant;

(v) The expert had said that one of the principatd related to
the quality of the paper on which the arrest warveas printed
— but he made no mention of the outcome of this tes

(vi) The expert had given an explanation for hoe thaimant
might have obtained the arrest warrant. HoweVer ctaimant
had not himself explained this to the Secretar@tate, and the
expert did not provide any support for his assesjo

(vii) The expert had said that he had not seenrgetb arrest
warrant which cited articles 289 and 298 of thegilrBenal
Code, but in the absence of any account of the régpe
experience of forged arrest warrants this statermemt not be
accepted as authoritative;

(viii) The expert himself had said that the resufithis tests
“cannot strongly justify that [the arrest warrad] reliable”,

albeit he added that it “should be taken seriolUslghe

Secretary of State considered these observatiohs,tat best,
equivocal.

Paragraphs 26-27 of the letter concluded:

26. Applying the law to the facts, at appeal thev meaterial
would not conceivably undermine the adjudicatogjection of
your client’'s account as incredible and the regectof his
claimed fear of persecution or ill-treatment. Aseault nothing
in the new material would otherwise lead to a nfax®urable
view being taken by a later immigration judge orseathe
prospect of a different outcome.

27. Consequently, the hypothetical judge, applyiimg same
legal test to the same facts, would in substanogeaat the
same result as the Secretary of State. Put anaingrtaking
the material, old and new, as a whole, any appesg¢d upon it
would on any legitimate view be bound to fail.

In reply the claimant’s solicitors wrote settingt @ particular how the arrest warrant
had come into the claimant’s possession, the ac@eady referred to.
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The application for urgent consideration was reduse Wyn Williams J on 28 March
2008. Permission in the main judicial review wefiised on the papers by Stadlen J
on 21 April 2008, but renewed to an oral hearinfpleeWyn Williams J on 2 May
2008. At 19.00 on 1 May a further decision letteas faxed to the claimant’s
solicitors, setting out supplementary reasons @ratcepting the expert evidence in
respect of the arrest warrant:

(i) The claimant’'s solicitors had asked whetherhsigf the
original warrant would assist. In response theeseixpad asked
for a colour scan of the warrant, and this was iolex. It

followed that the expert had not ever examined dhiginal

warrant;

(i) It followed that the expert had not appliedeowf his
principal tests — namely an analysis of the qualftthe paper;

(i) The witness statement and documents that baén
provided did not attest to the authenticity of #neest warrant;

(iv) It was highly unlikely that the security forcén Iraq would
release the claimant and then issue a warranigarhest;

(v) There was no explanation as to how the clairagrdrents
had obtained the arrest warrant;

(vi) The suggestion that the claimant’s parents flezeéived the
warrant with instructions to forward it to the ctant was
highly implausible;

(vii) The claimant had failed to mention the alldgevents of
October 2007 when he made his second asylum claim i
January 2008.

Because of the late service of that letter Wyn Mfills J reserved judgment following
the hearing on 2 May 2008. In a judgment dateMag 2008 he refused permission:
[2008] EWHC 1032 (Admin). In respect of the claitia contention that rule 353
did not have any application to the case he said:

“[22] | can think of no reason why the words ofad53 should
not be given their ordinary meaning. On that basannot see
how the claims made by the Claimant on 22 Janu@ég are
not within the rule. Further, and additionally Incthink of no
good reason why the words of rule 353 should berpnéted
differently from their ordinary meaning. The pldact is that if
a person makes a second or subsequent claim vhprioperly
to be regarded as a fresh claim within the meaofngle 353
he or she will have a right of appeal.”

In respect of the contention that the Secretar§tate’s decision was irrational on the
facts, his Lordship said:



“[35] In my judgment the letters of 17 April 2008ich1 May
2008 show that the defendant considered the coegat test
when deciding whether or not the claimant's further
representations should be treated as a fresh @aunin my
judgment, her conclusion that they should not bérsated is
not arguably irrational. The letters contain cogexasons why
that is so.

[36] During the course of her submissions Miss Waad good
enough to recognise that the many points whichDifendant
had raised about the authenticity and/or religbiit the arrest
warrant would provide powerful ammunition with whido

confront the claimant in any appeal before an Inmatign

Judge either by way of cross-examination or subbonssn my

judgment the points raised by the defendant inl¢tiers to
which | have referred go further than that. Theyndestrate
that an Immigration Judge, properly directing hitilkerself,

would be almost bound to reach the same conclusibast the
warrant as the conclusions reached by the defendant

[37] The other issue of some importance, of coursethe
allegation of torture. In reality the claimant puogd no
evidence, independent of his own assertion, to @tpihe
allegation. The defendant gave her view aboutalégation in
the letter of 23 February 2008 and she dealt widtyain in her
letter of 27 March 2008. Nothing about her consten of
this issue was arguably irrational.”

An application for permission to appeal was refusedhe paper by Laws LJ but on a
renewed oral application permission to apply falgial review was granted by Ward
and Lloyd LJJ. As is customary the Secretary ateStvas not represented. | have
not yet seen a transcript of the judgment. Coufsethe claimant, Miss Ward,
kindly provided a note of the judgment. It appehet the court considered that there
was a new aspect to the claimant’'s further reptasens which had not previously
been considered, namely the allegation of tortarej that, for this reason, they
arguably should have been treated as a fresh asyaim:

“... The allegation of torture was a fresh allegatit made in
the asylum claim of 2000 (sic), it was new. In jugigment, it
is highly arguable it amounted to a completely Hresylum
claim which had to be judged on its merits by tleerStary of
State and if refused attracted an automatic righppeal.

The defendant’s letter of 24 January 2008 states ‘th. by
your own admission, your representations are basedhe
same reasons as those given in your previous asglamn,
which was refused on 29 January 2003. No evideasebeen
produced in support of your claim to have beenséedk and
tortured on your return to Iraq ... Taking all of thbove into
consideration your representations are rejectedtamdecision
to refuse your earlier claim is maintained.” Arglyathe
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Secretary of State failed to recognise that this \mafresh
claim, and there was evidence in the form of thpeliant’s
assertion. She seems to have treated it as aitatppl under
paragraph 353, i.e. as a “fresh claim” on signiftbadifferent
material. It is arguable that paragraph 353 da#sarise here
at least until the fresh asylum claim has been gnlgp
considered. It is therefore arguable that judiotaiew should
be allowed.”

In any event the Court of Appeal granted permissinder CPR 52.15(3) on both of
the grounds advanced in the claim form namely, tt@tprovisions of paragraph 353
of the Immigration Rules should not be appliedhe tlaimant’s case at all, and that
in any event, the Secretary of State could nobmaliy conclude that his claim would
have no prospect of success before an immigratidgg. Before me the claimant
seeks orders quashing the decision to treat thenatd’'s new claim as “further
submissions” which must meet the test of parag2fh of the Immigration Rules
and the various decisions not to treat his newrckas satisfying the requirements of
that rule. In addition the claimant seeks ordeed the Secretary of State grant him a
right of appeal against the refusal of his newwasytlaim, the time for lodging such
an appeal not to begin until his return to the EchiKingdom and to use her best
endeavours to facilitate his return here.

The Legal Framework

There is a web of statutory provisions governing tight of appeal from a refusal to
grant asylum. The right of appeal turns on the ingalof an immigration decision,
such as a refusal to grant or vary leave to enteremain. Section 82 of the
Nationality, Immigration and Asylum Act 2002 readspart:

“82 Right of appeal: general

(1) Where an immigration decision is made in respdca
person he may appeal to the Tribunal.

(2) In this Part “immigration decision” means—

(a) refusal of leave to enter the United Kingdom,

(d) refusal to vary a person’s leave to enter onai@ in the
United Kingdom if the result of the refusal is thhe person
has no leave to enter or remain”.

The grounds on which an appeal against a refusbdaske to enter may be brought
include, by virtue of section 84(1)(g) of the 20@&t, “that removal of the appellant
from the United Kingdom in consequence of the inmatign decision would breach
the United Kingdom’s obligations under the Refug@envention ...” Thus the

person refused asylum — who is in effect refuseadeto enter — can appeal.
However, section 92 limits the extent to which pess may appeal by virtue of
section 82(1) while they are still in the Unitednigdom. However, that section
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allows an appeal from within the United Kingdomtlfe appellant has made an
asylum claim or a human rights claim while in theitdd Kingdom: s.92(4)(a).

If a person makes what is assessed to be a frgklmaslaim, having previously had
an asylum claim refused, a refusal of that newntlaiould, under these provisions,
trigger a further right of appeal: seevRSecretary of State for the Home Department
ex _parte Onibiyd1996] 1 QB 768, 784 per Sir Thomas Bingham MRot Rvery
further request for asylum could be allowed to gawan appeal, however, for the
obvious reason that serial claims could be madéhersame basis, notwithstanding
the refusal of the original claim. Statute prowdme answer: the Secretary of State
may certify an asylum or human rights claim as ntyeanfounded and that bars an
appeal: s94. The result of section 94 certificai®that the right of appeal can only
be brought out-of-country. Another possible baamoappeal lies in section 96 of the
2002 Act, which enables the Secretary of Statenomanigration officer to issue a
certificate preventing an appeal when the clainwtoch the new decision relates
relies on a matter that should have been raisad sppeal against the old decision.

Apart from these statutory bars, there is also*ttesh claims” rule. In_Onibiydir
Thomas Bingham MR set out what would amount teahrasylum claim:

“The acid test must always be whether, comparirey ibw
claim with that earlier rejected, and excluding eng@ on
which the claimant could reasonably have been dggddo rely
in the earlier claim, the new claim is sufficientifferent from
the earlier claim to admit of a realistic prospebat a
favourable view could be taken of the new claimpadesthe
unfavourable conclusion reached on the earliermdla{at
783G-784A).

That was a case where the applicant had made ma étai asylum, based on the
political activities of his father, but concededttthne himself could not show a well-
founded fear of persecution so that his appeal lom d¢laim was dismissed.
Subsequently, he made what he indicated was a ¢tash for asylum on the basis of
his own association with an opposition politicabgp in his country and supported by
material on the human rights situation there. TBleeretary of State concluded that
this was not a fresh claim so there was no averiuappeal under the existing
statutory provisions. The Court of Appeal held thgerson could not be deprived of
a right to make a fresh asylum claim, whether drheohad left the United Kingdom,
but that in this instance the decision of the Sacyeof State that he had not made a
fresh claim, and thus had no further right of appsas unassailable. Subsequently,
the Court of Appeal authoritatively decided thae thuestion of whether further
submissions purporting to be a new claim for asylumounted to a “fresh claim” was
a matter to be decided by the Secretary of State ma right of appeal, although the
decision was susceptible to judicial review: see Becretary of State for the Home
Department ex parte Cakabdp98] EWCA Civ 1116; [1998] Imm AR 177.

The test propounded by Sir Thomas Bingham MR foatvemounts to a fresh claim
reflects rule 346 of the Immigration Rules, introdd in 1994. As amended that read:

“346. Where an asylum applicant has previouslynbeéused
asylum during his stay in the United Kingdom, tlexi®tary of
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State will determine whether any further repredsorta should
be treated as a fresh application for asylum. Seeretary of
State will treat representations as a fresh apphicdor asylum
if the claim advanced in the representations idigently

different from the earlier claim that there is aligtic prospect
that the conditions set out in paragraph 334 vélkhtisfied. In
considering whether to treat the representationsa d@sesh
claim, the Secretary of State will disregard anyemal which:

(1) is not significant; or
(i) is not credible; or

(iif) was available to the applicant at the timeentthe previous application
was refused or when any appeal was determined.”

In 2004 the rule was amended and renumbered a8%ate Statement of Changes in
Immigration RulesHC 1112. At the time there was no Explanatorynddeandum
for this and other changes to the Rules. For ptegerposes the key change was
omission of the phrase “during his stay in the eadiKingdom”.

“Fresh Claims

353. When a human rights or asylum claim has bersed...
and any appeal relating to that claim is no lorganding, the
decision maker will consider any further submissi@nd, if
rejected, will then determine whether they amountitfresh
claim. The submissions will amount to a fresh cl#itiey are
significantly different from the material that hg@seviously
been considered. The submissions will only be &ggmtly
different if the content:

(i) had not already been considered; and

(i) taken together with the previously considenexdhterial,
created a realistic prospect of success, notwitdgtg its
rejection.

This paragraph does not apply to claims made oasrse

The Asylum Instructions, which offer operationates by step, guidance for
caseworkers working for the Secretary of Statetainnsome ten pages relating to
rule 353. One aspect deals with applicants whe teen refused leave in relation to
their initial asylum or human rights claim befoeavVing the United Kingdom but
subsequently return and raise asylum or humansrigeties again. Case workers are
told that rule 353 should be applied in such casdse fact that an appellant has left
the country is said not to be material to its aggilon. The document continues that
“the importance of applying paragraph 353 in thesses is that if there is either no
fresh asylum or fresh human rights claim, thenrtgbt of appeal is out-of-country
rather than in-country ...”
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In WM (DRC) v_Secretary of State for the Home Departm@®06] EWCA Civ
1495; [2007] Imm A R 337 the Court of Appeal (Buxtdonathan Parker and Moore-
Bick LJJ) described the Secretary of State’s tas#teciding whether there is a fresh
claim. She must consider the new material togetién the old and make two
judgements. First, she must decide whether thematerial is significantly different
from that already submitted on the basis of whiwh ¢tlaim failed. That turns on
whether the material has already been considetethe material is not "significantly
different” that is the end of the matter. If thaterial is significantly different, the
Secretary of State has then to consider whetheh whe material previously
considered it creates a realistic prospect of sscoea further claim. The Court of
Appeal held that the rule only imposes “a somewhatlest test that the application
has to meet before it becomes a fresh claim”. e&a®ylum or human rights are in
issue the consideration of all decision-makerse-Shcretary of State, the adjudicator
and the court — must be informed by the anxioustsgr of the material.

The Court of Appeal went on to hold that on a &rale by judicial review to a
decision of the Secretary of State under rule 353a@amant must show that the
decision was irrational. A decision would be iiwaal if the Secretary of State had
asked the wrong question or had not applied anxgouginy. As the Court of Appeal
said:

“The question is not whether the Secretary of Stabeself

thinks that the new claim is a good one or shoulttsed, but
whether there is a realistic prospect of an adatdic[allowing

the appeal]. The Secretary of State of coursearahno doubt
logically should, treat his own view of the meréts a starting
point for that enquiry; but it is only a startingipt in the

consideration of a question that is distinctly eliént from the
exercise of the Secretary of State making up hia avind.”

(para 11)

Applicability of rule 353

The first issue in this claim concerns whether r8&3 of the Immigration Rules
applies to the claimant whose claim for asylum wasuccessful, who returned to
Irag for some two years, and then entered the drdiagdom again making another
asylum claim. If rule 353 does not apply to suakes then the person has a right to
appeal in the ordinary way in the event of therolaeing refused. If rule 353 applies
then should the subsequent claim be rejected agm@ ik no fresh asylum or fresh
human rights claim, there is no in-country rightappeal. It appears the issue has not
been subject to an authoritative ruling. Rule 383ypically considered in the
Administrative Court in the context of persons nmakiurther submissions in support
of a claim or adding an Article 8 ECHR claim becaud the time taken by the
Secretary of State in dealing with them. Appasetite applicability of rule 353 to a
subsequent claim is new territory in a situatiorerehsomeone has left the country
and returned and made a claim on what is said thdtect grounds.

(a) Claimant’s submissions

The claimant argues that paragraph 353 has nocagiph in his type of case, where
his claim is that, following his return to Iraq, meas detained and mistreated in a
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manner which had not occurred previously. In fegent submissions on his behalf,
Miss Ward submitted that there is a clear concéptiifference between further
representations in this type of case and furtheresentations in support of an
existing claim, or against removal on new groun8ke asks, hypothetically, whether
any length of time outside the United Kingdom, ihatever circumstances, would be
irrelevant. If so, a person who had previouslynséd asylum, even one who, at the
time, was justified in doing so, but was ultimatalysuccessful due to the passage of
time would, if fleeing a different war in a differe country, have to satisfy the
additional hurdle of being deemed to have a realmtospect of success on appeal
before being able to bring an appeal. She sulimgtisthis seems far removed from
the situation envisaged by the wording of rule 358l its consequential bar on in-
country appeal rights. Miss Ward’s submissiongh@ context of her hypothetical
case have an instinctive appeal.

To support her contention Miss Ward advanced twopants. First, she submitted
that as a matter of construction rule 353 shouldd#ined in its application. While
the phrase “further submissions” in the rule calgdcribe a situation where a person
was making submissions further to an earlier claiwas not apt where a person was
making submissions on a completely new claim. timeo words as a matter of
language “further submissions” meant submissiomthén to an existing claim, but
not submissions regarding a new claim in the tyfpleypothetical case she advanced.
Secondly, Miss Ward submitted that to adopt anothterpretation would lead to
what she characterised as a logical difficulty:rewéth so obvious a new claim in her
hypothetical case everything had to be referred ba¢he previous claim. She gave
as an example of this logical difficulty the Seargtof State’s first letter of 27 March
2008, where in a curiously worded sub-paragrapHdbethat the arrest warrant was
issued after the claimant made a voluntary deparftom the United Kingdom is
introduced as part of the reasoning that no refiarouild be placed on the warrant. In
reply to the Secretary of State’s submission, théss rule 353 was given a broad
construction serial applications could be madehegenerating appeal rights, Miss
Ward pointed to statutory powers such as sectidnar@l 96, specially designed to
address abuse.

Miss Ward bolstered her case by reference to thigation under European Union
Council Regulation (EC) No 343/2003 (commonly regdrto as “Dublin 11”) on
Member States to take back an asylum applicant subsequently claims asylum in
another Member State. That obligation cease®ififylum seeker leaves the territory
of the Member State for three months or more (fAaté#f5)). Miss Ward suggests that
this may be seen, at least in part, as recognthah after a certain period of time a
claim being made is unlikely to be properly catéegga as the same claim. In her
submission it seemed illogical that the claimanswaa worse position than if his
previous claim had been made, for example, in Franc

At a practical level Miss Ward contended that tlanecant had advanced a new claim
when he returned to this country. Although thenctmt answered “yes” when asked
on 22 January whether his reasons for claiminguasylere the same as previously,
this could not be determinative of the issue, alfioit was treated as such by the
Secretary of State in her decision letters. It \@aperfectly natural answer for a
person who had suffered mistreatment at the hahdkeoauthorities of the same
country he was previously fleeing. It did not mehat the claim was based on the
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same facts. It plainly was not because it raisgdrdion and torture. These are fresh
allegations, relating to a period after his origioaim was refused. In this respect
Miss Ward was critical of the truncated form of theestionnaire, with only four
basic questions, and of what she said was thengagliestion which elicited this
answer. Claimants should be asked straightforwandily they were now claiming
asylum or other protection. In any event, she dma the point that the interview
followed the day after the claimant had been dieoed coming out the back of a
lorry after what was no doubt an arduous journeythat too much store should not
be placed on it.

(b) The meaning of rule 353

Although laid before Parliament the Immigration &ldo not constitute a statutory
instrument. It was not suggested to me that traslemany difference as to how the
rules were to be interpreted. One begins, nauetiough, with the words. The

terms of rule 353 are clear enough as to when ptieg first, a human rights or

asylum claim has been refused and, secondly, apgahpelating to the claim is no

longer pending. Those conditions are satisfiedhia case because the claimant’s
asylum claim was refused in January 2003 and Ittat year his appeal to an

Adjudicator was unsuccessful. On its face, theggfthe rule applies. Is there any
reason that it should not?

There is of course the hypothetical situation adednon the claimant’s behalf. To
my mind there is nothing incongruent in applying thle in that type of case. It will
be recalled that in that situation a person hasahakhim refused, there is no appeal
outstanding, and he leaves the United Kingdom.isteaught up in a different war in
a different country and arrives again in the Unikddgdom making a claim. Why
should rule 353 not apply to this type of hypottaticlaim? In the first possibility, if
the Secretary of State accepts the claim, thdtesehd of the matter. The claim has
been successful. If the Secretary of State does tie second possibility — she must,
in terms of the rule, determine whether it amouats fresh claim. If she decides that
it constitutes a fresh claim, then her decisionit@nclaim itself can be appealed to the
tribunal in the ordinary way under section 92(4o the person can have the claim
examined by an immigration judge. If unhappy whk decision of the immigration
judge the person can have it tested further byrgtltges. The third possibility is if
the Secretary of State rejects the claim and a¢®idds that it does not constitute a
fresh claim. In that situation her decision on filesh claim point can be challenged
in judicial review proceedings in accordance with approach laid down in WMIf
the judicial review is successful the Secretaryptate may well change her mind on
reconsideration. All of this seems a perfectlyssigle framework to handle a claim in
the hypothetical situation advanced.

The use of the phrase “further submissions” in 88 may be inelegant, on one
reading harking back to the claim previously ma#awever, it is clear that “further
submissions” cannot be read as meaning “furthemgsgions in support of an
existing claim” for the simple reason that rule 3f#lies only when a human rights
or asylum claim has been refused and all appeals baen exhausted. In other
words rule 353 only applies when there is no extdaim. Moreover, use of the
phrase “further submissions” does not appear irgp@ate when used in the context
of a rule providing a framework for deciding whattwe not there is a fresh claim.
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The further submissions could be held to constigufeesh claim but equally be said
to relate to a previously rejected claim.

The policy background supports what seems to lzeddnsible reading of rule 353.
This goes to a purposive construction of the ruléhe policy behind the rule was
touched on earlier: to prevent serial unfoundediegions for asylum, which would
all generate rights of appeal and therefore pro@dgght to remain in the United
Kingdom while the appeals are heard. Within thatext of rule 353 Miss Ward
seeks to meet this abuse point with her suggestianthe rule applies unless the
person leaves the United Kingdom. Leaving caneoirtelevant for the purposes of
rule 353, she says, given that it expressly doé¢sapply to claims made overseas.
Moreover, in her submission for rule 353 not to lgghe person would have to be
away from the United Kingdom for a reasonable pmkrio three months is one
possibility, based on the period in Dublin Il — atihé claim is in some sense new.
Certainly a time period would meet the abuses tbereédary of State advanced in
argument of the unsuccessful asylum applicant pappver the border from
Northern Ireland to the Irish Republic or bookingedurn flight from the United
Kingdom and, on return, making another asylum apgibbn with a right of appeal on
refusal. Although, in policy terms, this limitati@n the ambit of the rule might make
sense it would be to rewrite the rule in a subsdhmtay. The rule would need to be
read not to apply if the person left the United ¢gdom. But for how long: if three
months, why not two, or six? There would still the task of deciding whether the
claim advanced on return was a fresh claim. Theeeit seems to me that a
purposive construction supports the applicatiorthef rule in the hypothetical case
advanced to support his argument as to its coriginjc fortiori in the claimant’s
own case.

For sake of completeness | need to add that iniew the history of the rule does not
help in its interpretation one way or the othewribg the argument | was attracted to
the Secretary of State’s suggestion that omissidheophrase “during his stay in the
United Kingdom” in 2004 supported what | have hide the correct interpretation
of the rule. It will be recalled that this chanigewording occurred when rule 346
became rule 353. In the Secretary of State’s ssdion, rule 346 was only triggered
if the previous application for asylum had beemsefl during the applicant’s stay in
the United Kingdom. It would therefore not applythke applicant had left the United
Kingdom after refusal of his claim and then retar@ad made a new asylum claim.
Under the present rule the condition that the @dfe$ asylum occurred during the
applicant’s stay in the United Kingdom has beenaesd. It was said that the
obvious intention was that it should no longer hamapediment to the application of
the rule that the applicant had left the United giom and returned between the
refusal of the previous asylum application and thémission of the fresh
representations. On reflection | think that ruk6 3annot be read in the manner
contended for by the Secretary of State. That sakenecessary the various
arguments Miss Ward inventively deployed to explkhi@ changed wording in 2004,
such as the implications which should be drawn ftbenAsylum Instructions or what
was said in 2007 to be the background to changesiththe Immigration Rules.

Whether application of rule 353 was flawed

If rule 353 of the Immigration Rules applies to tieimant’s case, the issue becomes
the straightforward one of whether the Secretar$tate has invoked it in accordance
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with established legal principles. In effect therere two aspects to the claimant’s
further representations, the arrest warrant anchfilegation of torture. It appears that
the Court of Appeal considered that because thertoallegation was new it arguably
ought to have been treated as a fresh claim. Bathdrture allegation and the arrest
warrant were new, albeit that a different arrestrar had been relied upon in
support of the original claim. The fact that regrstions about both were new meant
that the condition in rule 353(i) was satisfiedattihey had not previously been
considered. It was still necessary to satisfydbedition in rule 353(ii), that “taken
together with the previously considered materiaéyj created a realistic prospect of
success, notwithstanding its rejection.” The issuehether the Secretary of State’s
decision that they did not create a realistic peasjpf success is flawed in public law
terms.

The claimant’s essential points, which on his dssee never been addressed by the
Secretary of State are firstly, that a new arrestrant has been produced and has
been examined by a country expert, who while uridedably not going so far as to
assert that it is definitely genuine states thashiould be taken seriously” and gives
reasons for this conclusion. Secondly, the clainaving spent two years back in
Iraq, returned to the United Kingdom and complaitieat he had been detained and
tortured in Iraq since his return, having nevervmesly made any such claim. He
has not been examined other than by a police do@aorhom he pointed out scars
alleged to be caused by torture, but the SecretaBtate has refused to take this any
further. Thirdly, while his previous claim to bd &ask was rejected by the
Adjudicator on the grounds that she felt the chhogy of his account “simply did not
make sense” at a hearing where he was unrepressh&dent on to find that had his
account been credible, she would have been unabkvitence any real risk of
treatment contrary to Article 3 of the ECHR. Itpisrhaps convenient to consider the
claimant’s case in relation to arrest warrant amtute in turn.

(a) Arrest warrant

Tanveer Ahmed Secretary of State for the Home Departnjg602] UKIAT 00439,

a decision of the Immigration Appeal Tribunal, &fishes authoritatively that it is for
the claimant to establish the reliability of a do@nt if it is at issue (para 33). A
document should not be viewed in isolation buthe tontext of the evidence as a
whole (para 35). In_Asif Naseev Secretary of State for the Home Department
[2006] EWHC 1671 an FIR and an arrest warrant vpeoeluced. Collins J said that
if the Secretary of State reasonably on the matbatore her took the view that it
was not evidence which could be accepted, andftreraiould not give a reasonable
prospect of success on appeal, she was entitidol $0. His Lordship continued:

“What is important in circumstances such as thitha there
should be evidence indicating how the relevant dumnts
came into existence and supporting their genuirehefpara
37).

A key factor in the decision was that it was nodbwn how the FIR and arrest warrant
came into existence and how the claimant’'s brotiesined them. The Secretary of
State was fully entitled to reject their genuinenes
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In relation to the expert’'s assessment of the wairathis case, the claimant’'s case
was that whilst Dr. Fatah had not analysed the ipaped for the arrest warrant — an
important component of the Secretary of Statesgere of his report — he had carried
out the other tests referred to in his report. Tawok of a test of paper quality was
clearly not considered by him to be determinativel @ould not be a reason for
attaching no weight at all to the reasoned conehssiin his report. In terms of
another major criticism by the Secretary of StdMess Ward submitted that it would
be an unusual expert report that contained spedfierence to cases in which the
expert’'s expertise as an independent assessoe pfobity of documents submitted in
support of international protection claims has béested and accepted. In her
submission immigration judges would give appropriateight to the evidence of a
person with greater knowledge and experience ofcthuntry in question than they
have, and in doing so would, or at least shoulahsier the extent to which that
person had previous general experience of assessagrobity of documents.
Evidence would not be discounted simply because pémticular expert had not
previously been found by the Tribunal to have aatly assessed the probity of
documents. Moreover, Dr Fatah could not be crédifor relying on the information
he was given as to how the claimant obtained thpy @f the warrant, an account
subsequently communicated to the Secretary of Statewitness statement. Miss
Ward then submitted that the points taken agaihst taccount were equally
inconclusive. It is not at all unclear how theirlant's parents came to be in
possession of the warrant: it was sent to theires$d It had never been asserted that
they were instructed to send it to him. He asKeeln to send it to him when
informed of its existence.

Overall, Miss Ward submitted that an immigratiodge would only have to conclude
that there was a real possibility that the warnaas genuine in order to allow the
appeal. The Secretary of State’s criticisms of Eatah’s expertise and his failure to
carry out one of the tests he referred to werdnatléast arguably not well founded
and were certainly not sufficient to base a ratia@nclusion that an immigration
judge could not accept his overall conclusion. tA¢ time of his removal, the
Secretary of State had simply dismissed the eveleh®r. Fatah on the grounds that
it did not “conclusively establish” the genuinene$she arrest warrant. The reasons
given subsequently for maintaining this view coanéd to proceed on the apparent
requirement that the evidence be conclusive, ajettesl that evidence for reasons
that might well not be accepted by an immigratiodge after hearing evidence. The
evidence did not need to go so far as “establiShangconfirming” the truth of that
account. If an immigration judge would not be badua reach the same conclusion
then it would be irrational to conclude that hesbe would be so bound.

When the case was before Wyn Williams J, higlkbip said:

“During the course of her submissions Miss Ward \gasd
enough to recognise that the many points whichDifendant
had raised about the authenticity and/or religbiit the arrest
warrant would provide powerful ammunition with whido
confront the Claimant in any appeal before an Inmatign
Judge either by way of cross-examination or subonssn my
judgment the points raised by the Defendant inl#tiers to
which | have referred go further than that. Theyndestrate
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that an Immigration Judge, properly directing hitiilkerself,
would be almost bound to reach the same conclusibast the
warrant as the conclusions reached by the Deferidd6i

| can see no reason for reaching a different camtu In my judgment the Secretary
of State was entitled not to accept the genuineokfise arrest warrant either on its
own terms or the account of how it came into eristée As she was entitled to she
considered it against the background of the clatnmawing previously provided an
untrue account in support of an asylum claim, delAdjudicator having concluded
that no weight could be attached to the warranprieeluced that time as well. Quite
apart from this the Secretary of State was entittethke the view that the claimant
did not have a realistic prospect of establishtogthe requisite standard, that the
warrant was genuine. The reasons she gave irettisiah letters made clear why she
took that view, albeit that some were more fullyeleped once the claimant had left
the United Kingdom. The claimant’'s own expert waguivocal. Insofar as he
provided support for the genuineness of the doctnies report was unsatisfactory
because it was not at all clear that he was qadlifo give an opinion on this issue.
There was also the striking feature that he hadematined the original document,
even when it became available. Moreover, the $myref State was entitled to bring
into the equation that the arrest warrant was issbent with the account that the
claimant had initially given. He had said thatviies wanted in connection with the
illegal trading in antiques and it was only latbatt he said it was because of a
problem over his identity document. It was alst imational of her to take the view
that there was no adequate evidence indicatingthewvarrant came into existence.
It was highly unlikely that the security forcesliaq would release him and then issue
a warrant for his arrest. He had failed to menttbe warrant when he was
interviewed in January 2008. And there was thenststency between the interview,
when his trouble was attributed to the mummy, dr&reason advanced later by his
lawyers, that he had been stopped with a false HD this was the basis of the
warrant. In summary the Secretary of State toekdécision that the arrest warrant
was not evidence which could be accepted and |atasee that her reasons are
flawed.

(b) Torture

It is the allegation of torture which is the moreubling and which seems to be at the
base of the Court of Appeal’s concerns. It isaialy the case that it received less
attention from the Secretary of State in her repilie@an the warrant. This reflects the
way the claimant’s case was put to her by his sspr@tives. No criticism can be
made of that. Given the time constraints they tthakview that they were unable to
obtain expert medical evidence of the torture tlanant was alleging. Thus they
focused on the warrant in advancing his case wiéhSecretary of State. What the
claimant therefore seeks is the opportunity to yete an immigration judge that it is
reasonably likely that detention and torture ocedifiollowing his voluntary return to
Irag. These are new allegations, of actual deienéind torture, which might be
supportable by medical evidence which he was unabbbtain before being returned
to Irag in March this year. Contrary to the Seamgbf State’s assertion, it is said, the
claimant was not given the opportunity to give aaded account of his treatment
because the Secretary of State declined to inastigeyond the answers to the four
guestions asked on the proforma questionnaire orda@fiary, despite a further
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request to do so from his solicitors. In his sudsian it is difficult to see what further

evidence the claimant could have obtained of habegn tortured, given that he was
in custody throughout the relevant period, and 8seretary of State refused to
investigate further.

Having given the matter the most anxious scrutihgyve concluded that the Secretary
of State’s treatment of the torture allegations wassflawed. | am comforted by the
fact that both Wyn Williams J and Laws LJ also doded that the Secretary of
State’s decision in this regard was not irrationi.other words my view is that she
was entitled to conclude that the further submissidid not amount to a fresh claim
under rule 353. That does not mean that in arl iedd the claimant’s allegation of
torture could not have been better handled. Taever, is not the test. The fact is
that the claimant had to make out his case. Hiswatd had to be considered in the
round. Part of the context in which the torturegdtions had to be considered was
that the claimant had previously been found byAbdgidicator to have advanced an
account in support of an application for asylumahhisimply [did] not make sense”.
Albeit that the adjudicator went on to say thashie had found the claimant to be
credible she would have been unable to rule owahnsk of treatment contrary to
Article 3, the fact is that she had not found hanbé credible.

When interviewed on 22 January 2008 the claimawot $&d that his reasons for
claiming asylum were the same as he had given Whdirst claimed asylum. When
he was asked whether anything had happened toihoa ke was last in the United
Kingdom which might be relevant to his asylum clahme had referred to his
involvement with the illegal sale of a mummy andhis having been arrested and
tortured_because of. itAlbeit that the interview was short, and conddobn the same
day that he was discovered emerging from the baeklarry, the fact is this was the
context in which he advanced the allegation ofurert The Secretary of State
rejected it in her letter of 24 January. In pdre selied on his account that he had
been involved in the illegal sale of a mummy, whigds said to be the reason for the
torture. Yet that account had been rejected byAtijadicator. The Secretary of State
was entitled to conclude that the repetition o hccount, with the added ingredient
of torture as a result of the trading in the mummeguld also be rejected unless there
was some new evidence to corroborate the allegafitorture.

The only new evidence supporting the allegatiortosfure was the report by the
police doctor. It will be recalled that he askedsee the doctors on two occasions
when detained in Aylesbury police station. On fin& occasion, on 23 January, he
had complained of head and heart problems. Twe t&gr, on 25 January, late in
the day, he asked again for a doctor to examiner@aomtd burn injuries to his right
wrist and chizzle marks to his right forearm ag jpéihis appeal against deportation.
The police record notes that his then solicitorsidnave advised him to do this. As
a result, it seems, of repeating the torture atlegaat the Oakington Centre the
Secretary of State in a letter of 23 February Hade was no new evidence. As far as
the police doctor’'s note was concerned — “[A]llegedure marks. Arm. Right” —
the Secretary of State took the view that the dowtas not qualified to assess
evidence of torture. There is nothing about thesitment of the evidence, such as it
was, which was arguably irrational in public lawnts.

Conclusion
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The claim must be dismissed. Rule 353 of the Imatign Rules can apply even in
cases like the present when a person departs tisdifgion and then returns with a
subsequent claim. That conclusion follows from tésms but also through a
purposive construction of its terms. | reject ti@mant’'s case that in applying the
test in paragraph 353 it could not rationally bexatoded that he did not meet the
requirements set out there. The Secretary of Stateentitled to conclude that the
claimant’'s submissions did not have a realisticspext of success and did not
therefore amount to a fresh claim. In her applbeabf rule 353 to the claimant’s
subsequent claim there was nothing flawed in pualicterms. She asked the correct
guestions and it cannot be said, giving the mattexious scrutiny, that her
conclusions on either the warrant or the tortulegations was flawed. Her decision
to refuse the claimant’s claim for asylum earll@styear accordingly attracts no right
of appeal in the United Kingdom.



