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Lord Justice Scott Baker :

1.

The appellant is a stateless Palestinian from tlestMBank and this appeal raises the
same point as that iIMT (Palestinian Territories) v Secretary of Stave the Home
Departmen{2008] EWCA Civ 1149. That point is whether thuet is bound by the
earlier decision of this court iIMA (Palestinian Territories) v Secretary of Stabe f
the Home Departmer2008] EWCA Civ 304 MA decided that denial of return to a
stateless person to his country of former habitesidence did not of itself give rise
to recognition as a refugee under the 1951 Genevadhtion relating to the status of
refugees. Unfortunately it was not possible for suistrative reasons faviT and the
present case to be heard consecutively by the samstitution. However, Mr
Christopher Williams, who has appeared for the B@piein the present case, adopts
all of Mr Fordham’s arguments iMT and indeed has annexed a copy of Mr
Fordham’s skeleton argument in that case to his own

Both Mr Fordham and Mr Williams have made cleat tih@y wish to reserve their
positions on whethdvlA was correctly decided in the event that, as inviaw is the
case, it is a binding authority that determinesdabtcome of the appeals to this court
in MT and the present case.

| do not repeat in this judgment the reasons | gavdT why, in my view,MA is
indistinguishable. In short, the argument of thpaliants in bottMT and the present
appeal focuses on the observations of Maurice Kaydt para 26 and Lawrence
Collins L.J at para 44 that it is not without mameprinciple persecutory to deny a
stateless person re-entry to his country of forhahitual residence. It is said that the
“more” in both MT and the present case is that the exclusion wateiground of
race. However, in my view that is no distinctiorceseMA, MT and the present
appellants are all stateless Palestinians fronWtast Bank.

The facts of the present case are, of coursérelft from those ifMT but | am
unpersuaded that any difference is material teetttent that they provide the “more”
without which the case falls within the principfeMA. Neither the appellant ndAT
nor MA wants to return to the West Bank; each has unssfid/ claimed that if
returned he or she would be persecuted for a Cdiovereason.

The appellant is female but lik¢A andMT she has no wish to exercise any right of
re-entry to the West Bank. How, it may be asked, itee refusal to permit her to
exercise a right she does not wish to exercise atrtoypersecution? The facts of her
case bear some examination because they do rezdily with her contention that she
will, on arrival at the King Hussein bridge be redd re-entry to the West Bank and
thereby be subjected to persecution for a Convemgason, namely on the ground of
race.

The appellant appeals against a re-consideratiddenior Immigration Judge Perkins
promulgated on 28 November 2007. The sole grourappeéal is that his finding that
depriving her of the right to return to the WeshBavas not persecution was wrong
in law.

She is aged 35 and travelled with her husbanthéoUnited Kingdom arriving in
London on 30 June 2004. Her husband claimed asyhundays later, nominating the



appellant and the children as dependants. The clamrefused on 31 August 2004
and the appeal against that decision was dism@sd@ December 2004.

8. The appellant’s husband applied to the PalestiGaneral Delegation for papers to
enable return to the West Bank but was told on ®lr 2006 that passports could
only be issued in Palestine and not in the Unitetgdom.

9. On 17 November 2006 the appellant applied for asyhaming her husband and the
two children as dependants. In brief her case Wwas Her husband had worked in
Israel as a farm supervisor where he became fyenidh two men who, unknown to
him, were members of Hamas. The two men were meddand armed men from
Hamas went to the family home in an effort to fthé appellant’s husband who, they
assumed, had been instrumental in securing thd déghe Hamas members. They
told the appellant that her husband was a traitdr @dered her to be divorced. The
appellant, her husband and their children leftdseand made their way to the United
Kingdom. The appellant and her husband were tolthbyly members in November
2006 that they were both still being sought by Hama

10. The immigration judge disbelieved the appellamd appliedAB and Others (Risk —
Return — Israeli Checkpoints) Palestine (Z®05] UKIAT 00046 that there was no
general risk to people returning to the West Baih.also relied oK (Palestine) v
Secretary of State for the Home Departnj@606] EWCA Civ 117 holding that if the
appellant and her family were refused admissioro ior out of Israel the
circumstances of statelessness would not resukuich a refusal amounting to
persecution or a breach of other international tsighThe immigration judge’s
attention was not drawn thlA (Palestinian Arabs — Occupied Territories — Risk
Palestinian Territories CG[2007] UKAIT 00017 the decision in which was
promulgated by the AIT after the argument but befus decision. That decision was
appealed to the Court of Appeal and their decissatine one that is in my judgment
binding on the present case.

11. Areconsideration was eventually ordered by Dahkand the matter was heard afresh
by Senior Immigration Judge Perkins. He said ad 28

“l do not accept that the act of removing sometrighwhich a
person would otherwise be entitled is of the samagnitude of
interference as refusing to renew a licence toaoething that
was tolerated. Ordinary general knowledge is endogshow
that a very large number of people identifying teeiwes as
Palestinians live in extremely difficult conditioria places
governed by people who are not Palestinians. AsHalan
living in the West Bank has no rights in the statdsrael. If
the state of Israel refuses to permit him to retaenhas lost
nothing. In reality he will have to do his best astablish
himself in another country where he will be tolechbbut not
truly belong.”

12. He went on to rely oMA which was at that stage a country guidance caghen
tribunal. He said that in the absence of specialence and following the decision in
MA he did not accept that the harm caused to thellappén the event of her being
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refused re-admission was so severe that it entittedo international protection. He
continued:

“If the appellant cannot be returned she will hdest her
home. She left that when she left Israel. Generallgerson in
her circumstances can re-establish herself elsevwhout
fear of serious ill-treatment. There is no reasofirtd that this
appellant’s circumstances justify different findaity

MA appealed to this court against the decision otribenal. This court’s decision is
at [2008] EWCA Civ 304. The respondent submits thet only question in the
present appeal is whether Israel’s likely refusgbérmit the appellant to re-enter the
West Bank if she is forcibly removed there amouatpersecution; the answer is that
it is not andMA is determinative of this appeal.

Mr Jeremy Johnson, for the Secretary of State,tpant that the appellant’s reliance
on refusal of re-entry emerged after her husbaashgum claim had been refused and
an appeal dismissed. She did not adduce any ewdemdhe point, and there are
therefore no relevant factual findings. He subrittitsfactual context must be taken to
be that the appellant would be able to enter theu@ed Territories if she returned

voluntarily with the appropriate documentation, that she would not be able to do
so if she was forcibly returned without the appraterdocumentation.

Mr Johnson developed his argument that the app@llag-entry point was the last
roll of the dice and that her actions mirrored thos her husband. He pointed out that
it is very important to look at such evidence a¢his. The argument was first raised
before the AIT in para 2 of the appellant’'s skaletwgument of 12 February 2007
where it was said:

“The appellant and her family have previously aggblifor
permission to travel to the West Bank. This has beén
processed by the Palestinian Delegation Officeh&case of
AB [2005] it is confirmed that the Palestinian Deliega Office
cannot assist with returns to the Occupied Teraot

But, submits Mr Johnson, the point was raised ieadential vacuum.

The Deputy Head of Mission of the Palestinian GahBelegation in London wrote
to the appellant’'s husband on 3 October 2006 iridh@wing terms:

“With reference to your request to issue you a $fad@an
passport to enable you to travel back to Palestwejn the
Palestinian General Delegation in the UK cannoudsany
passports as all passports must be issued in Raleki
Palestinians who are resident in the West BankthadGaza
Strip. For Palestinian 1.D cardholders there is @ecsl
procedure which they should follow in order to abta
Palestinian passport from Palestine.

For further details please do not hesitate to abmtee.”
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According to the appellant’s husband that lettdlofeed a visit to the Palestinian
General Delegation that had taken place the same da

On 7 December 2006 the appellant was interviewetth®ylome Office. The answers
to questions 67 — 70 are relevant.

“Q 67: What do you think will happen if you retuno
Palestine?

A: Hamas will kill me and kill my husband.

Q 68: Are you aware of an application made by yousband
to the Palestinian authorities?

A: Yes

Q 69: Why did you apply to the authorities if yaaf for your
lives?

A: This was a second try because we had no chox&ther
solution.

Q 70: Would you have returned if they had issued wath
passports?

A: After the phone call was received from my husban
brother | am scared for my life and my childrerss.t

This interview was followed by a letter from thepapant’s solicitors it expanded on
these answers.

“...at the time her husband made an application te th
Palestinian Delegation Office, everything was (Qaim the
West Bank. That the couple had hoped that Hamas had
forgotten them, so that we could return to our hoimstead of
living in (destitution). Her husband also borrowadney from
people in order to buy food when they had none. péeson
who wanted his money back persecuted them. As indvamd
had working restriction, we could not pay back theney. The
couple were desperate to leave the United Kingdoraddition

to this, we submit that this application does nodermine their
case, as the couple did not approach Hamas buteatiRan
Delegation Office in the UK. In addition to thisethOffice
holds very little power, as they cannot issue tralezuments

in any event. We refer you to the caseAd8 [2005] which
confirms this. We have informed you of the closwofethe
border at the interview. This is further confirmiedthe above
case law, which is still the country guidance dasdalestine.

The asylum claim was made as her brother in laarméd her
husband that Hamas were looking for her. That these now
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looking for all traitors again in order to claimetiWest Bank
from Israeli collaborators.”

Although clumsily expressed, the purport of théeleis reasonably clear.

The Home Office refusal letter is dated 21 Decen@f$)6. It pointed out at para 20
that her application for asylum in her own rightttwher husband and children as
dependants post-dated her husband’s applicatioa féalestinian passport to enable
travel back to Palestine and the Palestinian Délaga reply that there was a special
procedure to follow to obtain a Palestinian passpor

Paragraph 29 of the letter referred to the appetlaamswer to Q 70 in the interview
and her reference to the new threat from Hamassaiubit was not credible she had a
genuine fear of Hamas and yet her husband had bpplying for Palestinian
passports to return to Palestine. This producedfdhewing response from the
appellant in her statement of 8 February 2007.

“I had explained during the interview that a neweti from
Hamas was noted after | received the letter froenRhlestinian
Delegation Office. | have also explained how dezgemy
family and | were at this time, that our aim wadrioto travel
to Israel from Ben Guier Airport and (not) the Wesink. We
believed that if we had explained our persecutmithe Israel
authorities on arrival that we may (have) obtaipedmission
from them to remain in Israel and not (be) senth® West
Bank.”

| have set out this history in some detail becauseems to me that the critical point
is whether the appellant wished to return to thesMBank at the time of the Home
Office decision. The evidence shows that she did Hee application for a passport
predates the later threat because it was on 17 rlose 2006 that the appellant’s
brother in law informed the family that both thepefjant and her husband’s names
were on a wanted list and that they were being lsiologg Hamas.

In summary, the exploratory inquiry made of theeBahian General Delegation in

October 2006 was never pursued. Although the agmtetibld the Home Office in July

2004 that she did not have a national identity aaid unclear whether she was a
Palestinian identity card holder and had left itthie West Bank or lost it and was
thereby eligible for the special procedure. Itlsoaunclear whether in the event that
she was not a Palestinian identity card holderchéd or would be issued with a
Palestinian passport. Accordingly, the appellastiat, in my view, established a real
possibility that the Israeli authorities will retuser re-entry to the West Bank to
which she, on her account, is in any event todfigarto go.

Mr Johnson submits that there is nothing in thesfat this case to take it outside the
principle of MA, as enunciated by the Court of Appeal, that itos persecution to

refuse a stateless person re-entry to their couritfprmer habitual residence. He
points out the critical distinction is whether ttggurnee is returning voluntarily with

the appropriate travel documents. If the appeliamhinded to return, which she is
not, she has produced no evidence to show whethetshe would be accompanied
by the appropriate travel document. | accept Mm3oh’s submission that there is an
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evidential vacuum about what will happen at thenpaif entry if the appellant is
returned. That vacuum relates not only to the uméitand reaction of the Israeli
authorities but also to the effect on the appellbiat evidence has been adduced as to
the motivation of the Israeli authorities. In order the Convention to bite there must
be a fear of persecution for a Convention reastwe. ratio ofMA was that refusal of
re-entry would not amount to persecution. | acddptJohnson’s submission that
there is an important distinction between discriaion and persecution.

There is no evidence of arbitrariness on the péarthe Israeli authorities. Such
information as there is suggests that it is thoglout travel documents who are
prohibited from returning (seAK v Secretary of State for the Home Department
[2006] EWCA Civ 1117 para 37).

MA'’s oldest sister returned to the West Bank from thé&ddnKingdom. (SeeviA
[2007] UKIAT 00017 para 13). She had to travel tig the Jordanian border over
the bridge and through many checkpoints. She hadaid many times but was
eventually able to get through with an identityccar

This seems to me to be of some importance for aivshthat she was not refused
admission because she is a Palestinian. It partset critical factor for acceptance or
refusal of re-entry being possession of the reletranel document.

In order to qualify as a refugee under the Conwentine appellant has to demonstrate
a well founded fear of persecution for reasons acer religion, nationality,
membership of a particular social group or politicginion and be unable or, owing
to such fear unwilling, to return to the West Bank.

Mr Johnson forcibly makes the point that persecut® in a higher league than
discrimination. It is difficult to see how a persocan say he is being persecuted
simply because he is prevented from doing somettiiag he does not want to do.
There is, it seems to me, a logical inconsistenetyvben seeking asylum and not
wanting to go back on the one hand, and on the sthgng it is persecution not to be
allowed to go back.

Leaving aside for a moment the decisioiMA being determinative of this appeal, the
following questions arise:

) Has the appellant a right to return to the WestkBan

i) Is she outside the West Bank, owning to a well tdchfear of
persecution for a Convention reason?

iii) Does it make any difference if she wants to retorthe West
Bank?

Has the appellant a right to return to the West Ban

At para 19 of my judgment iMT | referred to para 78 of the advisory opinion o t
International Court of Justice (ICJ Reports 200436) from which | concluded the
stateless Palestinians from the West Bank fall sdmee in between persons who
have citizenship at one end of the spectrum antblets habitual residents of a
territory who have no rights at the other.
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As in MT, reliance was placed on Article 12(4) of the Intgional Covenant on Civil
and Political Rights (“ICCPR”) and the Human Rig@emmittee’s conclusion that
the phrase “his own country” in Article 12(4) wa®mader concept than “country of
nationality” and sufficiently wide to cover otheategories of long term residents
including, but not limited to, stateless personsitearily deprived of their right to
acquire the nationality of their country of residen

Whilst | can see the force of the argument, likevience Collins L.J irMA at para
50, | do not think it appropriate to express a v@wan issue that does not require to
be resolved by this court in the present case.

Mr Johnson submits that even if the appellant hagld to re-enter the West Bank,

such right would not help her in the present casmabse she has not sought to avail
herself of it. She has not sought to return volilytaThe very fact that she would be

forcibly removed rather then attempting to travelutarily demonstrates that she

would not be seeking to exercise a right to re+eifterther, she has eschewed “close
and enduring connections” and “special ties” witle ¥West Bank (see Maurice Kay

L.J inMA at para 28).

Is the appellant outside the West Bank owing teek fwunded fear of persecution for
a Conventiorreasor?

In order to qualify for refugee status the appellarnust satisfy the definition of
refugee in Article 1(A)(2) of the 1951 Convention:

“A. For the purposes of the present Convention, tien
“refugee” shall apply to any person who: ......(2)....awing

to a well founded fear of being persecuted for saasof race
religion, nationality, membership of a particulacsl group or
political opinion, is outside the country of histioaality and is
unable, or owing to such fear, is unwilling to avamself of
the protection of that country; or who, not havagationality
and being outside the country of his former habitua
residence.....is unable or, owning to such fear,nwilling to
return to it.”

In Revenko v Secretary of State for the Home Depattf@@al1] 1 QB 601 this court
held that mere statelessness was insufficient idecoefugee status and that the need
to show a fear of persecution applied just as miackhose who did not have a
nationality as to those who did. Adan v Secretary of State for the Home Department
[1999] 1 AC 293, 304 Lord Lloyd set out the foutegpories of person who would
come within Article 1(A)(2) of the Convention. Themcluded:

“(3) Non-nationals who are outside the countrylddit former
habitual residence owing to a well founded feap@fsecution
for a Convention reason and are unable to returnhér
country and

(4) Non-nationals who are outside the country @irtfiormer
habitual residence owing to a well founded feap@fsecution
and are unwilling to return to their country.”
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It is therefore incumbent on the appellant to sisbe is outside the West Bank owing
to a well founded fear of persecution and for ttegtson is unable or unwilling to
return. Although the test is the same for statepessons as citizens it seems to me
clear, as Wilson L.J pointed out in argument, tven you come to apply it the
different circumstances between citizens and &sgepersons may well be relevant
and therefore produce a different outcome.

In order to establish refugee status the appeitargt show not only a well founded

fear of persecution but also that it is for a Cortian reason. The Convention reason
relied on by the appellant is race, namely that isha Palestinian Arab, but the

evidence does not establish that she will be tkety to be refused re-entry for this

reason. Additionally it must be shown that the eartdeared (i.e. refusal of re-entry)

amounts to persecution.

Even if the evidence did establish she was likelpe refused re-entry because she is
a Palestinian Arab there is no finding that refusalpermit re-entry would be
discriminatory and in my view there can be no weatbmplaint that there is no such
finding.

As to the point that the conduct feared must crbss threshold to amount to
persecution, argument was developed by both sidegbe meaning of para 5 of the
Refugee or Persons in Need of International ProtedQualification) Regulations
2006 (S.1 2006/2525) (“ The 2006 Regulations”).sTphoint was not explored in any
depth inMT. Para 5 provides:

“Acts of persecution

(1) In deciding whether a person is a refugee an &ct o
persecution must be;

(@) sufficiently serious by its nature or repetition s
constitute a severe violation of a basic humantyigh
particular a right from which derogation cannotrhade
under Article 15 of the Convention for the Protentof
Human Rights and Fundamental Freedoms; or

(b) an accumulation of various measures, including a
violation of a human right which is sufficiently\sre as
to affect an individual in a similar manner as sped

(a).
(2) An act of persecution may, for example, take thenfof:

(@) an act of physical or mental violence, includingaat
of sexual violence;

(b) a legal, administrative, police or judicial measwut@ch
in itself is discriminatory or which is implementéd a
discriminatory manner;

(c) prosecution or punishment which is disproportiorate
discriminatory;



39.

40.

41].

42.

(d)  denial of judicial redress resulting in a disprdpmorate
or discriminatory punishment;

(e) prosecution or punishment to perform military seevi
in a conflict, where performing military service wd
include crimes or acts falling under regulation 7.

(3) An act of persecution must be committed for attlea® of the reasons in
Article 1A of the Geneva Convention.”

As this appears to provide a higher threshold fers@cution than that previously
envisaged by the authorities we invited counsel doth sides to provide written
submissions as to its effect.

The background is Council Directive 2004/83/EC bdfApril 2004 (“the Directive”).

It prescribes, amongst other things, minimum stedsldor the qualification and
status of third country nationals or stateless@ersas refugees. It is one of the steps
towards a common European Asylum system. One ofnb&n objectives of the
Directive is to ensure that Member States applyraomcriteria for the identification
of persons genuinely in need of international prid@ and it was considered
necessary to introduce common criteria for recoggisapplicants for asylum as
refugees (see recitals 6 and 17). Article 9(1){ahe Directive provides:

“Acts of persecution

(1) Acts of persecution within the meaning of Articl& &f the
Geneva Convention must:

(@) be sufficiently serious by their nature or repetitias to
constitute a severe violation of basic human rights
particular the rights from which derogation caniet
made under Article 15(2) of the European Conventibn
Human Rights and Fundamental Freedoms.”

Member States were required by 10 October 2006itq lnto force the legislative

provisions necessary to comply with the Directiveee( Article 38). Prior to

transposition the Directive was of direct effeanfr 20 October 2004. The United
Kingdom implemented the Directive through the 2@0gulations which came into
force on 9 October 2006 and applied to any immignaappeal that was not finally
determined before that date.

The 2006 Regulations have not, as far as | am awasn considered in any reported
case although they have been applied in a numb&lfdecisions. However, in
Sepet and Another v Secretary of State for the Hoepartmen{2003] 1 WLR 856,
868 at para 16 Lord Bingham of Cornhill referrecatdraft Directive of the Council
that eventually lead to the 2006 Regulations satiag the statement therein plainly
afforded a narrower ground for claiming asylum tlwdiner statements to which the
House had been referred.
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Mr Johnson’s submission is that the wonmdgarticular in para 5(1)(a) of the 2006
Regulations are used in a definitional sense tdagxgxhaustively the meaning of
“basic human right.” His argument can be summaréasetbllows:

i) The purpose of Article 9 of the Directive is to mse
consistency of approach between Member States & th
definition of persecution;

i) If the wordsin particular are intended to medor exampleit
leaves open the question what other rights arei¢basman
rights” within the meaning of Article 9 (1)(a). Tihevould do
little to achieve consistency of approach;

i) A distinction is plainly intended between “basicnian rights”
in Article 9(1)(a) and (Human Rights) in Article1l9(b). Unless
“basic human rights” correspond precisely to noredable
rights under Article 15 of the ECHR not only is rilaeéhe open
guestion in (ii) above but there is also a blurrafgdistinction
between “human rights” and “basic human rights”;

iv) The wordsin particular in Article 9(1)(a) are to be contrasted
with inter alia in Article 9(2). Ifin particular had been intended
to meanfor examplethen there would not have been any reason
for this distinction. The phrageter alia would have been used
rather tharin particular. Precisely the same point can be made
about the use of the expression particular in Regulation
5(1)(a) andor exampldn Regulation 5(2).

The alternative construction, which is supportedJage McAdam in an article in the
International Journal of Refugee Law [2005] 46516 is that the words particular
are non exhaustive so that other basic human rlggyend those in Article 15 of the
ECHR might be applicable. She argues that:

“....provisions that incorporate the tenm particular indicate
that elements of the provision are not exhaustiues allowing
Member States to take into account additional dspectheir
national laws.”

| cannot accept this for the reasons advanced bydiinson.

Mr Johnson’s submission seems to me to be enta@hgistent with Lord Bingham’s

observation in para 16 of his speechSapetthat the draft Directive afforded a
narrower ground for claiming asylum than had hiihdreen understood by some to
be the case.

Mr Williams contends that whilst the language ot tDirective and the 2006
Regulations narrow down the definition of persemutio non-derogable ECHR rights
of which Article 3 of the ECHR is one, the scopefoficle 3 is sufficiently wide to
cover the type of ill treatment from which the aligo@ seeks protection. Article 3 of
the ECHR provides:
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“No one shall be subjected to torture or to inhunan
degrading treatment or punishment.”

Mr Williams relies onCyprus v Turkey(2002) 35 EHRR 30 as authority for the
proposition that discrimination against a group inflividuals may amount to
degrading treatment within the meaning of ArticldrBthat case the European Court
of Justice concluded that Greek Cypriots livinghia Karpas area of Northern Cyprus
had been subjected to discriminatory treatment liaak attained a level of severity
that amounted to degrading treatment. The conditiander which they were
condemned to live were debasing and violated tig metion of respect for human
dignity of its members. The court having found lotess of Articles 8 and 9 also
found a violation of Article 3.

Mr Williams also relies onEB (Ethiopia) v Secretary of State for the Home
Department[2007] EWCA Civ 809 not only for the reasons adweth by Mr
Fordham Q.C. inMT but also because denial of re-entry in that casdifed as
persecution for a Convention reason nanfélg’s” Eritrean race. The court in that
case made direct reference to Article 9 of the @ive in the context of deprivation
of nationality on the grounds of race and mustdftee have regarded the deprivation
of citizenship in that case as something that walarticle 3 of the ECHR. Therefore
the finding of persecution in that case was enticgnsistent with the definition of
persecution in the Directive and Regulation 5 & B#906 Regulations. However, it
seems to me, the facts BB were very different from those in the present ctse
most material difference being tHaB was concerned with denial of citizenship.

It is a question of fact whether the circumstarafesn individual case are sufficiently
serious, as envisaged by Regulation 5, to constitusevere violation of a basic
human right, in the present case that enshrinddtiole 3. | think it is of note that not
all violations of basic human rights are categatiae persecution within the meaning
of Regulation 5; they must keevereviolations. This to my mind is indicative that
even though the infliction of discriminatory andgdading treatment may in some
circumstances be classified as persecution, the ohemial without more of re-entry
to a stateless Palestinian to the West Bank iptegent case cannot.

Does it make any difference if the appellant wamteturn to theNest Bank?

At para 33 of his judgment INA, with which both the other members of the court
agreed, Maurice Kay L.J expressly did not decidecidse on the basis that, following
Hutchison L.J’'s proposition iddan v Secretary of State for the Home Department
[2006] 1 WLR 1107, it could not amount to persemntio denyMA entry because he
was anxious at all costs not to return. He saidvhe content to assume there was
something in the argument on the parii¥ that there was no finding by the AIT that
he would not wish to return to the West Bank if #tiernative was not remaining in
the United Kingdom but turning back into Jordan.

Accordingly, even were there a finding by the Ahat she positively wanted to re-
enter the West Bank it would not avail her. Thertawuld still be bound by the
decision inMA.

Conclusion



52. In my judgment the appellant’s appeal fails for fbléowing reasons.

(1) The evidence establishes no more than thatsshestateless Palestinian from
the West Bank who is likely to be refused re-entrghe does not have the
relevant travel documents, as will be the cashefis forcibly returned.

(2) Denial of return to a stateless person to tleeuntry of former habitual
residence does not of itself give rise to recognitas a refugee under the 1951
Geneva Convention. The authority for this, whichbiading on the Court of
Appeal, isSMA. There is nothing to distinguish the present cesa MA.

(3) Even if this court were not bound BA, refusal to allow the appellant re-
entry to the West Bank because she is a stateddsstinian would not cross the
persecution threshold required by para 5 of the&Z®€gulations.

| would accordingly dismiss the appeal.
Lord Justice Wilson:
53. |l agree.
Lord Justice Wall:

54. lalso agree.



