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The Tribunal remits the matter for reconsideration
with the direction that the applicants satisfy
s.36(2)(a) of the Migration Act, being persons to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicants Rrtiv& (Class XA) visas under s.65 of
theMigration Act 1958 (the Act).

The applicants who claim to be citizens of ChinR@, applied to the Department of
Immigration for the visas on [date deleted undé8%(2) of theMligration Act 1958 as
this information may identify the applicant] Augu11.

The delegate refused to grant the visas [in] Deezr2b11, and the applicants applied
to the Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Conventtating to the Status of Refugees
as amended by the 1967 Protocol relating to thiesStf Refugees (together, the
Refugees Convention, or the Convention), or onrdtteemplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents
S152/2003 (2004) 222 CLR 1Applicant Sv MIMA (2004) 217 CLR 387Appellant
S395/2002 v MIMA (2003) 216 CLR 4733ZATV v MIAC (2007) 233 CLR 18 and
SZFDV v MIAC (2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldy attributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a¢amtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiameigertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.



15.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substant@almgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumeht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an affélae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

Member of the same family unit

19.

Subsections 36(2)(b) and (c) provide as an altematiterion that the applicant is a
non-citizen in Australia who is a member of the edamily unit as a non-citizen
mentioned in s.36(2)(a) or (aa) who holds a pratactisa. Section 5(1) of the Act
provides that one person is a ‘member of the sam@yf unit’ as another if either is a
member of the family unit of the other or each me@mber of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Regulations for the purpo$éisendefinition. The expression is
defined in r.1.12 of the Regulations to includeedatto partner and a dependent child.

CLAIMSAND EVIDENCE

20.

21.

The Tribunal has before it the Department’s filatiag to the applicantsThe
Tribunal also has had regard to the material reteto in the delegate’s decision, and
other material available to it from a range of sewst

In this decision ‘the applicant’ refers to the firmmed applicant, unless otherwise
specified. The second-named applicant is the cte faartner of the applicant and the
third-named applicant is his dependent child.



Background

22.

23.

24,

25.

26.

27.

28.

29.

In his application the applicant wrote that he @fiina [in] August 2006, in order to
study in Australia. His hometown was [in a] Villagvhich is a mountain village
located in [Town 1], Fujian Province.

At the time the applicant was born his [brotherpwapoor health and his parents had
to spend a lot of money to pay for his medical @ges. They asked a distant
[relative], to look after the applicant from then® he was only a few months old. The
applicant called [Mr A] "[Uncle A]" and [Uncle Alegarded him as his own son. He
lived with him for 8 years until his [brother] di&al[1996]. After that, he was very
frequently in contact with [Uncle A] and often stalyat his home overnight.

[In] 2005, [Uncle A] invited him to have a dinnerlas home to celebrate his
[birthday]. At that time he learned of [Uncle ABslief in Yiguan Dao for the first
time. [Uncle A] wished that the applicant would bet a Taoist of Yiguan Dao like
him in the future. From then on, the applicantdretp follow [Uncle A] and studied
the teachings of Yiguan Dao. Later he learnedYhgiian Dao is regarded as a
"Reactionary Superstitious Sect and Secret Socistyhe PRC authorities and is
banned in China. [Uncle A] was imprisoned manyrgeao by the Chinese
government for some years due to his belief in dighao. As a result, he has never
been married; and he did not have any children.

At that time, there was no temple of Yiguan Dabdismihometown, as Yiguan Dao had
been banned by the PRC authorities for years dmad fdncle A]'s Yiguan Dao books
had been confiscated by the police. [Uncle A] eredme Yiguan Dao material
himself and asked the applicant to study those madge

Not long after that, [Uncle A] changed one of roam&is house to a secret Yiguan
Dao temple. From then on, [Uncle A] led him in wigevorship of Yiguan Dao - in
the evening every Sunday. He also instructed pipécant in celebrations every new-
moon and full-moon. At the beginning, only [Uné&lgand the applicant practised
Yiguan Dao there. Afterwards, [Uncle A] secretyead Yiguan Dao to others and
gradually recruited others. By the time the appiidaft China in August 2006, there
were 9 followers at [Uncle A]'s secret temple.

Before the applicant came to Australia, [Uncle élfithim that there is genuine
freedom of religious belief in Australia and thiagéte must be some temples of Yiguan
Dao in Australia. [Uncle A] told him repeatedlyatrhe should find the temple of
Yiguan Dao to continue the practice of Yiguan D&towever, he experienced many
difficulties after he arrived in Australia and cduiot find a Yiguan Dao temple in
Australia for some period.

In April 2007, he met a friend who was a Taois¥Yagfuan Dao and eventually found
[a] Taoists' Temple, which is a Yiguan Dao tempience then, he has attended [the
Taoists'] Temple to worship every weekend, andates attended the celebrations on
every new-moon and full-moon.

Meanwhile, in around November 2006, a [neighboaied the applicant's family's
farmland in order to build her family's new houdewas rare to have a piece of
farmland in the mountain area, and the applicantsher had to try her best to protect



the family's farmland. However, [Ms B’s] uncle was official of [Town 1]
Government, and her family had good contacts vhighgovernment. With her uncle's
official background, [Ms B] not only forcibly occigad his family's farmland but also
bribed the police to frame his mother. [In] Dec&mB006, the police arrested his
mother, alleging she damaged the fence built by B\d$ family and had threatened
[Ms B’s] family's safety. His mother was then deéal at the police station in [Town
1]. His father, who had been working elsewherenediately returned home. He
spent a great deal of the money to bribe the palicbe police station and the officials
and [in] December 2006, the applicant’s mother veésased. His family, who is very
poor, also had to agree to pay the compensatifividdd’s] family and they spent all of
their savings and went heavily into debt.

30. As aresult, in January 2007, he had to terminststdy in Australia, as his parents
were unable to provide him with ongoing financiapport. Initially he thought that he
might be able to support himself and tried harbbak for jobs, without success. He
was then around [age deleted: s.431(2)] yearsanid did not have any particular skills
or experiences, and it was therefore very harcet@agstable job and to earn a living.

31. In August 2009, he met [Ms C] and it was ‘loveiadtfsight’. They started living
together in October 2009. Their daughter [Ms D$warn [in] 2010. Both [Ms C] and
[Ms D] have become Taoists of Yiguan Dao.

32. After he came to Australia, he kept in contact Viifincle A] for a long time and sent
him some Yiguan Dao books in order to help hisetgemple. He also learned that by
April 2011 [Uncle A]'s secret temple had over 6Ddwers. [In] April 2011, he
contacted [Uncle A] but after that he was unabledwstact him. [In] May 2011, his
father informed him over the phone that the farhibyne had been raided by the police;
and that his parents had been taken to the PSBhahthey both had been interrogated
by the authorities. He then knew that [Uncle Aksret temple had been destroyed by
the PSB, and that [Uncle A] and about 20 other Jtamf Yiguan Dao had been
arrested by the police, and that the PSB eventémliyd that he was not only an active
Taoist of Yiguan Dao but that he had sent some $0bkKiguan Dao back to China.
Since then, he has become the target of the PSBaimyes that he would be arrested
by the police and subjected to persecution by thie€se authorities as soon as he
returned to China.

33. In support of his application the applicant proddeo statutory declarations [dated]
September 2011 [and] October 2011 in which hergditel the above contentions.

34. He also provided a letter from [Mr E] on a lettaatleof [the] ‘Taoist Temple’ in which
[Mr E] wrote that the applicant had been attendirigmple for weekly worship since
April 2007 and that [Ms C] had been baptised recember 2009 and that since then
she also has been attending the temple. The alaik baptised [in] June 2011.

Departmental interviews

35. The applicant was interviewed by a delegate oMinster [in] October 2011 and
again [in] November 2011. The Tribunal has listeteethe audio recordings of the
interviews and what follows is a summary of thelejait's oral evidence to the
delegate.



His parents are presently farmers. Previouslyditser worked in a [factory] for 15
years but stopped working there since the incidetht the neighbour in 2006 when a
neighbour acquired his family’s land and his motiied to protect their property. The
neighbour’s uncle was in the government and setafor his mother and she was
detained.

After the applicant came to Australia he has beetontact with his family every 1-2
weeks, or once per month. He is concerned thaacbng them too frequently may
have consequences for them.

In January 2007, because of the property dispetejdnot have enough money to
continue his studies in Australia and ultimately epartment cancelled his visa. He
did not return to China then because he thougiidwdd be arrested because he was a
member of Yiguan Dao. He was known to authoritiesause he had posted a couple
of books about Yiguan Dao to [Uncle A] in 2007.

He had no other religion before he started pragi¥iiguan Dao. His parents have no
religion and while they know he is a Yiguan Daoqgpiteoner they have no view about
that. He was attracted to Yiguan Dao becauseainiee had to aspire be a good
person and do good things. He spoke of the corafdpe whole universe and that
believers can live forever in heaven. It considta 3 step process involving praying to
heaven while respecting the earth. A person neeldave good morals, to respect
parents and teachers, trust people, be a goodmensd be polite. To join, one needs
to be introduced by someone. When asked how Yifpemndiffered from Taoism he
said it is Taoism.

As to how he practised his religion in China helg¢hat on his [birthday] [Uncle A]
asked him to light Chinese candles for the firsieti He said that [Uncle A] lived in the
same village, a couple of minutes away from theilfahome. [Uncle A] had a secret
temple at his home. Everyone had a cushion arttleh€hinese candle. As Yiguan
Dao is not allowed in China, [Uncle A] had a set¢estple in his home — at first it was
used by only the applicant and [Uncle A], but igrby word-of-mouth to about 60
people. At first he did not know of any other YaguDao followers in China. Because
it is forbidden, no one would discuss it unlesytivere very familiar with you.

[Uncle A] had been arrested in 1983, and was dedkfior four years but was released
for good behaviour. He remained under scrutiny\sas arrested again [in] May 2011
when the authorities found his secret temple astiolged it.

He was unable to find a temple in Australia [umifril 2007. He did not just ask
anyone because he was afraid of what might haggenhad to go back to China. He
was introduced by [Mr E], a taxi driver, whom hetrfie] April 2007, and who runs a
temple from his home unit in [suburb deleted: s(281 He described the layout of [Mr
E’s] home, where the living room is set up as tampt has a Buddha and 3 wooden
lights — one for god and one each for male and kem&here are cushions to kneel on
and there are books and materials on a shelf.

He said he had sent [Uncle A] copies of books alvogiilan Dao he obtained from [Mr
E] temple in about April 2007. He produced thenthi® interviewer. His father told



him that when the books were found, [Uncle A], undeture, told the authorities that
the applicant had posted them to him.

He did not apply for a new passport because thHeoaties know him to be an activist.

He attends [Mr E’s] temple with his wife and chilss to how he practised the faith in
his daily life, he said that every Sunday nighemnThursday and on the . 8lay of

the Chinese lunar calendar he goes to [Mr E] tefttppgay. He has a calendar at home
and marks it. He said that before the service &&hes his hands and he sets up the
room and puts away chairs and cushions. Some &hrandles are lit signifying faith.

He produced a letter from the temple which refeteehis wife being baptised which
means introduced and converted. Yiguan Dao iewdifft to Tao. Tao is a general
religion and is one of the 5 authorised religiotfshe returned to China he would
continue to practise Yiguan Dao. Itis not a faitat a practitioner can leave —
otherwise they will go to hell. His wife also sditey dare not go back because they
are followers of Yiguan Dao.

Before meeting his wife the applicant knew of Chsrane-child policy. If they were
to return to China their child will be unregister@sithey have no marriage certificate
because they were under marrying age. They caifoot to marry here and also did
not want to attract attention because their visasdxpired. In China they will have to
pay a penalty for their child which they also canaiford. At the time of interview his
wife was pregnant with theif"2child and, he said, she would be forced to migcarr
which he said was normal practice in China. Attthree of application they did not
know his wife was pregnant. Neither pregnancy plaaned.

The applicant’s wife said her father-in-law wenthe family planning office and was
told there will be a fine, the amount of which wa e calculated on their return. She
said it was the tradition to marry, otherwise peopbuld look down on them. When it
was discussed that country information about ‘bielukdren’ was that they could pay a
social compensation fee and that where there mradvardship parents can be exempt
from payment, she said that local officials arepvarrupt. She doubted they could get
healthcare if not registered and private hosptat 3 times government medical
treatment. As to why they could not just marrgiséer and pay the fine she said she
had heard of another couple who the governmenttitonere wealthy and were fined
RMB 200,000.

Both their parents know of their relationship afdhe@ir grandchild. As to how their
parents feel about a child out of wedlock, the @ppl said they considered it was not
following a tradition and was not good practiceney counselled them against having a
second child because they thought they were toagou

His wife’s parents are also farmers. Her fathel &a [farm] for 5 years and, before it
failed in 2009, the family was able to support\ite’s studies in [Europe]. Her
parents are not prepared to help them out findg@ald emotionally if they return to
China because they no longer have any money agdtitihave a younger [siblings]
at home.

It is impossible for his parents to help finangiahd emotionally because they still
owe a lot of money as a result of the propertywtisp Because his family has debts he



would not ask to create more burden on the family.to whether there were other
relatives in China who could support them he daad if he had those relatives his
parents would not have had to borrow to cover them debts.

Since his visa cancellation he has been doing tasark - working for an uncle’s
company doing [manual labour]. He has no skiie makes about $100- $200 per
week which pays for the rent of $360 per fortnightl basic food. He is looking for a
different job but is worried he might lose his mesjob if he takes on another one. He
applied [for another job] but he was told he washig enough. They have no savings
and owe over $14,000.

When asked why he had stayed in Australia illegiaty4 years before he lodged his
protection visa application, he said that he dievdnt to use his belief in Yiguan Dao
religion to achieve the goal; now he has a wife emittl, he has no choice.

Hearing

36.

37.

38.

39.

40.

Theapplicants appeared before the Tribunal May 20Xfive evidence and present
arguments. The Tribunal also received oral evidérma the second applicant, the
applicant’s de facto wife, [Ms C] arii¥ir E]. The Tribunal hearing was conducted
with the assistance of an interpreter in the Maindanguage.

The applicants were represented in relation toghiew by their registered migration
agent.

The [applicant]

At the hearing the applicant said that what hewatien in his application form and
what he had told the departmental interviewer waes. t

He told the Tribunal how he had come to live whk person he described as [Uncle
A]. One of his elder brothers was very ill and faisily needed to spend a great deal
of money for his medication and his parents weblento afford to care for him, the
applicant, so, as a baby, he was given to anotierer who lived nearby, and who was
a distant relative - [Uncle A] - with whom he remed for eight years. He said his
parents were unconcerned to leave him with a pasanhad previously (in 1983)
been arrested and detained for four years. Wheefahiily's financial circumstances
improved somewhat he was able to return to theinh&tad developed a deep
affection for [Uncle A] and was reluctant to ga the following years he remained
close to [Uncle A].

During the time he lived with [Uncle A] there was discussion of Yiguan Dao. It was
on the night of his [birthday] that [Uncle A] toldm that he was a follower of Yiguan
Dao and encouraged him to do likewise. From that bn he regarded himself as a
practitioner and there was a gradual accumulatidmowledge about the faith. His
parents did not object because they knew he hag@a iiélationship with [Uncle A].
[Uncle A] had converted a room in his home intemple. By August 2006, when he
left for Australia, [Uncle A] had attracted abouh@ people from the village to his
temple.



41].

42.

43.

44,

45,

46.

47.

By April 2011, when he last had contact with [Un&le there were more than 60
followers at [Uncle A]’s Yiguan Dao temple. Somfetleese had come from other
villages. It had got too large and could no longeikept secret and [in] May 2011 the
temple was raided and destroyed. His parents takes in for questioning because
they had been thought to be followers of Yiguan Bso. In all, more than 20 were
arrested, including [Uncle A] who he has not hdaoth since. He worries about what
happened to [Uncle A]. He has told his parentgttdim know if there is any news
about [Uncle A], but there has been nothing to repbe said it was unsurprising if
there has been no information about arrests bet¢hasaeetings are held in secret.

He said that he met [Mr E] by chance, when one-dafich he remembers to be [in]
April 2007, when his boss was not able to give hilit home from work - he met [Mr
E], who was the taxi driver. They chatted in te &and he told [Mr E] he was having
some problems and that he burnt incense. He th¢hMylE] sensed he might be
interested and told him about his temple. Yiguao Was not specifically mentioned
but as soon as he went there and there was thedheardng procedure at the door he
knew he it was familiar. The rituals were exaettythey had been in China. His
initiation was [in] April 2007 in front of about 4@r 50 others and [Mr E] was his
guarantor.

[Mr E] owns the unit on the top floor of a [multiesey] building. The lower floor is
where they wash their hands and eat. There ig eobm set up with the Buddha and
that is where they kowtow.

As to the nature of the faith he said that ther@is law for both heaven and earth.
Earth would not exist if there was no Yiguan D& to initiation practices he said a
person chooses a date to be received into Yiguanadd a ‘guarantor’ introduces
them on that day and they enter the temple. Assaltrthey are presented with a
membership card. There were no such cards in Glgoause of the need for secrecy.
Every time they attend the temple they wash thands at the entrance in a basin
because the temple is a clean place. He said énerthree treasures of heavenly
secrets which cannot be revealed. Worshippingrsaau a full moon, the new moon
and on Sunday nights. New members are taught $b Weeir hands, to kowtow and
about incense. He described the kowtowing to tldglbas, and that different parts of
the service are conducted by different people.

He said that if he had not met [Mr E] he would hawatinued to kowtow and worship
in his home.

He was asked as to why he had not previously wantegly on his belief in Yiguan
Dao for the purposes of a protection visa. He gatlhis belief is most important to
him and he thought it would protect him and keepfamily safe. He did not want to
take advantage of his belief to achieve a persgoal, namely to remain in Australia.
Now that he has a wife and children, he has nmaopti

The applicant was asked why he had not continugedthdies, after his arrival in 2006.
He said that neighbours took away the family's fana and his mother and father had
to pay compensation. That meant all their savimge taken and they still had to
borrow more money. His family therefore was noglenable to support him. He said
that initially he thought he could earn a livingdathen study again. He quickly found
out that he was unable to earn enough for bothdiand tuition, and in 2007, when the



48.

49.

50.

51.

52.

school asked for tuition fees, he was unable tottieen and he stopped studying. He
was asked why he had not returned to China themarsaid that by that time the
Chinese government would have known that he wappaster of Yiguan Dao because
he sent [Uncle A] some Yiguan Dao books. WhenGhmese government found out
that [Uncle A] had received books, [Uncle A] corded that he, the applicant, had sent
them to him. He contacted his parents and thejsad\him against returning to China.

Since he has ceased studying he has had to supmself. However he has no skills
or work experience and so works [as manual labodg.works 1 to 3 days per week
earning about $100 per day cash, and averages $00tper fortnight. That is
enough for the rent and some food. In order teelrto the worksite his boss picks him
up because he has no car. If he could find arjetbehe would do so and he has tried
to get something better. He is unable to go faoek trial because he could not risk
losing his present job. He went for a one day fmeanother job] but he was said to be
too puny.

He said he met [Ms C] on 2 August 2009. She wadiat the same accommodation
as him and they gradually developed a relationsBipe had come to Australia on a
tourist visa.

He said his parents know about their relationshigh @onsider they are old enough to
make decisions for themselves. It only matterssha is a good person. He said they
know he now has two children. He said that whes [M was born his parents were
concerned that they were so young and would notvkmmw to rear a child. When his
wife became pregnant with their second child hiepis were really worried,
especially because they are unable to help finliycillis parents are being pressed to
repay the debts they owe which exceed RMB300,00®said they still own some
farmland. He said he is unable to help his mofjust,as she is unable to help him. He
said that his wife's family also owe money althobhgh family's financial situation was
somewhat better than his. In 2004 they had [a]faurhin 2009 the business failed
when the price of [the goods] dropped.

The Tribunal asked why they had not married andae that this requires money and
also they do not have a visa here. He was afinaitit he went to the Department he
would be arrested. He said he wanted to marrwties He knew that if they returned
to China it would be bad for his wife to have hachdd out of wedlock and she would
be under pressure. Even if they married in Chiveg tvould have to pay a fine for the
children. He has debts, as do his parents andcitiglg not pay the fee either. He did
not know where he could get any money. His pararggelling them not to come back
to China because no one can help them. If themnilare unregistered that will be
treated as illegal. They could only go to a pevathool and obtain private medical
treatment and that also was unaffordable. His alge has no employable skills — she
cannot even cook.

The applicant, [Ms C]

[Ms C] gave evidence that she had attended coftag®vo years in [Europe] during
2007 and 2008. Her parents supported her edudationer father's business failed in
2009.
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She met the applicant very shortly after arrivinghustralia in August 2009 when they
were both living with a friend of hers. She sdidtther parents had no opinion about
her relationship with the applicant, provided shbappy. They are happy for her to
have had two children but are worried because stig¢ree applicant are so young, and
without support, and they worry about how they e care of the children.

She was concerned that if she had to return toaCkime would be known as having
had two children out of wedlock and would have &y p fine, which they could not
afford. She said that they would be able to maow in China but would still have to
pay a fine. She said neither she nor her husbasdiny skills and they could not pay
the fine because they had no money and they alsodebts. If the children cannot be
registered there is no basic education or medieatment and they would be deprived
of a happy life and will receive threats. As te #xtent of their debts she said that, as a
result of the second baby, they owe $16,000. Vihey had the second child their rent
was increased, and they needed nutrients, espeasathe second baby was three
months premature and there were significant exgeassociated with that. They can
expect no financial support from her family, who addition to having debts, are
supporting a [brother] who was studying.

She said that she also is a Yiguan Dao followerifside had to return to China she
would be unable to attend a temple and would deetb She was asked about her
interest in Yiguan Dao. She said that [in] Decen#9 she went with her husband
and obtained her membership card. She said ttigtioin involved cleaning her hands
and going upstairs to a table where there was s&and worshipping. She attends
with her husband on the new moon, full moon an&ondays.

[Mr E]

[Mr E] gave evidence that he has lived at [adddedsted: s.431(2)] since November
2006. He has a [multi-]bedroom unit, with a laligeng room which he has made into
a [Yiguan Dao temple]. He said that about 40 tddl@wers attend, but not all attend
at the same time. The first thing they do on airig to wash their hands at the lower
level. On the new moon and full moon they comdydar a vegetarian meal. They
sing songs and talk about the Scriptures.

[Mr E] said he met the applicant in April 2007 whée applicant was a customer in his
taxi. The applicant did not speak English and tiadked in Mandarin. He felt that he
was well-educated and well-behaved. He askedgpkcant if he wanted to learn the
truth and invited him to the temple. It was thieatithe applicant told him that he had
worshipped in China. He agreed that it was a pergonal conversation but said that it
had started out quite generally but by the endh@f20 minute journey he "saw that it
was good". He said that at the temple, he obsefv@d the outset, the applicant was
very familiar with the rituals. [Mr E] said thdid¢ applicant attends on the full moon
and new moon and on most Sundays.

INDEPENDENT COUNTRY INFORMATION

Yiguan Dao
Beliefs and Practices
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Roughly translated, Yi Guan Dao means unity watherway of pervading unity and it
claims to unite “the world’s five great religiondBuddhism, Taoism, Confucianism,
Islam, and Christianity".

Yi Guan Dao operates secretly in China, so thelieigsed information on its beliefs
and practices. Furthermore, due to the varietyaafitions and the lack of any central
authority ruling on religious matters (Yi Guan Diaalescribed as consisting of closely
related yet autonomous branch associations), teagbles and their committees can
innovate and reinterpret rituals and beliefs. Assult, a variety of beliefs and rituals
may co-exist within one aréa.

Much of Yi Guan Dao belief and ritual is borrowedrh popular religion and Yi Guan
Dao members worship all golls.

While secrecy dominates the nature of this religisect ensuring a diverse range of
practices, some common elements can be identiffedctices of the Yi Guan Dao
include:

Temples — temples are located on the top floopiehte homes and believers are
organised in temple cells of eight to 10 core fokos per temple. Temples are
organised in districts under the loose leadershgprmaster. The master presides over
initiation ceremonies and guides the activitieshef district faithful. He is treated

with great respect. Due to the Yi Guan Dao beirganised as a secret sect, its
members seek converts discretély.

Ceremonies — ceremonies are only open to initiatechbers. Initiation involves new
members being taught tfAdree Treasures which is the core secret of the sect. The
Three Treasures are a mantra, a hand positiorharslytnbolic opening of a door in
the bodyso the soul may depart from the proper exit andnood one of the body’s
other orifices’

Rituals — There are five rituals common to Yi Gizao gathering

The Ritual of Saluting and Taking Leave of the Haratole Presence
The Ritual for Presenting Incense

The Ritual for Presenting Offerings

The Ritual for inviting Spirits to the Altar

The Ritual for Transmission of the Way/ The Riteexdeiving the Way

ok wbdPE

Prayer/Kowtows — Religious activities include magnand evening prayer sessions
but only the most devout carry them out daily. Bedirs are expected to attend at least
on the full and new moon. Yi Guan Dao praying iwesl very rapid kowtowing in a
kneeled position while a cantor on the right anmasrthe names of gods and a cantor
on the left counts out the kowtows.

Treatment of Practitionersin China

62.

No reports of arrests or detention of Yi Guan Deaxptioners by the Chinese
authorities since 1995 have been found. The neasint reported instances of Yi Guan
Dao being adversely treated in China were the tgrogsyi Guan Dao believers and
destruction of Yi Guan Dao temples in Fujian in 3@$d 1994. The Chinese
Government does of course have the authority tckd@vn on any unauthorised
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religious activities and according to one experof&sor Philip Clart, Department of
Religious Studies, University of Missouri-Columbiaiting in 2007, authorities do
“crack down” on Yi Guan Dao groups when they aszdvered""

Regarding the situation and treatment of Yi Guan Praactitioners in China, RRT
information indicated in 2007, in general, that takgion is:

a proscribed religion in the People’s Republic bfr@, and was radically stamped
out by the Communist government in the 1950s.

Yiguan Dao groups outside China (principally inwan) try to make converts in the
People’s Republic and re-establish the religiomeh€&he province of Fujian is a
centre of such activity due to the strong pres@idaiwanese-owned companies and
joint ventures in this area.

The Chinese authorities do crack down on such wdikn they are discovered.

The religion remains banned in Chifdee Transformation of Yiguan Dao in Taiwan:
Adapting to a Changing Religious Economy by Yunfeng Lu (Lanham: Lexington
Books, 2008), p.710.

The Department of Foreign Affairs & Trade in itsgi®et 1274, dated 16 May 2011,
reported that the post did not have definitive infation about how the Chinese
Government would assess the children of the Yiddam followers. However, as
Yiguan Dao was banned in mainland China in the $25@l there has been no
information to suggest that this ban had beerdljftee post would consider that
Chinese authorities would regard Yiguan Dao follmadong the same lines as other
banned religious sects. Based on the post’s utatelisg of Chinese laws and local
authorities' behaviour, authorities are likely éeks ways to protect the children in
guestion from what they regard as the harmful &fe€Yiguan Dao. Provisions in
China’s Law on the Protection of Minors may apply.

The post noted that the PRC’s authorities' treatraeanauthorised religious activities
differed depending on the province and city, and difficult to assess how Chinese
authorities would deal with individual cases ostlargely unknown religious sect. The
post noted that Yiguan Dao's origins as a secligiae with an organised structure
would raise the suspicion of authorities if Yiguaao followers were known to exist in
mainland China.

FINDINGS AND REASONS
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The first and second named applicants traveleduralia on passports issued by the
People’s Republic of China and claim to be natiswélChina. Copies of their
passports have been provided to the Departmenthantribunal. The Tribunal
accepts that the first and second named applieaetsationals of China. The Tribunal
has, therefore, assessed their claims against @kitteeir country of nationality.

The third named applicant (the applicant baby) la@® in Australia in [2010]. The
Tribunal accepts, on the basis of the birth cedife which names the applicant and the

that the third named applicant is not an Austratigizen because neither of his parents
was an Australian citizen at the time of his birtfhe Tribunal finds, pursuant to
Article 5 of theNationality Law of China 1980, that as both her parents are Chinese
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nationals, that the applicant baby is also a natiohChina. Accordingly, the Tribunal
has assessed the applicant baby against China asuritry of nationality.

The applicant claims that he fears persecutiorhbyGhinese government because he is
a follower of Yiguan Dao. He also claims that Ind &is wife and child will be
persecuted because the child was born out of wiedlod because they now have a
second child in breach of China’s one-child policy.

When assessing claims made by applicant the Trime®als to make findings of fact
in relation to those claims. This usually invohasassessment of the credibility of the
applicant. When doing so it is important to beamiind the difficulties often faced by
asylum seekers. The benefit of the doubt shoulgiven to asylum seekers who are
generally credible but unable to substantiatefatheir claims. The Tribunal must bear
in mind that if it makes an adverse finding in tela to a material claim made by the
applicant but is unable to make that finding witinftdence it must proceed to assess
the claim on the basis that it might possibly hetiseeMIMA v Rajalingam (1999) 93
FCR 220. However, the Tribunal is not require@c¢oept uncritically any or all of the
allegations made by an applicant. Further, thbuival is not required to have
rebutting evidence available to it before it cardfthat a particular factual assertion by
an applicant has not been made &andhawa v Milgea (1994) 52 FCR 437 at 451;
Selvadurai v MIEA & Anor (1994) 34 ALD 347 at 348 aribpalapillai v MIMA

(1998) 86 FCR 547.

In the present case, the Tribunal formed a posith@ession of the applicant's
credibility. The Tribunal found the applicant tave given his evidence at the hearing
in a clear and straight-forward manner. The Trddwalso notes that the applicant has
provided to the Department and the Tribunal a nurobdetailed accounts of his
experiences in China, including during his Departteterview, throughout which his
claims have remained generally consistent. Thieuhal notes that the applicant's
claims regarding Yiguan Dao are generally suppdtecklevant country information.

The Tribunal accepts that the applicant is a genamd continuing Yiguan Dao
practitioner and that the applicant has been fdyna@mitted into the faith.

Throughout the course of his evidence the applicanveyed to the Tribunal a depth
of his religious convictions. The applicant’s eafte was spontaneous and forthright
and responded largely accurately to questioningroiigg Yiguan Dao. The Tribunal
accepts the applicant’s evidence in relation tovlggian Dao’s beliefs, based on his
knowledge, which largely accords with the documegnéxidence cited above. The
Tribunal also finds that the applicant would remaimember of Yiguan Dao if he were
to return to the PRC.

On the basis of [Mr E]'s evidence that [Ms C] wagptised [in] December 2009 and
that since then she also has been attending th@demd that their child was baptised
[in] June 2011, the Tribunal also accepts that #meyalso followers of Yiguan Dao.

The Tribunal also finds that Yiguan Dao is a priset religion in the People’s
Republic of China, and was radically stamped outhieyCommunist government in the
1950s. The applicant’'s home province of Fujiaa centre of such activity. The
Chinese authorities do crack down on such cellawthey are discovered and the
religion remains banned in China. The Tribunalter finds that the harm feared by
the applicant is for one or more Convention reasamely his religion.
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Given that the agent of persecution feared by pipti@ant is the Chinese government,
that there is no part of the PRC to where the apptican reasonably be expected to
relocate safely from the threat of harm fearediny. h

Overall, the Tribunal finds that the persecutioriclitthe applicants fear clearly
involves ‘serious harm’ as required by section )R of the Migration Act in that it
involves a threat to their lives or liberty, sigo#nt physical harassment, and physical
ill-treatment

The Tribunal finds that the applicants’ religiohetYiguan Dao religion, is the essential
and significant reason for the persecution whig@ytlear, as required by section
91R(1)(a) of the Act. Having come to that viewvdls unnecessary to consider the
claim in relation to the child born out of wedloaikd now a second child in breach of
China’s one-child policy.

The Tribunal finds that the persecution which tppl@ants fear involves systematic
and discriminatory conduct, as required by sec®bR(1)(c), in that it is deliberate or
intentional and involves their selective harassni@n& Convention reason.

The Tribunal has considered s.91R(3) of the Actiaigdsatisfied that the applicants
engaged in their Yiguan Dao conduct in Australtzeotvise than for the purpose of
strengthening his claim to be a refugee. The Thabtinds that the applicants engaged
in Yiguan Dao activities in Australia because tleg genuine Yiguan Dao
practitioners.

The Tribunal is not satisfied that the applicardgséha legally enforceable right to enter
and reside in any country other than his countnyationality, the PRC. The Tribunal
therefore finds that the applicants are not exaudem Australia’s protection by
subsection 36(3) of the Act.

Considering all of the claims of the applicantatedl to their Yiguan Dao practice,
both specific and general, the Tribunal is satisfleat the applicants face a real chance
of persecution should they return to China nowndhe reasonably foreseeable future.

Accordingly, the Tribunal is satisfied that the lggnts are refugees.

CONCLUSIONS

83. The Tribunal is satisfied that the applicants aespns to whom Australia has
protection obligations. Therefore the applicantsgathe criterion set out in s.36(2)(a)
for a protection visa.

DECISION

84. The Tribunal remits the matter for reconsideratiotin the direction that the applicants

satisfy s.36(2)(a) of the Migration Act, being pmrs to whom Australia has protection
obligations under the Refugees Convention.
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