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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who claims to be a citizen of Pakistpplied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958 as this
information may identify the applicant] Februaryl20

The delegate refused to grant the visa [in] Maf@h2Z and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstralia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treator punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Primary application
The following claims were made in the primary apaiion documents.

The applicant was born on [date deleted: s.431fXJuetta, Pakistan. He declared his
religion as Ahmadiyya Muslim. He left Pakistan][duly 2006 as the holder of a student visa
for [Country 1]. He lived in [Country 1] from [Segmber] 2006 until [February] 2012. In

this period, [in] November 2008, he sought asylarfQountry 1] and his application was
refused in November 2011.

[Country 1] immigration authorities retained hikBtan passport. [In] February 2012 he
travelled to Australia using a false [Country 2gport. He arrived in Australia [in]
February 2012.

In that part of his application where required iteegeasons for claiming protection, the
applicant stated that he is afraid to return toifak because he received threats from
extreme mullahs and the Khatam — E — Nabuwat (‘hdituwat”). He is also afraid that he
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could be executed under sections of the Penal @atng to blasphemy because of his
Ahmadi faith. He left [Country 1] as he was afrthat he would be deported to Pakistan.

In support of his claim, the applicant submittddtéer dated [March] 2012 signed by [title
deleted: s.431(2)] of the Ahmadiyya Muslim AssaolatAustralia (“the Association”) (folio
56) who stated that the applicant was a membdreoRtmadiyya Muslim Community.

The applicant was interviewed by officers from tlepartment on his arrival in Australia [in]
February 2012. At this interview he related hiarfef harm in Pakistan because of his
religion. The applicant was also interviewed byo#ficer of the department regarding his
detention and he again repeated his claim thagdues returning to Pakistan because he is
Ahmadi.

[In] March 2012 the delegate interviewed the agpitcand the Tribunal has read a
typewritten transcript of that interview preparedn an audio recording on the department
file. The transcript appears on the Tribunal &itéolios 63-93. At the interview the
applicant discussed the grounds of his protectiaims as summarised above.

In a decision made [in] March 2012 the delegatesed the application finding that the
applicant was not genuinely in fear of harm.

Review application

The applicant nominated [name deleted: s.431(2hjsasegistered migration agent,
authorised representative and recipient in relatatme review. No further evidence or
submissions were lodged with the review application

Theapplicant appeared before the Tribunal [in] JunE22@ give evidence and present
arguments. The representative attended. The appldected to give evidence in English
and did so without any difficulty.

The applicant comes from Lahore. The applicartremqts, his [three siblings] all live
together in that city. The applicant's parentseMeinmadis at birth and so are the applicant
and his siblings. The applicant's father has @legs in Lahore. [Two siblings] work in
Lahore and [the third sibling] is a student.

The applicant commenced school when he was [agtedels.431(2)] years old in Lahore.
[He] attended a high school in that city and towsaite end of the following year a teacher
came to that school who was from the applicantallarea and knew that the applicant was
Ahmadi. He told others at the school about thésspoke against the applicant and the other
students started bullying the applicant about dligiion. Prior to that time he never told
anybody that he was Ahmadi and nobody had eveddske about it.

Prior to that time the applicant would attend anmf@&lli Mosque but not regularly as his
father was busy with his work. The applicant dagifamily did not actively participate in
the Ahmadi community as such and that was mostialree his father worked long hours.
His mother would stay at home as would his yousgangs.

However, from the time the applicant began to bedaliat the high school his parents
started sending him to the local Ahmadi leaderl@btegan attending prayer meetings and
classes for young Ahmadis. In the following yda applicant became more involved and
was asked to help to teach religion to other yoshgnadis.
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His friends in his local area found out about #msl came to know that he was Ahmad..
They began to question him about it, disapprovebtstarted bullying him. He had also not
told his friends he was Ahmadi until they found aata result of him taking on more
religious activities within his community.

Finally, once the applicant completed [high schdiod] local Ahmadi leader said he should
move to another location and continue religiousvaids so that he would not encounter
bullying and harassment. For that reason, theaglwent to live with an uncle in another
area. He attended the local Ahmadi centre inglzate.

For the first three months he was there, he undkerggcomputer] course. In that period he
was also awaiting publication of his exam resulhsnf high school. However, after he had
been there for only one month some of the studeritss course found out that he was
Ahmadi and began to follow and harass him. Hedghothat they had possibly seen him
going into an Ahmadi mosque in the area.

Because of this the applicant switched to attendiagses at night. The college did not have
many students and the administrator wanted goatioas among the students. For that
reason, the college ensured he did not have ang problems. The applicant was able to
complete his course. At that time the applicamnt teeived his high school results and had
applied to attend another college in this arealeatuse he was Ahmadi that college would
not accept him.

A Sunni Mullah at that college threatened to kithhf he tried to gain entry or if he was seen
there. In addition there were people from the Neddwat that place who also told him to stay
away. For that reason, the applicant's uncle ge@difior him to attend a college in
Rawalpindi about 50 kilometres from where theydiva he applicant felt safer commuting
to and from this place during the day and remalivagy with his uncle.

However, the people in the village who had fountremuwas Ahmadi told the administrator
of the college he was attending in Rawalpindi wkpe#ied him. The applicant believes he
was expelled because the college did not wantraagple from those opposed to Ahmadis.
For that reason the applicant returned to livinthvais family in Lahore.

The applicant studied privately until gaining adsios to a college in Lahore in 2003 where
he undertook a [bachelor degree]. The applicaaumed his involvement with the local
Ahmadi community by going to prayer meetings arst @rganising social gatherings, sports
activities and excursions for the youth. For dasoghe came to the attention of members of
the Nabuwat in that area who started following hivsihen they saw him they would threaten
him and tell him that he had to convert to theligien.

Because of this pressure on the applicant, he ddaseactivities for a short period of time;
about two or three months. He then resumed higitées as he missed not seeing his
associates and friends in the Ahmadi communitycedre gained admission to the college to
undertake his bachelors degree he would attendedas the morning and in the evenings he
would go to the prayer centre and undertake higiaes as he had done before.

People from the Muslim Students Federation at dliege found out that the applicant was
Ahmadi. He is not entirely sure how they found bbout they told him to stay away or they
would kill him. By that time the applicant had besttending this college for approximately
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four months. The applicant ceased attending ddasfer that and then went to a coaching
centre in the evening to continue his studies abhk could gain his degree.

He continued his religious involvement and he cargd to receive threats from the Nabuwat
members in his local area. There were a few oonaghey came to the family home and
threatened him there. Partly because of theseulifes and because he wished to study the
applicant applied for and was granted a visa tdysin [Country 1].

The applicant undertook courses in [Country 1] fribia time he arrived there in 2006. After
he arrived there he was in contact with his famiho said that once or twice people had
come to the family home looking for him; the appht believing these people to be the ones
who had threatened him while he was in Pakistaltholgh he received that news, the
applicant was missing his family and he returneBd&istan in early 2008 so he could see
them. After he returned he found out from otharthe area that the people who had
previously threatened him had also enquired wigmtlas to where he was.

Also on his return the applicant resumed goindieoAhmadi centre in his local area. He
again became involved in activities with that conmityiincluding organising people to go to
poorer areas of the city to attend to their mediesds. For this he was involved in various
organisational work including raising money. Tteple from the Nabuwat found out about
this, began following him and began to frequentbBkenthreatening telephone calls to him.

They also telephoned his parents and went to therfa business threatening that the
applicant had to stop participating in his religgactivities. Because of these problems the
applicant cut short his stay in Pakistan and weawklo [Country 1] in March 2008. He
resumed his studies but from that time, he leaofewws in the media about threats being
made against Ahmadis by more extreme groups anchitmg that the safety of the
community in Pakistan was becoming more imperilled.

This included his parents telling him not to rettorPakistan and so in November 2008 the
applicant applied for asylum in [Country 1]. Thmplcant said that when he first went to
[Country 1] in 2006 he joined the Ahmadi communitythat country. In the following year

he learned from members of that community that sohtkeem had applied for and been
granted refugee status on the basis of being Aharad]iby that means, had been able to stay
permanently in [Country 1].

Although he knew back then about being able toyafgplrefugee status in [Country 1] he
did not do so. At that time, the applicant's plas to study, obtain a qualification and then
employment and gain the right to live in [Counthp&rmanently by that means. When put
to him that he would have known there was a riskiight not gain the right to reside in
[Country 1] permanently by that means, the apptisard that he did not think of this at the
time.

He said that it was only after his trip to Pakista2008 and the events that followed after
that in Pakistan (the deterioration of conditioasAhmadis) and also with the worsening
economic situation in [Country 1] that he decidedt pursuing permanent residence through
study was not likely to be successful. In thapees$, he had noticed that all of the foreign
nationals in [Country 1] were the first to lose wor

The applicant was able to renew his student vi§&auntry 1] for one more year allowing
him to stay there until November 2009. He appl@dasylum in November 2008. However,
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for doing so he was unable to study or work anéivetl an allowance from the government
and was able to stay in a hostel. When asked whgpplied for asylum in November 2008
when he had been back in [Country 1] by that tioreafmost nine months, the applicant said
that when he returned to [Country 1] he still wante finish his studies in view of the money
that had been spent on that to that point.

However, he said it was a dilemma for him but héeustood that if he made a refugee claim
he would not be able to study. He remained inaxnwith his parents throughout the time
he was in [Country 1] from 2008 and they mentiotie@lpeople from the Nabuwat who had
threatened him in Pakistan coming to the family Bance or twice to find him.

He understood that one of his brothers had encoethtéiscrimination at work because of his
religion. On another occasion a threatening messeag left at the family house. More
recently he learned from his mother that an unknpenson had telephoned the family

asking if they were Ahmadis. In 2010, an Ahmadsmee in Lahore was attacked and one of
his brothers was present at that time. [An] umas killed in the attack.

While he was living in [Country 1], the applicanasvinvolved with the Ahmadi association
there and was responsible for security at the pladeere the Ahmadi community in

[Country 1] would meet; the applicant's main tagiswo ensure that people who did not
belong to the community did not gain entry. He b#ukrs helping him to do this and he said
he also performed a similar role in Pakistan.

The applicant said that he left [Country 1] eartlas year because he was afraid that he
would be deported to Pakistan. In this respeetatiplicant said that his refugee claim had
been declined by the [Country 1] government andafipellate tribunal in that country.
Proceedings were commenced in the High Court sgekwiew of that tribunal's decision
and what normally happened was that the lawyeesgmting him would apply to the court
for an injunction to stop him being removed frono{@try 1] but the representative of the
appropriate minister would give an undertakingdarertain period that the applicant would
not be deported.

Although that undertaking had been given a numbames, the applicant became aware
that some Pakistani nationals had neverthelessdegmorted from [Country 1]. He heard of
one such case himself and the lawyer represenimgnhthe court proceedings told him of
another case. The lawyer told him that if he veasaved from [Country 1] without her
knowledge there would be nothing she could do alboutie has not had much contact with
the lawyer about his case since then as he isngetan [Country 1]. The applicant provided
the name of the lawyer assisting him in [Countraddl the firm for which she was working.

Following his arrival in Australia, the applicarasihad telephone contact with [senior office
holders] of the Australian Association. He toldgk people that he had arrived in Australia
and had faced problems because of his religiorakisBan. He requested that they provide a
letter to confirm that he was part of the Ahmadnoounity and they told him they would
have to make enquiries with the country in whiclpheviously resided about that. He
understood that the Australian Association madeieieg with the association in [Country 1]
and was satisfied that he was a member of the contynuHe said that members of the
Australian Association had come to the detentiorireeto see him.

The applicant said that after he applied for asyimfiCountry 1] he asked the association in
[Country 1] to also issue a letter to confirm héohged to the Ahmadi community. He said
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that the [Country 1] Association would have checkatth the Ahmadi community in
Pakistan about that. At the hearing, the applipaotiuced a letter dated [January] 2009
signed by [name and position deleted: s.431(2)mAtliyya Muslim Association [Country 1]
who stated that according to information receivieflJanuary 2009 from headquarters in
Pakistan the applicant was an Ahmadi by birth abdrea fide member of the Ahmadiyya
Muslim Community. This person stated that the i@ppk served in the community in
Pakistan including in the local youth organisation.

At the hearing, the applicant produced a bundiéoauments related to the court proceedings
in [Country 1]. The Tribunal perused those docutw@nd they indicated that the Refugee
Appeal Tribunal in [Country 1] appears to have ptee that the applicant was an Ahmadi
but found that, on its assessment of country inégiom regarding Ahmadis in Pakistan, his
fear of persecution was not well founded. Thesmidwnts indicated that the claims
advanced by the applicant to the bodies determimisigefugee claim were similar to the
claims advanced to this Tribunal regarding hisilif®akistan and his fear of persecution
based on his religion.

The applicant also produced other documents reggids identity (copies of pages from his
Pakistan passport; copies of various identity cassised to him while he was in [Country 1]).
The representative was granted a period of two s/eekrovide any further documents in
support of the application. None were providethe &pplicant said he does not fear any
other harm in Pakistan apart from the harm heemtiounter because of his religion. He said
that he would not be safe anywhere in Pakistamtig\amadi attitudes and maltreatment
occur anywhere in the country.

Country information

In an earlier decision published in April 2011, #réounal (differently constituted) examined
country information regarding the treatment of Alaiisan Pakistan (Se#11014 [2011]

RRTA 250 (4 April 2011)). No purpose would be szhby setting out that discussion in full
in this decision beyond recording that the Tribunghat decision accepted that blasphemy
laws in Pakistan had been used to harass Ahmadighawas condoned by the government.
More generally, the Tribunal considered that onltasis of that country information
Ahmadis were at risk of persecution on the grouinth@ir religion. The Tribunal found that
this country information indicated that extremigganisations such as the Nabuwat could
operate with impunity in persecuting Ahmadis anelfblice and State organs did nothing to
protect them.

Since that decision was published, the Tribunalhzasthe benefit of consideritgigibility
guidelines for assessing the international protection needs of members of religious minorities
from Pakistan issued by the United Nations High CommissioneRefugees (“UNHCR”) in
May 2012. In these guidelines, UNHCR assessedadaicountry information and
concluded that Ahmadis were subject to the mostregegal restrictions and officially
sanctioned discrimination of all religious mincegiin Pakistan, in particular, being the
subject of harassment and harm through blasphensy/(gee page 21). UNHCR recorded an
increase in violence against Ahmadis with littletection provided by state authorities (see
page 23) and concluded that Ahmadis were likelygtdn need of international refugee
protection on account of their religion dependimgtloe individual circumstances of the case
(see page 26).
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FINDINGS AND REASONS

The Tribunal finds that the applicant is a natioofdPakistan. The Tribunal has sighted a
copy of pages from his Pakistan passport.

The Tribunal is satisfied on the evidence befothat the applicant does not have a legally
enforceable right to enter and reside in any otbentry apart from Pakistan. In particular,
the Tribunal is satisfied that the applicant doeshave a legally enforceable right to enter
and reside in [Country 1]. His visa as a studdoted him to remain there until November
2009 and documents produced regarding the courepdings indicate to the Tribunal that
the applicant was only being allowed to remainGoyintry 1] while those court proceedings
were on foot.

However, the Tribunal is willing to accept the apaht's evidence that he could well have
been at risk of being deported from [Country 1] aongv that he has left [Country 1] there is
no certainty that he could return there to pursgecourt proceedings which may well have
been dismissed if he left the country.

The Tribunal has not made further enquiries abloeistatus of the court proceedings in
[Country 1]. The Tribunal accepts that the appitda an Ahmadi in the light of the letter
from the Australian Association, the letter frone {iCountry 1] Association and his own
evidence.

The Tribunal accepts the applicant's account ohviee claims occurred when he lived in
Pakistan before he went to [Country 1] in 2006 @redevents he claimed occurred while he
returned to Pakistan in 2008. The Tribunal ndbtes those claims were broadly similar to
the claims he advanced to [Country 1] authoritresupport of his refugee claims there.

The Tribunal was concerned (like the delegate)ttaBpplicant sought asylum in [Country
1] in November 2008 and not before that time. Havethe Tribunal cannot be satisfied
that the applicant’s account of being Ahmadi areddtients he claims occurred in Pakistan
are false just because of any delay in makingwgesf claim. The Tribunal accepts those
claims as credible.

The Tribunal accepts the applicant left [Countryatyl came to Australia for the reasons he
has given. The Tribunal has no evidence thatttieat is some other reason that the
applicant has left [Country 1] and the benefit o @oubt as to his credibility regarding this
or any other claim he has made in support of hesegtion application, in the circumstances,
is afforded to him.

The Tribunal finds that there is a real chance iftthe applicant returns to Pakistan he will
suffer serious harm which will be, if he returnd_&hore, the threats and harassment he
received when he was in Pakistan. The harm he feaolves a threat to his life or liberty or
significant physical harassment or ill treatme8tich harm will involve systematic and
discriminatory conduct for the essential and sigaiit reason of his Ahmadi religion.

The Tribunal considers that the applicant facemaaahance of suffering persecution based
on his religion anywhere in Pakistan in view of toeintry information about the treatment
of Ahmadis and in view of the manner in which tipplecant has practised his religion in the
past which has caused him to come to the atteofipeople from certain groups which harm
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or oppose Ahmadis like the Nabuwat which is notrieied to any particular location in
Pakistan.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfiese criterion set
out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(ajf the Migration Act.



