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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY VID 1137 OF 2004

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: APPLICANT M175/02
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: GRAY J
DATE OF ORDER: 10 AUGUST 2007
WHERE MADE: MELBOURNE

THE COURT ORDERS THAT:

1. The title to the proceeding be amended by duiltisty “Minister for Immigration and
Citizenship” for “Minister for Immigration and Mutultural and Indigenous Affairs”

as the name of the first respondent.

2. The appellant have leave to amend the noticappkeal by adding the following

grounds:

B. The second respondent breached s 425 d¥iipeation Act 1958 Cth) by not
providing to the appellant adequate interpresiaryices and so failed to afford
the appellant an effective opportunity to givedewnce and present arguments.

C. Alternatively, by not providing adequate intefjing services to the appellant,
the second respondent committed a jurisdictienalr by breaching the rules

of natural justice and/or procedural fairness.

3. The appellant be permitted to rely, on the mgarof the appeal, upon further
evidence, namely the affidavit of Chandrasiri Ggua, sworn on 17 March 2006,
and the exhibits to that affidavit, and the affidlaf Anuruddha Liyanage, sworn on
20 June 2006, and the exhibits to that affidavit.



4, The appeal be allowed.

5. The orders made by the Federal Magistrates Gmur27 August 2004 (with the
exception of the order numbered (2), whereby theéeFal Magistrates Court ordered
that the appellant, his wife and their son paydab&ts of the Minister for Immigration
and Multicultural and Indigenous Affairs fixedtimne sum of $6,500.00) be set aside.

6. In lieu of those orders, the following ordersrbade:

€)) A writ of certiorari issue, directed to the ged respondent, removing into the
Court its decision, made on 19 October 2001 anddégndown on 9
November 2001, affirming a decision of a delegateth® Minister for
Immigration and Multicultural Affairs not to grargrotection visas to the

appellant, his wife and their son, for the purpokguashing that decision.

(b) The decision of the second respondent, madE9ddctober 2001 and handed
down on 9 November 2001, affirming the decisidnaodelegate of the
Minister for Immigration and Multicultural Affasr not to grant to the

appellant, his wife and their son protection sjdze quashed.

(c) A writ of mandamus issue, directed to the secespondent, requiring it to
hear and determine the application of the appgllas wife and their son for
review of the decision of a delegate of the Marisfor Immigration and

Multicultural Affairs refusing to grant to themngtection visas.

7. The first respondent pay the appellant’s coste@appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

The nature and history of the proceeding

The substantial issue with which these reasonsudgment deal is whether the
standard of interpreting from one language to agrotturing the course of a hearing in the
Refugee Review Tribunal (“the Tribunal”) was suchta deny the appellant the opportunity
to give evidence and present arguments to the failbwr to deny him procedural fairness.
As this issue was not raised during the hearinfirgttinstance, in the Federal Magistrates
Court, there is a preliminary question as to whethe appellant should be granted leave to
raise it as a ground of appeal. There is alsosanei as to whether the learned Federal
Magistrate was correct to dismiss the appellamjdieation because he had made a previous
application with respect to the same decision ef Thbunal, which had been dismissed for
non-appearance of the appellant at the hearingbanduse his later application was made

outside time limits in the High Court Rules.

The appellant is a citizen of Sri Lanka. He advn Australia on 21 August 1999,
accompanied by his wife and their son. On 10 J3n2@00, all three lodged applications for
protection visas pursuant to thegration Act 1958(Cth) (“the Migration Act”). By s 36 of
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the Migration Act, there is a class of visas tokbewn as protection visas. A qualification
for a protection visa is that the person applyiagif be a non-citizen in Australia to whom
the Minister is satisfied Australia has protectaisligations under the Refugees Convention
as amended by the Refugees Protocol. The termi&igBes Convention” and “Refugees
Protocol” are defined in s 5(1) of the MigrationtAo mean respectively the Convention
relating to the Status of Refugees done at Genewz8duly 1951 and the Protocol relating to
the Status of Refugees done at New York on 31 3grl@67 respectively. It is convenient
to call these two instruments, taken together,“@anvention”. For present purposes, it is
enough to note that, pursuant to the Conventiorstrlia has protection obligations to a

person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social gmor political opinion, is
outside the country of his nationality and is urmabt, owing to such fear, is
unwilling to avail himself of the protection of tr@untry

On 1 March 2000, a delegate of the Minister fomiigration and Multicultural
Affairs (subsequently the Minister for Immigratiand Multicultural and Indigenous Affairs,
now the Minister for Immigration and Citizenshiph @ll cases “the Minister”) refused to
grant protection visas. The appellant and his \aifid son all applied to the Tribunal for
review of that decision. By letter dated 20 JUM) 2, addressed to the appellant, the Tribunal

advised the appellant and his wife and son asvistio

The Tribunal has looked at all the material rel@tito your application but it

Is not prepared to make a favourable decision ag itiformation alone. You
are now invited to come to a hearing of the Tridutwagive oral evidence,

and present arguments, in support of your claiMeu are also entitled to ask
the Tribunal to obtain oral evidence from anothergon or persons.

The letter fixed 10.00 am on 5 September 2001 has time for the hearing.
Accompanying the letter was a form entitled Respohs Hearing Invitation. The appellant
completed this form and lodged it with the Tribuoal 1 August 2001. In response to the
guestion “Do you need an interpreter?” the appeltasked the box marked “Yes”. He
indicated that the language for which an interpret@s required was “Sinhalesi”. In
response to the question “Do you have any speeets for the hearing? (eg. wheelchair
access, male or female interpreter)”, the appetianted the word “male” and wrote beneath

“male — (we do not want mr [name of a particularspa])”.
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The Tribunal arranged for an interpreter (notpleeson whom the appellant had said
was not wanted) to be present at the hearing, ihgisg an Interpreter Booking Request form
to an agency called On-Call Interpreters. Thignfadvised the name of the unwanted
interpreter and, importantly, contained the wordiease note: If an interpreter accredited at
the professional level (NAATI level 3) or abovenist available please inform the Tribunal.”

The Interpreter Booking Request form containedvigion for the insertion by the
agency of details of the interpreter to be provid@tiese were completed, apparently by the
agency, on 8 August 2001. The form provided thagoojpinity for the agency to indicate the
appropriate “NAATI Level’. The choices were thenmoers 5, 4, 3 and 2 and the words
“recog” and “none”. In the instant case, a tickswaserted under the number 2 and then
apparently crossed out and replaced by a tick utrdeog”. Beside the words “Reason for
offered interpreter not being professional levelabove” were listed three options: “this
language/dialect is not tested at professionalj@verery limited availability of professional
level interpreters in this language/dialect; or professional level interpreter available at
requested date/time.” In this case, the box be#itie language/dialect is not tested at

professional level” was ticked.

Early in the Tribunal's hearing, there was a dsston about the fact that the
interpreter had done some translations of the &pp& documents, and had thereby had
some contact with the appellant. The interpresiéed the Tribunal member whether, in the
light of that, it was proper for him to interpretthe Tribunal hearing. The Tribunal member
said that he did not think that this was a problerhe Tribunal member then raised with the
interpreter the level of the interpreter's quabtions. The interpreter said that he had
“NAATI recognition”. The Tribunal member asked wher this was at level 3. The
interpreter said “Not level 3.” The Tribunal membepeated these words interrogatively,
and the interpreter answered, “Yes.” Without fartldiscussion as to the interpreter’s
gualifications, the Tribunal member embarked on thearing with the interpreter

interpreting.

The Tribunal's decision and reasons for decisiendated 19 October 2001 and were
handed down on 9 November 2001. The Tribunalraéd the decision of the delegate of the

Minister not to grant protection visas to the afg#| his wife and their son. On 5 December
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2001, the appellant applied to this Court, seekmgverturn the Tribunal’'s decision. His

application was remitted to the Federal Magistr&esart. On 11 September 2002, Federal
Magistrate Connolly dismissed that application. s Honour's order records that counsel
appeared for the Minister, and that there was mpea@nce for the appellant. In the present
appeal, counsel for the Minister made no suggeghahthe dismissal was for any reason

other than the non-appearance of the appellant.

On 8 October 2002, the appellant applied to thghHCourt of Australia for relief
pursuant to s 75(v) of theonstitutionin relation to the Tribunal’s decision. The HiGlourt
remitted the proceeding to this Court on 7 Febri2d93. On 22 April 2003, Marshall J
ordered that the appellant file and serve an anteragplication, containing proper
particulars of the ground relied upon, and remittieel matter to the Federal Magistrates
Court. The appellant did not file an amended aggilbn, although he did file in the Federal
Magistrates Court a statement of contentions, da@edune 2003, which does not bear the
name of any legal practitioner. That statemertaritentions alleges that the Tribunal asked
itself the wrong question, and that it failed pndpdo apply the real chance test and to
undertake the required speculation. Otherwisdhbystatement of contentions, the appellant
attempted to challenge a number of conclusionsaot éxpressed by the Tribunal in its
reasons for decision. On 19 August 2004, the FR¢ddagistrates Court dismissed the
application and ordered that the appellant, hisewihd son pay the costs of the Minister,
fixed at a particular sum, reserving liberty to lyppithin 14 days of service of the order with
respect to the amount of costs. The appellant #ppealed to this Court. His notice of
appeal did not raise the question of the standardterpretation at the Tribunal hearing.
That question was not raised until the appeal éiashe on for hearing on 30 November 2005.
On that occasion, the appellant appeared unregessenith the assistance of an interpreter.
That interpreter, Mr Chandrasiri Ganegoda, advisedthat the interpreter who had been
present at the Tribunal hearing was not qualified\N&tional Accreditation Authority for
Translators and Interpreters (“NAATI") Level 3 dnave. Mr Ganegoda advised that, other
than himself, there was no NAATI Level 3 Sinhalegerpreter in Victoria. Quite properly,
Mr Ganegoda did not wish to comment otherwise angkills of the interpreter who had
been present at the Tribunal hearing. As a coreseguof this discussion, | adjourned the
hearing of the appeal, ordered that the appelldataffidavit material in support of an

application for leave to add as a ground of appbal proposition that the standard of
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interpretation at the Tribunal hearing was sucht@ascause the Tribunal to deny him
procedural fairness, and ordered that the appegtlaptthe costs of the adjournment. | also
indicated that | was prepared to certify pursuanOt 80 of theFederal Court Ruledor
referral of the appellant for legal assistance.bsguently, affidavit material was filed,
including an affidavit of Mr Ganegoda, who haddistd to the tape-recording of the Tribunal
hearing and had compared what the appellant sdaidthe interpreter’s translation. Before
the hearing of the appeal was resumed, the Minadser filed an affidavit of Mr Anuruddha
Liyanage, who had also listened to the tape-rengrdf the Tribunal hearing and had made
his own analysis of the interpreter’'s performanées there was little difference between the
findings of Mr Ganegoda and Mr Liyanage, there wascross-examination of either when

the hearing of the appeal resumed.

On the resumption of the hearing of the apped, appellant was represented by
senior and junior counsel, pursuant to the schemlerO 80 of thé&ederal Court Rules

The appellant’s claims

The appellant claimed to have been persecutediihaBka because the authorities
believed him to have been sympathetic to, and tee Heeen providing assistance to, the
Liberation Tigers of Tamil Eelam (“the LTTE”), anrganisation devoted to seeking a
separate Tamil State within Sri Lanka. The appékarved in the Sri Lankan Air Force. He
was posted to a place close to Trincomalee, a predmtly Tamil area. On a visit to
Trincomalee during a day off, he renewed an acqaage with an old classmate, a Tamil.

Thereatfter, he visited his Tamil friend’s house anthetimes stayed the night.

The appellant also visited his fiancée in Negont@ar Colombo. His Tamil friend
organised his business trips so that they couldogether in the Tamil friend’s car. On
occasions, the Tamil friend allowed the appellanige his car to go to Negombo. On these
occasions, the appellant carried parcels to detwehe Tamil friend’s contacts in Colombo,

and would return with parcels for the Tamil friend.

In October 1992, while the appellant was off daityis barracks, military police took
him to the squadron leader who alleged that hel®mh helping terrorists by transporting
contraband to Colombo. The appellant admittedeltizng to Negombo with his Tamil friend
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on some of the dates when he was alleged to hameported contraband, but denied any
involvement in the transport of contraband. He wa@d that his Tamil friend had been

arrested and made a confession implicating thellaope

The appellant was imprisoned and charged formaly inquiry was fixed for 20
December 1992. He was allowed no visitors. Hishmodied on 8 December 1992 and the
appellant was allowed to attend her funeral underd, A relative helped him to escape and
he hid at the relative’s home for two years. Wheénrelative became unhappy with local
gossip, in December 1994, he arranged for the Epeb go and work at a small tea estate.
The appellant worked there as a supervisor. Het veehlegombo in November 1995 and

married in a quiet ceremony on 24 January 1996.

The appellant then worked as a fisherman, disggikis identity. By July 1998, the
Air Force was making inquiries of his wife. Hearged to go with a fisherman to India,
where he was introduced to the owner of a texhigps in which the appellant worked. He
met an agent who arranged travel to other countailed used the agent’s services to bring

himself and his family to Australia.

The appellant provided to the Tribunal a numberdo€uments in support of his
claims. He also relied on a report of a psychaipgivho found that the appellant was

suffering from depression and anxiety.

The Tribunal’s reasons for decision

Because the appellant gave inconsistent evidemdbet Tribunal, the Tribunal was
not satisfied that he had anything to do with daiivg parcels to Colombo for the LTTE,
either knowingly or unwittingly. Based on “countmpformation”, provided by the
Department of Foreign Affairs and Trade, the Tribluoonsidered it implausible that the
appellant would have been considered to have beeolved with the LTTE. It also
considered that his history of working in variodages for long periods after 1992 was not
consistent with him being a wanted man at that.tirAe a result, the Tribunal did not accept
that the appellant was detained in custody in 1892 result of his association with his Tamil
friend. It followed from this that the Tribunal dod that the documents on which the

appellant had relied had been contrived and matwid to assist his application for refugee



18

19

20

-7 -

status. The Tribunal also noted that the appellaas able to lead a normal life after 1992
and to marry and have a child. There did not apfeehave been much interest in him until
well after that date. Because of the passagenud,tthe Tribunal did not accept that the
authorities were still looking for the appellant2000 and 2001. The Tribunal considered
that, if the appellant had escaped, he would haea lnletained a long time ago. He had also
departed the country on several occasions, anddwvmilhave risked this if he were a wanted

man.

In the light of the “country information”, the Twnal took the view that Sinhalese
people are not suspected of supporting the LTTEenEf it were wrong, and the appellant
did commit some offence for which he ended up istady, the Tribunal did not accept that it
would have been because he was considered to $uppdtTTE. As a result, the Tribunal
found that the appellant did not have a well-fouhdear of persecution because of any
imputed political opinion, or for any other Convemntreason.

Although the appellant did not put his case on libsis of desertion from the Air
Force, the Tribunal considered this possibility.cdnsidered that it was most likely that the
appellant would have been caught if he had deseatetifound that there was no suggestion
that any action that might be taken in respectesiedtion would be taken for any Convention
ground. Although accepting that the appellant the@dconditions set out in his psychologist’s
report, the Tribunal did not accept that those @tk stemmed from his alleged arrest and

escape, or that they had occurred as a resultyo€anvention-related matter.

The Federal Magistrate’s reasons for judgment

The Federal Magistrate rejected the appellanfdiegtion to set aside the Tribunal's
decision for three reasons. First, the applicatsanfar as it sought the remedy of certiorari,
was out of time under O 55 r 17(1) of tHegh Court Rules The court refused to enlarge that
time under O 60 r 6 of thidigh Court Rules The court pointed out that the appellant, in the
material he placed before the court, provided rmugds for an enlargement of the time limit.
The Federal Magistrate discussed authorities floenRull Court of this Court, referring to
the possibility that, once the High Court remiti@groceeding to a lower court, the time
limits in the High Court Rules were no longer ajrsficance. Her Honour did not seek to
resolve the issue. Her Honour pointed out thahoalgh the appellant sought the remedy of



21

22

-8-

prohibition (which was not subject to any time limnder the High Court Rules), he did not
seek mandamus, and described the remedies of regrtemd mandamus as “necessary
corollaries of prohibition.” Her Honour then saleht, in any event, delay in seeking such

relief could be considered when exercising anyrdigm.

Second, the Federal Magistrate dismissed the lappsl application on the ground
that it was barred by the principles of res judicats a result of the dismissal by another
Federal Magistrate of the previous proceeding uideéd of the Migration Act. Her Honour
pointed out that the appellant raised the samengi®was in the previous proceeding. In
addition, the grounds he raised invited the readigih of questions of fact, which the Federal
Magistrates Court could not do. In her Honourswi; the earlier order dismissing the first
proceeding must be seen as finally disposing ofstifgect of the litigation. The grounds
relied on in the proceeding remitted from the HGburt were no wider or greater than the
grounds available in the earlier proceeding. Tdraescause of action was relied upon in the
two proceedings. The substratum of facts givisg to both proceedings was the same. The
substance of the two proceedings was the same thdthight to relief in each case informed
by the same substantive law principles. The patbethe two proceedings did not differ in
any material respect. Therefore, the earlier ofihatly determined the issue of whether the
Tribunal was in error, being a constructive failtweexercise jurisdiction or an error of law in

the interpretation and application of the Convemtio

The third ground of dismissal of the proceeding Waat, in any event, there was no
jurisdictional error in the Tribunal's decision. hd Federal Magistrate summarised the
reasons given by the Tribunal for dismissing thpedlpnt’s claims. Her Honour pointed out
that the Tribunal had the advantage of seeing aadig precisely how the appellant gave
his evidence, and made credibility findings advdrsehe appellant, with which the court
should not interfere readily. The Tribunal wasiteed to accept “country information” in
preference to the appellant's evidence, and did #owas a matter for the Tribunal to
determine the probity it accorded to various aspetthe evidence before it. The Tribunal
was not required to accept uncritically all or asfythe allegations of the appellant. The
findings it made were open to it on the evidenc&here was therefore no arguable
jurisdictional error. The decision of the Tribuneds therefore a “privative clause decision”,

for the purposes of s 474(1) of the Migration Aatd could not be challenged in the court.
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The grounds relied on by the appellant were notagusble on a traditional judicial review

approach.

The interpretation issue

NAATI is a national standards body, established thg Governments of the
Commonwealth, States and Territories. It sets mwaghtains standards of translation for
written communications and interpretation for arainmunications. It is also an accrediting
body, providing the only officially accepted cretlats for the profession of translating and

interpreting in Australia.

NAATI currently accredits at four levels for trda®rs and interpreters. These levels
are described as: Paraprofessional TranslatoParaprofessional Interpreter; Translator and
Interpreter; Advanced Translator and Conferencerpmeter; and Advanced Translator
(Senior) and Conference Interpreter (Senior). [Ekel of Paraprofessional corresponds with
what was called NAATI Level 2 at the time of theiblmal hearing, and the level of
Interpreter corresponds with what was describeN/A&ATI Level 3 at that time. Currently,
the Interpreter level is described by NAATI as dalks:

This is the first professional level and represetitie minimum level of
competence for professional interpreting. Intetpre convey the full
meaning of the information from the source langumge the target language
in the appropriate style and register. Interpretet this level are capable of
interpreting across a wide range of subjects inf@wialogues at specialist
consultations. They are also capable of interpiggtpresentations by the
consecutive mode. Their specialisations may irclhdnking, law, health,
and social and community services.

The standard required for Interpreter accreditaisadescribed as follows:

This represents the minimum level of competence goofessional
interpreting. It may be regarded as the Australjmfessional standard.
Interpreters are capable of interpreting across @evrange of subjects
involving dialogues at specialist consultations.hey are also capable of
interpreting presentations by the consecutive mode.

Under the heading “related tasks”, NAATI descriibe Interpreter standard as

involving:
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* interpreting in both language directions for a widenge of subject areas
usually involving specialist consultations with ethprofessionals, e.g.
doctor/patient, solicitor/client, bank manager/cltecourt interpreting

* interpreting in situations where a depth of lingigsability in both
languages is necessary

It is to be noted that NAATI sees the Interprégsel (formerly Level 3) as being the
standard required for interpreting court proceeslingln contrast, the Paraprofessional
Interpreter, which was formerly known as Level2described as follows:

This represents a level of competence in intempgefior the purpose of
general conversations. Paraprofessional Interpretgenerally undertake the
interpretation of non-specialist dialogues. Préiomers at this level are
encouraged to proceed to the professional levetsofeditation.

The standard required for the Paraprofessionatpneter is “a level of competence in
interpreting for the purpose of general conversati@generally in the form of non-specialist

dialogues.” The related tasks are:

* interpreting in general conversations

* interpreting in situations where specialised terology or more
sophisticated conceptual information is not reqdire

* interpreting in situations where a depth of lingigsability is not required

The interpreter who participated in the Tribunahhing did not have either NAATI
Level 3 or NAATI Level 2 accreditation. He toldetfribunal he had “NAATI Recognition”.
Prior to March 1983, it was possible for practisimgnslators and interpreters to obtain
“Recognition” by NAATI. Since mid-1989, Recognitidhas been treated as an award in a
totally separate category, with no specificatioriesel of proficiency. Recognition is now
granted in very exceptional cases only, where la@mguages are involved and Recognition
would be the only NAATI credential available, or &b special circumstances exist.
Recognition does not have equal status to accteifabecause NAATI has not had the
opportunity to assess the recognised person tatecydar standard of performance. It is
intended to be an acknowledgement that, at the tinge awarded, the candidate has had
recent and regular experience as an interpreter,nbulevel of experience is specified.

Twelve months after a recognised language becowalable for accreditation by testing, all
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Recognition granted by NAATI in that language islanger valid. Sinhalese is currently a

language available for testing.

According to the NAATI Practitioner's Directory 1fo2005/2006, there are two
persons with addresses in Victoria accredited tAANAInterpreter level in Sinhalese and a
further one such person in Western Australia. Mmé&yoda was one of the Victorian
residents and Mr Liyanage the Western Australissidemt. In addition, there were four
Paraprofessional Interpreters, one based in NewhSdfiales and the other three in Victoria.
One of them is the person the appellant specifeetha interpreter he did not want in his
request to the Tribunal for the provision of arerptreter.

The Tribunal has published an Interpreters’ Hawo#flbo Among other things, the
handbook reveals the Tribunal’s policy concerning tise of interpreters. According to the
1999 edition of the handbook, which was currenthat time of the Tribunal hearing, the
following was the relevant policy:

* The Tribunal aims to ensure that interpreters whibremploys are
accredited at the Professional Interpreter Levethwihe National
Accreditation Authority for Translators and Integters (NAATI).

In the 2003 edition of the handbook, the words f&€ssional Interpreter Level” were

replaced by the words “Interpreter level (formd#ic] level 3)".
Section 425(1) of the Migration Act provides:

The Tribunal must invite the applicant to appeafobe the Tribunal to give
evidence and present arguments relating to theessuising in relation to
the decision under review.

Among the powers of the Tribunal, specified in2%/ 4is the power dealt with in
s 427(7):
If a person appearing before the Tribunal to givedence is not proficient in

English, the Tribunal may direct that communicatwith that person during
his or her appearance proceed through an interprete

Perera v Minister for Immigration & Multiculturahffairs [1999] FCA 507 (1999) 92
FCR 6 was also a case in which a Sinhalese person$ri Lanka sought a protection visa

and gave his evidence to the Tribunal through terpneter. After a detailed analysis of the
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transcript of the hearing before the Tribunal iatticase, and a thorough analysis of the
authorities about the role of interpreters in pestegs in the various kinds, Kenny J set aside
the decision of the Tribunal. The case is autiidot a number of propositions relevant to
the present case. At [20], her Honour held tHatpt proficient in English, an applicant is
effectively unable to exercise his or her rightgige evidence without the assistance of an
interpreter. The Tribunal is therefore unable tovple an applicant with an opportunity to
appear before it to give evidence, unless it prewidn interpreter to assist. If an applicant is
unable to give evidence in English, the effect 425(1) is to require that the Tribunal give a
direction pursuant to s 427(7) that communicatioocped through an interpreter. At [21],
her Honour held that, without an interpreter, thrébdnal is unable to afford an effective
opportunity to a non-English speaking applicangige evidence. As a consequence, the
Tribunal lacked jurisdiction to continue the hegrumless it provided an interpreter. If the
Tribunal were to proceed, it would fail to obseprecedures required by the Migration Act.

At [29], Kenny J endeavoured to express the stahofinterpretation required for a

Tribunal hearing:

Whilst the interpretation at a Tribunal hearing wleieot be at the very highest
standard of a first-flight interpreter, the integtation must, nonetheless,
express in one language, as accurately as that dagg and the
circumstances permit, the idea or concept as it beasn expressed in the
other language.

After citing American authority, her Honour empisasl the requirements of accuracy
and completeness of interpretation.

At [42], her Honour expressed the departure frdma tequired standard in the

following terms:

Whilst it is possible to divine the general thro$tthe applicant’s case from
the transcript as a whole, his evidence, as giveough the interpreter and
transcribed, was, as we have seen, repeatedly panss/e to the questions
asked by the Tribunal. It was at times incoheramid inexplicably

inconsistent with other evidence given. There areumber of exchanges
between the interpreter and the Tribunal which emike confusion on the
interpreter’'s part as to the subject and directiohthe Tribunal’s inquiry;

and it would seem that from time to time diffi@gdtiin communication
actually led the Tribunal to abandon avenues oéveht inquiry. Speaking
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more generally, it is difficult to believe that theterpretation given is
adequately expressive of Mr Perera’s unchallengembant

At [46], her Honour found that the departure frthra standard of interpretation in Mr
Perera’s case related to matters significant fer Thibunal's decision. At [47]-[49], her
Honour dealt with the question of findings adveisehe credit of an applicant, concluding

that inadequate interpretation might lead to areeskrdecision on credit.

Pererahas been followed in several cases. See panigWWdACO v Minister for
Immigration & Multicultural & Indigenous Affair$2003] FCAFC 171 (2003) 131 FCR 511
at [64], and the cases cited there. The Full Caacdepted that, although s 425(1) of the
Migration Act has been amended sinererg what Kenny J said irPerera remains

applicable to the section as amended.

It is therefore necessary to make an assessmehe @dequacy of the interpretation
in the present case. In doing so, | am able toemele of the expertise of Mr Ganegoda and
Mr Liyanage. Both have listened to the tape-reicgrdand read the transcript, of the
Tribunal hearing. They have identified a numbereafors of interpretation. To a large
extent, there is agreement between Mr GanegodaMmdiyanage, although there are
instances in which they differ about the precis@gtation that would be correct. Counsel for
the appellant were content to rely on the evidesfchir Liyanage in cases where the two
differed. Itis necessary to refer to a numbethefinstances of incorrect interpretation by the
interpreter at the Tribunal hearing. In doingIdoave relied on the evidence of Mr Liyanage,

except where | have drawn attention specificallthevidence of Mr Ganegoda.

When the appellant was describing his re-acquanetavith his Tamil friend, he said
of the Tamil friend what Mr Liyanage translated“bs1985 when racial troubles started he
gave up residing in Anuradhapura and went to Trimelee.” Mr Ganegoda translated “racial
troubles” as “racial riots”, which Mr Liyanage thght was too strong a phrase. The
interpreter at the Tribunal hearing translated #mswer as “In 1985 when this — in 1995
when the row between tllemmunists and the Sinhalesstarted, he left Anuradhapura and
went to, went to Trincomalee.”(Emphasis added.)e Tbnfusion over the year may have
caused the Tribunal to be confused about what su&dhe appellant was giving. Even

worse, the interpreter’s gratuitous reference tmmainists was likely to have caused the
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Tribunal to regard the appellant’s evidence asaioimtg an expression of extreme views, that

did not match the reality of the situation in Sairika.

At one point, the Tribunal member asked the appelfHow often did [the Tamil
friend] take you to Colombo?” The appellant’s aaswas “During that period | have made
about 10 trips with [the Tamil friend].” The inpeeter translated this as “Every time [the
Tamil friend] does not accompany me, but then eglus use a vehicle with his own driver.”
This caused the Tribunal member to ask “So he tiaways go, but he had a driver who
went with you?” The appellant replied that the Tafmend was a businessman in
Trincomalee and did several trips a week to Colom@dde interpreter translated this as
several trips a month. Not only was the interpietaistranslation of the appellant’'s answer
to the first of these questions unresponsive togtiestion, it led to an erroneous finding of
fact, expressed in the Tribunal’s reasons for datias “[the Tamil friend] did not always go
but often it was the applicant and [the Tamil fd&) driver.”

The Tribunal member asked the appellant when keléfathe plantation at Malate,
where he said he worked. According to Mr Liyanabe,appellant answered “In 1994. | felt
it was risky to stay there and | left in 1994.” KBanegoda’s translation was “In 1994 and |
felt the situation was bad there around 1994 amheftlin 1994.” The interpreter at the
Tribunal hearing simply interpreted the answerlasl994.” The interpreter thereby omitted
most of the appellant’s response to a question frenTribunal. The complete response may
have been important. When the Tribunal memberspreshe appellant about a five-year
period after 1992, when he had no problems fromAih&orce, the appellant answered “they
have come to my place and other places and troubésd and searched for me and told them
to ask me to produce myself to Police.” The intetgr at the Tribunal hearing mistranslated

and embellished this answer substantially. Hisrpretation was as follows:

They have come to my parents’ place and then thieepdhey have been

pressing them to find me out, and there are seuamas that they have been -
they have been harassed because of these thirgmar these things and then
they have been pressing them to tell them whexe land that type of thing

was going on but | was - | managed to escape.



45

46

-15 -

When the Tribunal expressed reservations aboutcandent, on which the appellant relied,
which purported to be a letter issued by the poiité/avuniya, in the north, when the
appellant was in the south, the appellant said:

Vavuniya is the zonal. Everything going to Nor#s$ through Vavuniya.

Border is in Vavuniya. They thought that if | aompected to LTTE, | will get
to North with the LTTE. That is why they havernmied Vavuniya Police.

Again, the interpreter embellished this answer warably. His translation was:

Vavuniya is the point where all these things arectled before going on to

the North. Vavuniya is the checking pointend cimgckoint. So anything as

to going to the North has to go through Omantas. siice they suspected that
| have planted...through they did their - they kribat they were thinking that

| have gone to North to...So that is why the Vayaurdrea, the zone, they
iIssued that letter.

The Tribunal member then asked why the police diasdue such a letter in 1999,
when the appellant escaped from Air Force custady9B2. The appellant responded “From
1995 onwards letters were sent to my home (warnimgugh the Grama Sevaka (Village
Headman). | produced only the last one.” Therprater's translation was “From 1995
onwards they have been coming to my house, my fgrbause, and through the village
headman and they have been inquiring about it imadlyf - | do not assist, finally they issued
this letter in 1999.” The omission from this answé the important information that there
had been a series of letters could easily haveriboted to the Tribunal’'s finding that
documents purporting to describe the appellant assted man had been contrived and
manufactured to assist his application for refugius. What was troubling the Tribunal
member was the time gap between the appellantapesrom custody and the letter in
guestion. The appellant’s explanation of this tiga@ was not relayed to the Tribunal by the

interpreter.

The Tribunal expressed the view that it was utyjikbat someone issuing an arrest
order, following the appellant's escape from cugfodvould make mention of his
participation in his mother’s funeral. The appeflanswered “Yes, when you put something
like that, it is easy to identify the man. Evepga in the village who are against can identify
the person.” The interpreter’s translation wadélieve they do that because when a notice

goes like that from the police, even our — whetredations or - that are people who are
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enemies, they will be able to help the police tmdfihe person.” Again, the appellant’s
explanation of a point that was troubling the Trial became lost in the interpreter’s
translation. The important point, that a desooiptof what the appellant was doing when he
escaped would help to identify him, was not puadie if it was put at all.

The Tribunal then also expressed the view thabraer for arrest following escape
would have been done as soon as the escape occurrg€92. The appellant answered
“Also at the time of my escape and within six menguch things have come to my home
through the Gramasevaka (village headman).” Therpreter translated this as “Within six
months of my escape also there had been some sitikeethat.” Again, the crucial part of
the answer “at the time of my escape” was not taaed, leaving the Tribunal with the
impression that nothing had been done immediafitdy the escape, as the Tribunal member
would have expected. In its reasons for decigiealing with the appellant’s claim of having
escaped from custody in 1992, the Tribunal saidef€hdoes not appear to have been much
interest in him until well after this date...Theibimal would have expected this to have
occurred shortly after 1992 and not after suchngtley delay.” If the Tribunal had had the
benefit of the appellant’s complete answer, it mhight have made this finding.

It is apparent from this analysis of the flawghe interpreting at the Tribunal hearing
that the appellant was not able to give the evide¢hat he wanted to give in its entirety. His
account of the number of trips that he made wighTramil friend was not given. Nor was his
attempt to emphasise that he had left Malate il I#ause he felt that he was at risk. His
explanations in relation to documents that he readldéred were also not put before the
Tribunal. Further, things that the appellant hatlsaid were presented to the Tribunal as if
he had said them. It would have appeared to thmuial that the appellant was describing
the LTTE as communists. The Tribunal would haverbleft with a misleading impression
of the appellant’s account of the authorities cagrtim his place. The Tribunal member may
well have wondered what the reference to Omantai widhe Tribunal would also have been
left with the impression that the 1999 letter wlas bnly one issued, whereas the appellant

had said that letters were sent from 1992 onwards.

As | have said, some of these errors can be trdicedtly to findings in the Tribunal’s

reasons for decision. The Tribunal’'s finding abthé appellant going to Colombo with the
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Tamil friend’s driver, but not the Tamil friend, wébased on what the interpreter had
volunteered. The Tribunal's finding that there veadelay that it would not have expected
between the appellant’'s escape from custody anthitieg of action by the authorities was

based on the failure to translate the appellanvidemce that letters were issued at the time of

his escape.

It is also important to bear in mind that the dlgpe failed to satisfy the Tribunal that
he had a well-founded fear of persecution for av@ation reason because the Tribunal did
not believe his claims. It is true that the TriBliset out in its reasons for decision a chain of
reasoning on which it said it disbelieved the algpe] but it is impossible to say that the
Tribunal excluded from consideration its impressibthe appellant as a witness. Even if the
Tribunal did not fall into the trap of attempting judge the appellant’'s credibility from his
demeanour, without regard to possible culturaledéhces and to the inherent difficulty of
determining whether someone is lying, there wastpléen the content of the appellant’s
evidence, as it was presented to the Tribunal tiirdhe interpreter, that must have caused
the Tribunal to doubt that the appellant was beéiathful. The reference to communists may
well have caused the Tribunal to think that theedlppt was overstating his case, because he
was otherwise being untruthful. The failure tonsiate all of the appellant’s answers in
relation to the documents was almost certainly cofain the Tribunal’s findings that the
documents were contrived and manufactured. Tharappunresponsiveness of the answers,
as translated by the interpreter, gave rise taittkethat the Tribunal would perceive that the

appellant was being evasive.

In all of these ways, the interpreter’s errors evexi significance, or at least of
potential significance, to the outcome of the cagbke errors deprived the appellant of a fair
opportunity to succeed. They therefore amounteal denial of procedural fairness. To the
extent to which the appellant was not able to pfote the Tribunal the evidence that he
wanted to, because elements of his answers welttednfiom the interpreter’s translation of
them, he was deprived of the opportunity to givielence to the Tribunal. Section 425(1) of
the Migration Act obliged the Tribunal to inviteethappellant to appear before it to give
evidence relating to the issues arising in relatmthe decision of the Minister’s delegate. It
is now well-established that this obligation is tnunore than a formality. Even though the

invitation be issued, if an applicant is not afiedda real opportunity to give evidence, so that



52

53

-18 -

the promise of the invitation has not been fulflllehen the Tribunal will have failed to
comply with its obligation under s 425(1). Sdaister for Immigration & Multicultural &
Indigenous Affairs v SCAR003] FCAFC 126 (2003) 128 FCR 553 at [33]-[485ee also
SZBEL v Minister for Immigration & Multicultural &ndigenous Affaird2006] HCA 63
(2006) 231 ALR 592 at [33].

It is beyond doubt that both a denial of procetitaaness and a failure to comply
with the Tribunal’'s essential statutory obligations 425(1) of the Migration Act constitute
jurisdictional error. Jurisdictional error meahattthe Tribunal’s decision is not a “decision”
for the purposes of the definition of “privativeaake decision” under s 474 of the Migration
Act, because the decision is not made under therdiiaoqn Act. The provisions of the
Migration Act that would deprive the Federal Mamases Court, and this Court, of
jurisdiction to deal with the Tribunal’'s decisiom,it were a privative clause decision, are
therefore inapplicable. Sé&daintiff S157/2002 v Commonwealth of Austrg803] HCA 2
(2003) 211 CLR 476. Because the Tribunal’'s hearouk place before the amendment to
the Migration Act that inserted s 422B, it is unesgary to discuss what, if any, impact that

provision would now have.

Because of jurisdictional error, constituted bg tienial of procedural fairness and the
failure to comply with s 425(1) of the Migration #A¢he appellant was entitled to have the
Tribunal’s decision set aside, and to have the enatif the review of the decision of the
delegate of the Minister to refuse him a protectisa remitted to the Tribunal, so that it
could fulfil its statutory obligation by providintdpe appellant with a proper hearing. Because
of events which have occurred in the meantime athygellant has a number of obstacles to
surmount before it can be accepted that he canavaw himself of that entitlement. In the
Federal Magistrates Court, the appellant did nes@nt the deficiencies in the performance
of the interpreter as a ground on which that cought overturn the Tribunal’s decision. Nor
was that ground in the notice of appeal to thisr€out is therefore necessary to decide
whether the appellant should have leave to amenddtice of appeal by adding a ground not
taken in the court below. If such leave is grantbdre can be no question that the Federal
Magistrate’s conclusion that there was no jurisdi@l error on the part of the Tribunal is
incorrect, on the material now before the Courhatlfconclusion would not be sufficient to

warrant the appeal being allowed if there were moren the Federal Magistrate’s apparent
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conclusion that the appellant’'s proceeding in thghHCourt was out of time, and that no
enlargement of time should be granted, and her bidsmoonclusion that the proceeding was

barred in any event by the principles of res juidica

Leave to rely on a ground not taken in the court biew

The appellant seeks to add two grounds of appedlet notice of appeal, specified as

follows:

The Tribunal breached s 425 of the Migration A8 9Cth) by not providing
the appellant adequate interpreting services andfaited to afford the
appellant an effective opportunity to give evideand present arguments.

Alternatively, by not providing adequate interpngtiservices to the appellant
the Tribunal committed a jurisdictional error by daching the rules of
natural justice and/or procedural fairness.

Also required is leave to rely on evidence thas wat before the court below, in the
form of the affidavit of Mr Ganegoda, filed on b#ha the appellant, and the affidavit of Mr
Liyanage, filed on behalf of the Minister.

Although substantial time has elapsed betweeftiteinal hearing and the raising of
the issue as to interpretation by the appellam®tethis a powerful case for granting leave to
rely on the proposed new grounds. The appellaqptired the services of an interpreter to
present his case. This suggests that, at the timaedid not believe that he had the
competence in English necessary to enable hinv®@ridence and present his arguments to
the Tribunal by himself. A person who requires skevices of an interpreter in order to give
evidence can hardly be expected to know that therpreter has failed to translate the
evidence accurately. It would be harsh to deny dppellant the right to rely on the
interpreter’s errors simply because of the laps@noé. Further, in filing his application in
the High Court, the appellant did not have the bewé legal representation. Nor did he
have legal representation at any stage until #feeappeal first came on for hearing, at which
time he was able to procure the services of prolmmunsel, pursuant to the Court’'s scheme
under O 80 of thé&ederal Court Rules By contrast, the Minister is unable to pointatoy
prejudice, particularly any prejudice that could be compensated by the order for costs of

the adjournment of the appeal already made.
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On this basis, | should exercise my discretiofauour of the appellant and allow him
to amend the notice of appeal and to rely on thithéu evidence, in the exercise of the
discretion conferred on the Court by s 27 offleeleral Court of Australia Act 197&th).

The time limits issue

In Applicants M16 of 2004 v Minister for ImmigrationMulticultural & Indigenous
Affairs [2005] FCA 1641 (2005) 148 FCR 46 at [72]-[73hdld that the view expressed by
Dowsett and Lander JJ Applicant S422 of 2002 v Minister for ImmigrationMulticultural
& Indigenous Affaird2004] FCAFC 89 (2004) 138 FCR 151 at [11]-[34att the time limit
provisions of the High Court Rules have no rolel@y once a proceeding is remitted, was
the preferable view. On this basis, the Federajisteate was wrong to hold that she had to
consider whether to exercise the High Court’s paweagrant an enlargement of time. For the
reasons that | gave ipplicants M161 am still of the view that Dowsett and Landemdle
correct. The Federal Magistrate was thereforeriioréo the extent to which she dismissed
the appellant’'s proceeding on the basis that it eua®f time, and that her Honour would not

grant an enlargement of the time.

The effect of the previous application

It will be recalled that the Federal Magistratendissed the appellant’s application on
the basis that another Federal Magistrate had dgadian earlier application concerned with
the same Tribunal decision. Her Honour’s reasordiemissing the application on this basis
was that the earlier dismissal gave rise to augsata estoppel. The doctrine of res judicata
bars a right or cause of action, raised in an erapioceeding on which judgment has been
given, so that the right or cause of action meigas the judgment and cannot be litigated
again. Se@lair v Curran(1939) 62 CLR 464 at 532 per Dixon J. Relate@ueés are issue
estoppel, a defence to an attempt to litigate agairissue already actually decided, and
Anshun estoppel, based &wort of Melbourne Authority v Anshun Pty L({tP81) 147 CLR
589, applicable where there is neither strict idgmf cause of action, so that res judicata is
not available, nor the actual determination ofssue, so that issue estoppel is not available,
but a party seeks to litigate an issue that coualdl should have been raised in a previous

proceeding.
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The judgment below in the present case did nol wéh issue estoppel, nor with
Anshun estoppel, and there is no notice of cordansuggesting that the judgment should
have been upheld on either basis. It is theretory necessary to look at the question
whether the Federal Magistrate was in error in dismg the application because it was res
judicata. For this purpose, the two crucial issaesthe identity of the cause of action and

the nature of the judgment required in order t@gisge to a res judicata estoppel.

In the present case, plainly the actual causetidraon which the appellant’s case is
now based was not itself raised in the earlier @edang. It has been raised for the first time
in this appeal. The Federal Magistrate found thatproceeding before her raised the same
grounds as in the previous proceeding. The groerpsessed in the draft order nisi, filed in
the High Court prior to the remitter of the proceeg are expressed in the widest possible
terms. It would be no surprise to find that thesrevsimilar to, or identical with, the grounds
in the earlier proceeding. They are unparticudaign any relevant sense, and are certainly
broad enough to have included both a failure toglgrwith the Tribunal’s obligation under
s 425(1) of the Migration Act, and a denial of prdaral fairness, because of inadequate

interpretation of what the appellant said at tharimg).

The question, therefore, is whether a judgmenrgrgin default of appearance, without
a hearing on the merits, is a final judgment of kivel giving rise to res judicata estoppel.
This question was the subject of detailed constaeran Applicant A184 of 2003 v Minister
for Immigration & Multicultural & Indigenous Affag [2004] FCA 1076 (2004) 210 ALR
543 at [97]-[114]. After a thorough examinationtlé relevant authorities, Lander J decided
not to dismiss the application for leave to appeal was before him on the res judicata
ground, based on an earlier order of the Court idsng an earlier application because of the
failure of the applicant to appear when the matiaes listed for trial. In the absence of
evidence as to why the applicant had failed to appé the earlier hearing, his Honour was
not prepared to determine that the earlier ordenldvsupport a claim of res judicata. It is
clear from the reasoning in that case that, evengh a consent judgment, or a judgment
given against a respondent who fails to defendptloeeeding, might be considered to be
examples of final judgment giving rise to res jude estoppel, a judgment given against an
applicant in default of appearance, when the defaulnexplained, is not to be regarded as a

final judgment. Indeed, such a judgment would é&garded as an interlocutory judgment,
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from which leave to appeal would be required, aridciv could be set aside by the court
giving it, upon application supported by materigplaining the reason for the absence of the

applicant.

In the present case, there has been no attenmgtplore, and there is no evidence
about, the reason for the appellant’s failure tpesp when his earlier case was called on for
trial in the Federal Magistrates Court. The teoherder made on that occasion suggest that
the proceeding was dismissed purely because thalapphad failed to appear, and without
a determination of the merits. The order is thmeto be regarded as an interlocutory order,
and not as a judgment finally determining the causdeaction raised by the appellant in that
proceeding. The earlier proceeding therefore domass no bar to the appellant proceeding in
the present case, even if the cause of action achwie now desires to proceed is identical
with the cause of action in the earlier proceedififpe Federal Magistrate therefore erred in
dismissing the appellant’s application on the baket it was precluded by res judicata

estoppel.

Conclusion

It follows from what | have said that the appeaistnbe allowed. With the exception
of the order for costs, the orders of the Federagistrates Court, made on 27 August 2004,
must be set aside. There should be substitutethése orders, orders giving the appellant
the relief to which he was entitled, namely a vaitcertiorari, directed to the Tribunal,
removing its decision into the Court, for the pwsp®f quashing the decision, an order that
the decision be quashed, and a writ of mandamusgctdd to the second respondent,
requiring it to hear and determine the applicatbhe appellant, his wife and their son, for
protection visas according to law. Counsel for #ppellant conceded that, because the
judgment of the Federal Magistrates Court is bewgrturned on a ground not raised in that
court, the appellant could not invite this Courtstet aside the order made at first instance,
requiring the appellant to pay the Minister’s cpfiteed at $6,500.

The orders | make must, of course, include thatgoéleave to amend the notice of
appeal by adding the grounds to which | have retem [54], and by granting leave to the
appellant to rely on the evidence in the affidaeitsvir Ganegoda and Mr Liyanage and the
exhibits to those affidavits.
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The question of the costs of the appeal also sari3¢hen the hearing of the appeal
was adjourned to enable the appellant to applyefave to amend the notice of appeal, the
appellant was ordered to pay the Minister’'s co$th® adjournment. That order will stand,
and is sufficient compensation to the Minister tloe fact that the appeal has succeeded on
grounds not raised in the court below. Althoughn=el for the appellant are representing
him as volunteers, pursuant to the scheme for legfatral found in O 80 of thEederal
Court Rules this does not preclude an order for the costthefappeal in the appellant’s
favour. Order 80 r 9(2) provides that, if an ordl@r costs is made in favour of a litigant
assisted under the scheme, the legal practitioher as provided the legal assistance is
entitled to recover the amount of fees and dishmesdés that another party is required to pay
under the order. There is therefore no reasorimapply the usual order, that costs follow

the event. The first respondent will be ordereddyg the appellant’s costs of the appeal.
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