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DECISION: The Tribunal remits the matter for reconsideration

with the following directions:

(1) that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being a
member of the same family unit as the first
named applicant.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958 (the Act).

The first named applicant (the applicant), whorakio be a citizen of the Philippines,
arrived in Australia on [date deleted under s.48bf2heMigration Act 1958 as this
information may identify the applicant] July 2088d applied to the Department of
Immigration and Citizenship for the visas [in] J@§10. The delegate decided to refuse
to grant the visas [in] March 2011 and notified dpplicants of the decisions.

The second named applicant arrived in Australia student visa in May 2008. She
has applied as a member of the family unit of ageé and has no claims of her own.

The delegate refused the visas on the basishatpplicants are not persons to whom
Australia has protection obligations under the ge&s Convention.

The applicants applied to the Tribunal [in] Aprd 2L for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

7.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaaon-citizen (i) to whom
Australia has protection obligations under the Gorion and (ii) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memiiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the mieg given by the Migration
Regulations 1994 (the Regulations) for the purpo$éise definition. The expression is
defined in r.1.12 of the Regulations to includesge



10. Further criteria for the grant of a Protection @laXA) visa are set out in Part 866 of

Schedule 2 to the Regulations.

Definition of ‘refugee’

11.

12.

13.

14.

15.

16.

17.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1Applicant Sv MIMA (2004) 217 CLR 387 angippellant
S395/2002 v MIMA (2003) 216 CLR 473.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldy attributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons



18.

19.

20.

constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkkeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence. The expression ‘tletqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
of the definition, in particular to whether a féemmwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

21.

The Tribunal has before it the Department’s fillatiag to the applicant§.he Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

Application for Protection visa

22.

23.

24,

The applicant lodged an application for a protettisa [in] June 2010. The applicant
is a [age deleted: s.431(2)] year old male. Helvaan [in the] Philippines. He speaks
reads and writes English and Tagalog. He firstrext Australia [in] July 2008 on a
student visa. He has had twenty two years of dducaHe entered a seminary when
he was thirteen years of age. He has lived irséimee province in the Philippines since
birth.

Attached to his application are his claims. Henstahe was a Catholic Priest in the
Philippines. While he was a parish priest he medi@t campaign against illegal fishing
and illegal gambling. He conducted community foruand spoke out in public. He
mounted a successful campaign against the ownéinge @ommercial fishing
companies. He claims the owners were linked togswpolitical families in the
Philippines. He claims they had the protectiothef military and their own militia.

The applicant anchored two Radio Programs. Oretposgrams he spoke out against
illegal fishing, illegal gambling and the corruptiof government officials. He claims
he educated the people about the corruption whahemdemic in the area. He said



25.

26.

27.

28.

29.

30.

31.

that his broadcasts went beyond the local aredarwliticised the local and national
government officials.

He claims that he was tagged as a rebel priesbueiber 2006. He claims that the
government tried to claim he was a communist priet claims this was so they
would then have an excuse to move against himcldms that he was visited by
members of the military who interrogated him. Hams they came to his parish in
army vehicles with arms. He claims that in Decen#@96 he received a present. The
present was empty bullet shells and one piecerefdmmunition. He claims this was a
common threat in the Philippines. He claims it wasant to warn him that he would be
the next killed. He claims that in 2008 the cathef Parish was vandalized. He claims
this was at the time that the maritime police acgdinst the illegal fishermen and
brought them to court. He claims that his pariskbrs organized a body guard for him.
He claims he was planning a grand rally to tryrespure the government to implement
the law against illegal fishing. He claims he coméd to receive threats. He claims
that a concerned local congressman offered himraaldée to protect himself from
ambushes. He claims that the Bishop suggesteehbie the Philippines for his own
safety. He was given leave by the Bishop andtmlapply for a safe haven. He claims
that the idea of transferring him to another dieceas canvassed however it was not
feasible or practical as his enemies have the ressuo find him throughout the
Philippines.

He claims, with the help of the Bishop and othergy he applied to go to the USA as
a priest. He states that the responses were Mevyasid he eventually heard about a
student visa being the fastest way to get to atsafen in Australia.

The applicant provided a large number of correspands. He provided copies of
correspondence between him and the clergy in USKtae Philippines. He provided
information on his rallies and protests. He preddnformation on his radio
programme including a letter from the Managing Blioe confirming he was the
anchor-man of a program that [aired] from the pAgpril 2005 to August 2007. He
provided letters from the [Bishop] and other clerdye provided a large amount of
information which related to his campaign agaitiegal fishing. The applicant
provided a large amount of country information tielgto his campaign and killings of
other priests.

The Tribunal conducted its own enquiries which aoméd he was a [parish priest]
until he left the Philippines in 2008.

Theapplicants appeared before the Tribunal [in] JWELR give evidence and present
arguments. The Tribunal also received oral evidérma [the Bishop]. The Tribunal
hearing was conducted with the assistance of angreter in the Tagalog and English
languages.

The applicants were represented in relation toghiew by their registered migration
agent.

The Tribunal went through the introductions andlaxyd that it was looking at
whether the applicant was a refugee. The Tribuewd out the definition of refugee
and asked the applicant if he understood the digimi He indicated that he did.



32.

33.

34.

35.

36.

37.
38.

39.

40.

41].

The Tribunal then asked the applicant to state&imed and date of birth. He
confirmed his name was [name and date of birthte@éies.431(2)]. He was educated at
the same place where he was born. He entere@émh@ary when in high school at 13
years of age.

His parents at first opposed him entering at sugbueng age and then they supported
him. He has two brothers in the Philippines ane ionCanada, one in South Korea and
one in the United States of America.

He says that he was told to leave the Philippiryesi®¥ bishop. He claims his Bishop
told him that he (the Bishop) had been approaclygubbtical forces and the
applicant’s outspoken behaviour was putting himskt

He claims he was told to leave the Philippines thede was one diocese in America
trying to help him but it was a long process anavias very concerned. He said he
heard about Australia and a student visa and dtapplying. He said he was helped
by a private immigration company and the diocese.

He said the application did not involve a fee isvedl written communication. He said
that when he applied for Australia he had to usentoney and the diocese also gave
me money.

The Tribunal asked the applicant why he becamelwedain political matters.

He replied that he had withessed so much povettysiparish; he claimed he was
deeply affected by the suffering of the people thaiaistered to. He said that the
Bishop sent pastoral letters condemning the palisgstem that kept so many of the
people impoverished.

He said at first he read the pastoral letters @tité people however he then went
beyond that and started to educate the peoplesaldehe had witnessed so much
suffering it was difficult to witness and do notgjrhe said that he was convinced the
economic situation which led to the suffering wae éffect of political corruption in all
levels of government. He said that when he wabkerpulpit he could preach however
he went outside that and organised rallies andespakhe radio. He said that he
wanted to explain the situation to the common pesplthey would understand about
ballooning debt and the level of corruption. Heldse spoke about the powerful
families that were involved in the illegal gambliagd fishing. He said the result of the
illegal fishing was that whole ocean floors wereeptwclean of everything even coral
and the local fishermen and their families hadiglo.f He claims that they came to him
and showed him their catch of one small fish withiak to feed their families.

He claimed that the illegal activities involved tigsband of the then president and
others all connected to powerful families. He dhat they used their political
connections and asked the bishop to stop him andampaign. The Tribunal asked
who “they” were. He replied that they were thedlgooliticians and congressmen. He
said that the whole province was run as a dynasfyad the dynasties relatives filled
the positions of power.

He claims the Bishop never told him to stop. Hd & mainly spoke about illegal
fishing. He said that local politicians connectedcdmmercial fisherman were taking



42.

43.

44,

45,

46.

47.

all the fish illegally. He claims they were prdied by the governor and the governor
was protected by the government.

He recalled that at one gathering of fishermenpteerful owners attended, the
military were holding umbrellas up over the powédwners of the commercial fishing
fleet that was conducting all the illegal fishinge claims the military were used as
servants and protectors of these powerful corngividuals. He said that the ordinary
villagers could no longer get any fish.

He said that people were scared of speaking oatsattl many journalists have been
killed for speaking out. The Tribunal asked thelagant why he decided to leave the
Philippines and stop his activities.

He said that his parish is a very small parishwehdn he spoke out he felt very brave
and did not care about dying however during his et of being alone he was very
scared. He stated that in 2007 before he leftd®a@ncerned when on his own. He
said that the electricity was controlled by therapt politicians and they would turn it
off to the parish and he would sit there in thekdaslding his armalite waiting for
something to happen. He said he was afraid t@ sié®en there was no light.

The Tribunal asked the applicant if he would camtino speak out if he returned to the
Philippines. He said that he has now left thegthieod and has married. He said that
his wife has [an illness] and he would be concerfoetier welfare as well as his own.

He said that he did not feel he would be safe dsalsealready been labelled a
communist priest. He said that this was done santititary would have an opportunity
to assassinate him. He said he was never a commtiprigst he was a rebel against the
government corruption but not a communist prié$e. said that the corrupt forces are
just waiting for the right moment.

He said he did not apply immediately for a refugsa as he thought his wife would

get a skilled visa and he would be safe as hersgpotble said she has now got [an
illness] and cannot get the visa. He said whefirsiearrived in Australia he was
traumatised and was trying to forget all that hayggeto him. He said that he did speak
to an advisor who told him he needed to collechallinformation and newspaper
articles. He said that he had left all that infation behind and it has taken him a long
time to collect the information needed.

[ Bishop]

48.

The Tribunal spoke to the [Bishop]. He confirmbdttthe applicant was a priest with
his diocese. He confirmed the evidence of theiegpi.

[ Applicant 2]

49.

The Tribunal then took evidence from the secondethapplicant. She confirmed the
evidence of the applicant. She indicated thatwe currently suffering from [an
illness]. She said that she did not think thabation within the Philippines was an
option as she needed medical care. She saichéhéitdt named applicant is still in
danger and the influence of the corrupt clans aneignment officials in the
Philippines is such that they would continue taliareat.



50. The applicant then indicated that he would contitaulee a target as he was outspoken.
He said that his radio broadcasts were nationahandgas trying to educate the people.
He said that he was a leader and had a high profile

INDEPENDENT COUNTRY INFORMATION

World report 2011: The Philippines Human Rights tHat

Extrajudicial Killings and Enforced Disappearances

Hundreds of leftist politicians and political agsits, journalists, and outspoken clergy
have been killed or abducted since 2001. So far bhlpeople have been convicted
of these killings-none in 2010-and no one has leericted of the abductions.

While soldiers, police, and militia members haverbenplicated in many of these
killings, no member of the military active at thmé of the killing has been brought
to justice.

In December 2009 the Philippines enacted the Crikgesnst International
Humanitarian Law, Genocide, and Other Crimes Adathisnanity Act (Republic
Act 9851), which defines and penalizes war crigesocide, and crimes against
humanity. It provides for senior officers to bedhetiminally liable for abuses
committed by subordinates if they knew or shouldehlenown of the abuses and did
not take the necessary steps to stop them.

At least five withesses and family members of wsges to Ampatuan family abuses,
including the Maguindanao massacre have been lditege December 2009. On June
14 an unidentified gunman shot and killed Suwailalup, an Ampatuan militia
member who had participated in the massacre andffexéd to testify for the
government if afforded witness protection. Threenthe before he was killed,

Human Rights Watch had raised concerns with JuBlEgartment officials in Manila
about his protection. The department was still @ring his request for protection at
the time of his killing.

President Aquino has proposed an 80 percent binlgeiase for the witness
protection program, but his administration hastakén steps to make the program
independent and accessible and to extend protectionthe onset of a police
investigation until it is no longer necessary, utthg after the trial.

Optimism over Supreme Court writs to compel militand other officials to release
information on people in their custody and tak@st® protect people at risk
continued to be dampened by hesitancy to graneatgm orders and difficulty in
enforcing them. In two cases, the Supreme Coud theit investigations had been
inadequate, but simply referred the case to thematCommission on Human
Rights for further investigation and monitoringeder that the commission should
already be carrying out. One of these cases inddive 2007 abduction of leftist
activist Jonas Burgos who remains missing.

"Private Armies"

In numerous provinces, ruling families continuaise paramilitary forces and local
police as their private armies. By recruiting, arqiiand paying members of these
various militias, often with national governmenppaort, local officials ensure their
continued rule, eliminate political opponents, andage in corruption. The



Maguindanao massacre, the most egregious atrogtidating a ruling family in
recent years, was allegedly carried out by a pgieamy consisting of government-
endorsed paramilitary members, as well as politess§ and soldiers.

In 2010 the government created task forces to dilmarivate armies in Masbate
and Abra provinces, but they continue to operatduly President Aquino directed
the police and military to take control of parataity forces, properly train them, and
ensure that all forces are insulated from politaraities. Aquino continues to defend
the use of these forces, which often provide mampdar private armies and have a
history of perpetrating rights abuses.

Conflict with the New People's Army

Military clashes between government forces andttimemunist New People's Army
(NPA) continued in 2010, especially in Central &wthern Luzon, Southern
Tagalog, Bicol, Eastern Visayas, Negros, and ondiliiao. Around 1,100 people in
Surigao del Sur, Mindanao, were displaced twice yhiar for several days each time
after government forces moved into their area.

On February 6 the military and police arrested 48 mnd women on firearms
charges, and accused them of being NPA memberbugfive of the detainees say
they are health workers and deny links to the argmedp. The arresting officers
detained them blindfolded and without access toraanication for the initial 36
hours, and refused them legal counsel during itiis.tRather than investigating
these allegations of abuse, the military grantedrdsvto the two officers that led the
arrests.

The NPA continued to kill civilians and extort "X’ from individuals and
businesses. For example, on July 13, NPA membkes khe former mayor of
Giporlos, Mateo Biong, Jr., in Eastern Samar pro@ifThe NPA said that it killed
Biong after he was sentenced to death by a rekellp's court.”

2010 Human Rights Report: Philippines

Bureau of Democracy, Human Rights, and Labor
2010 Country Reports on Human Rights Practices

April 8, 2011

The Philippines, with a population of 94 millios,a multiparty republic with an
elected president and bicameral legislature. On Mayapproximately 75 percent of
registered citizens voted in automated electiongfesident, both houses of
congress, and provincial and local governments.eléetion was generally free and
fair, but was marked by some violence and allegatiaf vote buying and electoral
fraud. Long-running Communist and separatist insncges affected the country.
Security forces reported to civilian authorities.



Arbitrary, unlawful, and extrajudicial killings bslements of the security services and
political killings, including killings of journalits, by a variety of state and non-state
actors continued to be serious problems. Concdrmstampunity persisted.
Members of the security services physically andthsipgically abused suspects and
detainees, and there were instances of tortur&id@etainees and convicts were
often held in overcrowded, substandard conditiDisappearances occurred, and
arbitrary or warrantless arrests and detentiong wemmon. Trials were delayed,
and procedures were prolonged. Corruption was eitdéeftist and human rights
activists reported harassment by local securitgegfer Problems such as violence
against women, abuse of children, child sexualatqilon, trafficking in persons,
child labor, and ineffective enforcement of workights were common.

In addition to killing soldiers and police officersarmed encounters, rogue elements
of the separatist Moro Islamic Liberation Front (I¥}) and terrorist Abu Sayyaf
Group (ASG), Jemaah Islamiya (J1), and New Peopletsy (NPA)--the military

wing of the Communist Party--killed local governmefficials and other civilians.
These same groups also were linked with bombirgfsciiused civilian casualties

and kidnappings for ransom. The MILF, ASG, and Neportedly used child

soldiers in combat or auxiliary roles.

RESPECT FOR HUMAN RIGHTS
Section 1 Respect for the Integrity of the Persoeciuding Freedom From:
a. Arbitrary or Unlawful Deprivation of Life

Security forces and antigovernment insurgents catacha number of arbitrary and
unlawful killings, including in connection with cdyat operations between
government forces and Muslim rebels in parts ofddimao (see section 1.g.). The
Commission on Human Rights (CHR), an independewngigoment agency,
investigated 53 new complaints of politically meatied killings involving 67 victims
during the year. The CHR suspected personnel fnenPhilippine National Police
(PNP) and the Armed Forces of the Philippines (ARRome killings of leftist
activists operating in rural areas. Suspects iarathses were ordinary citizens or
remained unknown. The nongovernmental organizghédO) Task Force Detainees
of the Philippines (TFDP) also reviewed allegatiohsummary executions by
government security forces. The TFDP was unabievigstigate all allegations it
received but counted nine cases involving 11 vistohsummary executions by
government forces during the year. Karapatan, andiGO, recorded 44 victims of
extrajudicial killings.

The PNP's Task Force Usig (TFU), responsible fonitoang extrajudicial killings,
has recorded 161 cases of killings since 2001.TF&, which uses different criteria
than the CHR, identified nine new cases of extiigjatkillings during the year. Of
the 161 cases monitored by the TFU, 99 were fibetburt and prosecutors' offices,
61 were under investigation, and one case wasa:ld$ere were no convictions of
state actors during the year.

Killings of activists, judicial officials, and lotgovernment leaders continued to be
serious problems. On March 1, two unidentified atmeen shot and killed
antimining activist Gensun Agustin in Calamegataagayan. On June 14, two
armed men shot and killed peasant worker and huights activist Benjamin Bayles
in Buenavista, Himamaylan City, Negros Occiderfalo members of the AFP were
arrested and charged with the murder. On July Bafelo Baldomero, a municipal
councilor of Lezo, Aklan, and provincial coordinatd a leftist group, was shot and



killed in Kalibo, Aklan. Murder charges were filagainst two suspects on August 2,
but no arrests were made. In separate incidenisilgr9, unidentified armed men
shot and killed peasant leader Pascual Gueva@annsidro, Laur Town, Nueva
Ecija, and elementary school teacher-activist Madacisco in Malibas, Masbate.
Both cases remained under investigation at yeads e

On May 18, unidentified armed men shot and killedgke Andres Cipriano in Aparri,
Cagayan. There were no available withesses, amds®was filed. On October 4,
Judge Reynaldo Lacasandile was shot and killedgarvCity. The National Bureau
of Investigation filed murder charges against sga@sons on November 8 in
connection with the killing.

On May 9, the day prior to national elections, assons were killed and 12
wounded when a hand grenade was thrown inside guaaos Pikit, North Cotabato.
No group claimed responsibility for the attack, efhauthorities viewed as politically
motivated.

Vigilante groups, including those with suspected to state actors, were suspected
of summary killings of adult criminals and minorwolved in petty crime in major
metropolitan areas. The Coalition Against Summaxgdation recorded 74 cases of
apparent vigilante killings in Davao City from Jamyathrough October. The CHR
concluded its public hearings on the Davao killing2009 but had not released its
report by year's end. The international NGO Humah® Watch's April 2009 report
on the Davao killings concluded that members ofpiblece and local officials were
involved or complicit. Authorities made no arreistyvigilante killings cases.

On September 8, the trial started for 19 suspectssed of involvement in the
November 2009 massacre of 58 individuals in Magairad. An additional 32
suspects were arraigned and in pretrial detenfioradditional 146 suspects
remained at large, including 10 police officers &mar soldiers.

Government forces, terrorist groups, and armedpgdéilled a number of civilians
during clashes (see section 1.9).

Role of the Police and Security Apparatus

The Department of National Defense directs the Aftitch shares responsibility for
counterterrorism and counterinsurgency operatidtistive PNP. The DILG directs
the PNP, which is responsible for law enforcemewt arban counterterrorism;
however, governors, mayors, and other local ofdiwve considerable influence
over local police units. The 132,577-member PNPdegp-rooted institutional
deficiencies and suffered from a widely held ancuaate public perception that
corruption remained a problem. The PNP's Interritis Service remained largely
ineffective. Members of the PNP were regularly aecliof torture, soliciting bribes,
and other illegal acts. Efforts were underway foma and professionalize the
institution through improved training, expanded cammity outreach, and pay raises.
During the year, there were 69 administrative citatsagainst 97 members of the
police force, including administrative officialsdpolice officers, for various human
rights violations. Out of the 69 cases filed, 6eveesolved and eight were
undergoing summary proceedings. The PNP dismisagetsons in connection with
these cases. The deputy ombudsman for the miliéasived 67 cases involving
alleged human rights abuses by the military anddafercement officers from
January to July, the majority of which were fileghast low-ranking police and
military officials. All of the cases were under estigation by the Deputy
Ombudsman's Office as of August.



The police and military routinely provided humaghtis training to their members,
augmented by training from the CHR. The PNP maneiia network of 1,636
human rights desk officers at the national, redigmavincial, and municipal levels.
The CHR noted that senior PNP officials appearedptve to respecting the human
rights of detainees, but rank-and-file awarenestetdinee rights remained
inadequate. The Commission on Appointments detesnivhether senior military
officers selected for promotion have a history offan rights violations and solicits
input from the CHR and other agencies through biackyd investigations. A
promotion can be withheld indefinitely if the conssion uncovers a record of human
rights abuses. Negative findings do not, howevaglpde promotion, and there were
no reports of promotions withheld on human rightsugds during the year.

Human rights groups and the CHR noted little pregiia implementing and
enforcing some reforms aimed at decreasing thdence of killings, and
cooperation and coordination between police andgmators remained limited. On
July 16, the Department of Justice instructed pratees to coordinate closely with
local law enforcement agencies in resolving paitend media killings, violence, or
harassment. The CHR approved operational guidedindsules of procedure for its
witness protection program on April 8, but fundiogthe CHR and government
witness protection programs remained inadequatenBal witnesses were at times
unable to enter the program due to funding comgsair procedural delays. On June
14, a potential witness in the November 2009 massadvlaguindanao, Suwaib
Upahm, was shot and killed in Parang, Maguindawade his request for entry into
the witness protection program was pending withDlapartment of Justice. Police
arrested two suspects on July 4.

The AFP did not aggressively pursue internal irigasibns into alleged serious
human rights abuses by some of its members. Fraomadato July, the AFP Human
Rights Office monitored four new cases of killingsp cases of torture, illegal
detention, and illegal arrest, and one case ofreafbdisappearance. Murder charges
were filed in civilian courts in one of these cagse section 1.a).

Government-armed civilian militias supplemented Al and the PNP; the AFP
held operational control of Citizens' Armed ForaeoGraphical Units (CAFGU), and
Civilian Volunteer Organizations (CVOs) fell undeP command. These
paramilitary units often received minimal trainiagd were poorly monitored,
tracked, and regulated. Some politicians and @addrs, particularly in Mindanao,
maintained their own private armies and at timesgied CVO and CAFGU
members into these armies. Human rights NGOs liaked state-backed militias
and private armies with numerous human rights ahuseluding the 2009 massacre
of 58 people--family members and supporters ofteeguatorial candidate, 31 media
members, and six passersby--in Maguindanao Pravince

a. Freedom of Speech and Press

The constitution provides for freedom of speech afrithe press, and the government
generally respected these rights in practice.

The government owned several television and radimoss; however, most print and
electronic media were privately owned. The indepandnedia were active and
expressed a wide variety of views without restoictibut they were freewheeling and
often criticized for lacking rigorous journalisstandards. They tended to reflect the
particular political or economic orientations of mevs, publishers, or patrons, some
of whom were close associates of present or pgktlaivel officials. Special interests
often used bribes and other inducements to soliwtsided and erroneous reports



and commentaries that supported their positiongnadists continued to face
harassment and threats of violence from individagteal of their reporting.

Journalists continued to be killed. The CenteiMedia Freedom and Responsibility
(CMFR) reported eight journalists killed during twar. The CMFR claimed that
four out of the eight were Kkilled in the line oftguThe TFU, which also tracks
killings of media practitioners, classified twotbkse cases as work-related killings.
The TFU has recorded 39 media practitioners staimdrk-related killings since
2001; this total does not include the 31 media memkilled in the Maguindanao
massacre, which was monitored by a special taslefor

On June 14, a gunman shot and killed local broaelcBesiderio Camangyan, an
anti-illegal logging activist, in Manay, Davao Qrtal. On July 21, murder charges
were filed against a local police officer and aalodllage chief in Camangyan's
death. The police officer is under restrictive odstpending preliminary
investigation. On July 9, two gunmen shot Irigay&iaised radio broadcaster Miguel
Belen in Nabua, Camarines Sur; he died 20 days Mdigrder charges were filed
against two suspects on August 6.

On July 21, two gunmen shot and killed local rdalioadcaster Jovelito Agustin in
Laoag City, llocos Norte. On the same day, murtlarges were filed against a local
government official and his aide.

Cases of journalist killings for 2009 and 2008 remad ongoing.

On August 6, a local court acquitted a former gobéficer and another suspect in the
2004 killing of Laoag City-based radio broadca&eger Mariano.

Human rights NGOs frequently criticized the goveemtrfor failing to protect
journalists. The National Union of Journaliststod Philippines accused the police
and the government of failing to investigate adéglyahese killings and of
subjecting journalists to harassment and surveain some situations it was
difficult to discern if violence against journalsivas carried out in retribution for
their profession or if these journalists were thdims of random crime.

FINDINGS AND REASONS

51.

52.

53.

The applicant arrived in Australia on a Republi¢hed Philippines passport. There is no
evidence that the applicant has the right to eamerreside in a safe third country under
section 36(3) of th#ligration Act 1958. The Tribunal finds on the basis of the
applicant’s evidence and passport that the applisaanational of the Republic of the
Philippines and has assessed his application ddhatscountry.

The applicant fears that as a high profile polliteampaigner who spoke out against
powerful clans, the local and national governmertt &@ho has been labelled a
“communist priest” he will be killed if he was teturn to the Philippines. He claims he
could not go to the police for protection as thag ghe military are the protectors of
the corrupt clans and government officials he cagmel against.

The Tribunal notes the Department delegate at pyim@cision accepted the
applicant’s claims that he was a priest who hadkepmut about illegal fishing,
gambling and spoke out about corruption. The daéefpund that he did not face
serious harm and if he was at risk of harm he cgetdorotection from the authorities.
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55.
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59.

The delegate also found he could avoid harm byingédss activities and ceasing his
radio campaign against illegal gambling. The gate found that the applicant would
face shame if he were to return as he has lefpiesthood and married a woman.

In determining whether the applicant’s fear of petgion is well founded, the Tribunal
must weigh all of the evidence before it and deteemvhether it accepts the
applicant’s account of the circumstances leadintpecapplicant’s departure from the
Philippines. In doing so, it is entitled to havgaed to the overall plausibility of his
account (Chan’s case, per Dawson J at 396, andl@dugh J at 428; Handbook on
Procedures and Criteria for Determining RefugeéuSt&Dffice of the United Nations
High Commissioner for Refugees, Geneva, Januarg,1&1917 and 48).

The mere fact that a person claims fear of pergatir a particular reason does not
establish either the genuineness of the claimeadofiethat it is “well founded” or that it
is for the reason claimed. It remains for the maypit to satisfy the Tribunal that all of
the statutory elements are made out. Although dimeept of onus of proof is not
appropriate to administrative inquiries and decisizaking, the relevant facts of the
individual case will have to be provided by the laggmt. A decision maker is not
required to make the applicant's case for him or Ner is the Tribunal required to
accept uncritically any and all the claims madeabyapplicant. MIEA v Guo & Anor
(1997) 191 CLR 559 at 598lagalingamv MILGEA (1992) 38 FCR 19Frasad v
MIEA (1985) 6 FCR 155 at 169 70.)

Although an applicant is not obliged to provideroboration of his or her statements, a
decision maker is not required to accept uncriigdails or her unsupported assertions:
Randhawa v MILGEA (1994) 124 ALR 265.

An assertion by an applicant, that he or she fpeesecution for a particular reason, is
not sufficient to establish refugee status. Thédmal is not required to accept an
applicant’s evidence, even in the absence of ahielence which specifically
disproves that of the applicant; the Tribunal nugstsider the objective and subjective
evidence, consider inconsistencies and determinehvevidence it finds credible: see
Chen Xin He v MIEA (unreported), 23 November 1995, Nicholson J at Ahl
applicant’s account should be accepted if it iglidrle, plausible and does not run
counter to generally known facts: Handbook at [i&F.2

The Tribunal accepts that the applicant is a [adetdd: s.431(2)] year old citizen of
the Philippines. The Tribunal accepts that thdiegpt is a Roman Catholic Priest who
has been a high profile leader involved in and wvigiag protests against illegal fishing,
gambling and corruption.

The Tribunal has considered the applicant’s evidagigen in his statements, at
interview and at hearing. The applicant is a dedwvitness. He has provided a large
amount of documents which support his claims. &eprovided corroborative
evidence of his priesthood and his efforts to ethuttae people of his province
particularly in relation to the corruption of thewgrnment authorities. The Tribunal
has before it evidence of the applicant’s publfore$. The Tribunal accepts that he
was a high profile leader and organiser of ralied made regular public
pronouncements on radio. The Tribunal conductedwtn enquiries which confirmed
the above.
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The Tribunal further accepts that he was the stibjfethireats and the Bishop was so
concerned for his safety that he and other clergyiged some assistance for the
applicant to leave the Philippines. The appliggate convincing evidence of his fears.
He claims he was interrogated by the military agck ®ullets. He claims he travelled
with an armalite firearm which was provided by amorter. He said that at rallies the
military would be standing next to the owners & tommercial fishing enterprises and
holding umbrellas over them. The Tribunal accépés he was at risk of serious harm.

The Tribunal also accepts that the Bishop no losges the applicant as one of his
priests. In his evidence he referred to the apptias not being one of his priests any
longer. The applicant in his oral evidence saat ttue to his trauma and loneliness in
Australia he formed a relationship with a womare dthims that he told his Bishop
this and he is no longer considered a priest. Trimunal finds that the applicant will
not if he returns to the Philippines be offered asgistance from the Catholic Church.

The Tribunal finds that because the applicant wasudspoken leader who organised
rallies and was regularly on radio criticising tnghorities for corrupt behaviour and
protection of powerful clans that he would be sk of serious harm.

This is underscored by country information whictligates that corruption is endemic
in Philippines and that journalists and clergy wiawe spoken out against the
government authorities and or powerful politicang have disappeared and been
kiled. The Tribunal accepts the applicant’sdevice that the military has labelled the
applicant “a communist priest” and has indicatedlBngness to protect the powerful
parties he criticised. The Tribunal accepts tlatdp labelled “a communist priest”
provides the authorities with a reason for any hdr@y may inflict on the applicant.

The existence of such harm however does not nadgssaan that an applicant is a
refugee under the Convention. Whether a persomatugee depends on an assessment
of the applicant’s claims to determine if the hdemred is for a Convention reason, as
well as an assessment of the effectiveness of gtatection in the Philippines.

The Tribunal finds the applicant to be a credibin@ass. There is a sound level of
consistency in the applicant’s claims and circumsa contained in his protection visa
application, his interview with the delegate ansl drial evidence to the Tribunal. The
Tribunal is of the view that the applicant has aidémpted to embellish or exaggerate
his claims. Furthermore a significant amount af@oorating evidence was provided.
Corroborating evidence which the Tribunal confirnvess correct through its own
enquiries.

The Tribunal accepts the evidence of the applitaatthe fears serious harm to himself
if he was to return to the Philippines. The Trialconsiders that country information
is consistent in highlighting the problems highfpecanti-corruption campaigner’'s
face. The Tribunal finds that the applicant cdalck persecution due to a convention
reason which is the applicant’s political opiniardéhis actions in organising and
leading anti-corruption campaigns.

After considering the Independent Country Informatiogether with the following
evidence. That the applicant is an outspoken esfpwho also acted as a journalist,
organised public events and was the anchor marradi@ show that was heard
nationally in which he criticised the authorities fllegal fishing, gambling and
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corruption. That he was interrogated by the mijitthreatened and labelled a
“communist priest” by the authorities. The Tribufiads there is a chance which the
Tribunal finds is not remote, and is thereforeal olance, that effective state
protection for the harm feared by the applicant matybe available to him. The
Tribunal accepts that this could amount to serlmarsn amounting to persecution as
outlined in s.91R of thAct.

A further consideration for the Tribunal is whetliee applicant would be reasonably
able to relocate to another part of the Philippiffé® applicant has told the Tribunal
that relocation is not a safe option. He said thatpowerful clans and military he
criticised could find him. His wife is [sick] arrélocation with her would mean that
she would not be able to access medical assistarfeeTribunal has heard evidence
from the applicant’s former Bishop that he is neder considered “one of his priests”
The Tribunal has also heard evidence that the Bskial not consider relocation in the
Philippines a realistic option when they were tgyto assist the applicant.

The Tribunal considers that relocation would noabeasonable option as he has left
the priesthood has a sick wife and is not ablectess adequate state protection. The
Tribunal accepts the country information set oudwabthat the powerful clans operate
in and control significant sections of the courand their influence is insidious and
far-reaching.

Having considered the applicant’s claims both disudyand cumulatively the Tribunal
finds that the visa applicant has a well-foundext f&f serious harm on return to the
Philippines. The Tribunal also finds that on tlaeib of the information above, given
the applicant’s high profile as an anti-corrupt@ampaigner that there is more than a
remote chance, that is, a real chance, that hdag# serious harm were he to return to
the Philippines now or in the reasonably foreseeflilire.

CONCLUSIONS

71.

72.

The Tribunal is satisfied that the first named agapit is a person to whom Australia
has protection obligations under the Refugees Quiowe Therefore the first named
applicant satisfies the criterion set out in s.3@2for a protection visa and will be
entitled to such a visa, provided he satisfiegé&meaining criteria for the visa.

The Tribunal is not satisfied that the other agpiics a person to whom Australia has
protection obligations. Therefore she doessatisfy the criterion set out in s.36(2)(a)
for a protection visa. The Tribunal is satisfiedttthe second named applicant is the
wife of the first named applicant and is a memb&he same family unit as the first
named applicant for the purposes of s.36(2)(b)8)such, the fate of her application
depends on the outcome of the first named applgapplication. As the first named
applicant satisfies the criterion set out in s.3@&(R it follows that the other applicant
will be entitled to a protection visa provided sheets the criterion in s.36(2)(b)(ii) and
the remaining criteria for the visa.

DECISION

73.

The Tribunal remits the matter for reconsideratioth the following directions:



(1) That the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) That the second named applicant satisfies(2)86)(i) of the Migration Act, being
a member of the same family unit as the first naapgalicant.



