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Decision: The Tribunal affirms the decision not to grant a

protection visa

In accordance with section 431 of thiégration Act 1958 the Tribunal will not publish any statement whioly identify the applicant or any
relative or dependant of the applicant.



BACKGROUND

1. The applicant arrived in Australia [in] Julp@® on a tourist visa for three
months. [In] August 2009 she lodged an applicatarra protection (class XA) visa
with the Department of Immigration and Citizenshier the Migration Act 1958
(the Act). [In] November 2009 a delegate of theniglier for Immigration and
Citizenship refused to grant a protection visa tedapplicant applied for review of
that decision.

THE LEGISLATION

2. Under s.65(1) of the Act a visa may be grawoidg if the decision maker is
satisfied that the prescribed criteria for the \nase been satisfied.

3. Subsection 36(2) of the Act relevantly provitlest a criterion for a protection
visa is that the applicant for the visa is a ndieen in Australia to whom the Minister
Is satisfied Australia has protection obligationsler the Refugees Convention as
amended by the Refugees Protocol. “Refugees Canvérind “Refugees Protocol”
are defined to mean the 1951 Convention relatirthedStatus of Refugees and 1967
Protocol relating to the Status of Refugees respyt s.5(1) of the Act. Further
criteria for the grant of a protection (class XAgavare set out in Parts 785 and 866 of
Schedule 2 to the Migration Regulations 1994.

DEFINITION OF “REFUGEE”

4. Australia is a party to the Refugees Converaiot the Refugees Protocol and,
generally speaking, has protection obligationseogbte who are refugees as defined in
them. Article 1A(2) of the Convention relevanthfides a refugee as any person who:

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is
outside the country of his nationality and is ueai, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.



5. The High Court has considered this definitioinumber of cases, notably
Chan Yee Kin v Minister for Immigration & Ethnic Affairs (1989) 169 CLR 379
Applicant A & Anor v Minister for Immigration & Ethnic Affairs & Anor (1997) 190
CLR 225,Minister for Immigration & Ethnic Affairsv Guo & Anor (1997) 191 CLR
559,Chen Shi Hai v Minister for Immigration & Multicultural Affairs (2000) 201 CLR
293, Minister for Immigration & Multicultural Affairsv Haji Ibrahim (2000) 204 CLR
1, Minister for Immigration & Multicultural Affairsv Khawar (2002) 210 CLR 1,
Minister for Immigration and Multicultural Affairs vs Respondents S152/2003 (2004)
205 ALR 487 andipplicant Sv Minister for Immigration & Multicultural Affairs
(2004) 217 CLR 387.

6. Sections 91R and 91S of the Act now qualify s@spects of Article 1A(2) for
the purposes of the application of the Act andrédgilations to a particular person.

7. There are four key elements to the Conventedmdion. First, an applicant
must be outside his or her country.

8. Second, an applicant must fear persecutionetJa®@1R(1) of the Act
persecution must involve “serious harm” to the agapit (s.91R(1)(b)), and systematic
and discriminatory conduct (s.91R(1)(c)). The egpi@n “serious harm” includes, for
example, a threat to life or liberty, significaritysical harassment or ill-treatment, or
significant economic hardship or denial of accedsdasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hgurt has explained that persecution
may be directed against a person as an individuas @ member of a group. The
persecution must have an official quality, in teese that it is official, or officially
tolerated or uncontrollable by the authoritieshd tountry of nationality. However,
the threat of harm need not be the product of gowent policy; it may be enough that
the government has failed or is unable to proteziapplicant from persecution.

9. Further, persecution implies an element of vadion on the part of those who
persecute for the infliction of harm. People arsspeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need
not be one of enmity, malignity or other antipatbyards the victim on the part of the



persecutor.

10.  Third, the persecution which the applicant$eaust be for one or more of the
reasons enumerated in the Convention definiti@ce rreligion, nationality,
membership of a particular social group or politmginion. The phrase “for reasons
of” serves to identify the motivation for the irdiion of the persecution. The
persecution feared need notdoéely attributable to a Convention reason. However,
persecution for multiple motivations will not s&yishe relevant test unless a
Convention reason or reasons constitute at leastgbential and significant
motivation for the persecution feared: s.91R(19fathe Act.

11. Fourth, an applicant’s fear of persecutiondf@onvention reason must be a
“well-founded” fear. This adds an objective reqment to the requirement that an
applicant must in fact hold such a fear. A persas & “well-founded fear” of
persecution under the Convention if they have gentear founded upon a “real
chance” of persecution for a Convention stipulatsson. A fear is well-founded
where there is a real substantial basis for itnoif it is merely assumed or based on
mere speculation. A “real chance” is one that isramote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though
the possibility of the persecution occurring is Moslow 50 per cent.

12.  In addition, an applicant must be unable,rawilling because of his or her fear,
to avail himself or herself of the protection o$ loir her country or (countries) of
nationality or, if stateless, unable, or unwillingcause of his or her fear, to return to
his or her country of former habitual residence.

13.  Whether an applicant is a person to whom Aliathas protection obligations
IS to be assessed upon the facts as they exist tvbatecision is made and requires a
consideration of the matter in relation to the oeably foreseeable future.

CLAIMS AND EVIDENCE

14.  The Tribunal has before it the Department&syiihich includes the protection
visa application and the delegate’s decision record

15. In response to questions on her visa applicdtion, the applicant stated that:



she is Catholic. (Question 13)

she got married [in] December 2003 in Japan (qoiesi#)
her occupation was "home duties" (question 19)

she is a Chinese citizen (question 21)

her country of former habitual residence or trabsibre arrival in Australia
was Japan (question 25)

she ticked "temporary resident” when asked to atditer status in Japan
(question 27)

her current travel document (passport number [delet.431(2)]) was issued
in Shanghai [in] June 2009 and is valid until [#edia] June 2019 (question
30)

she lived, at least from 2000- 2009, in [suburlewel: s.431(2), Fuli City,
Qianye County , Japan (question 35)

her past employment included working in a “frozeacimnery factory’ as a
technician between 1978 and 1998 and then in unthaeléemployment from
November 1998 until July 2009 (question 39)

the point of departure from her home country wamdgquestion 47)

she has a valid travel documents for the retutretchome country (question
52)

she has never applied for refugee status in amgtopother than Australia
(question 56)

she had not been assessed for refugee status byitieel Nations High
Commissioner for Refugees (question 57)

she does not have nationality nor is she a cittfeany country other than the
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country in which she claims to the persecution ¢tjoa 59)
she has the right to enter or reside in Japan (igue0)

she has not registered or had any contact witkthieassy, High
Commissioner or Consulate or other representagf/éer home country in
Australia (question 61)

In response to question 40, (which askeddeominate which countries she is

seeking protection from) she responded "China,Japa

17.

In response to question Why did you leave that country? the applicant stated

as follows:

18.

| had political troubles when | was in China be@asmy involvement in the
world-known Falun Gong. | was worrying about my opersonal safety as well
as that of my family. | had to leave China and wentapan for a better future.
However, | was wrong and to naive. The Chineseaiiiés kept chasing me. |
lived in fear

In response to question 4hat do you fear may happen to you if you go back

to that country?, the applicant replied:

19.

I lived in nightmare and depression after | wasaated by the Chinese police
because of my active activities in Falun Gongt ¢fid not leave China, | would
be in real-life danger. Refer to attachment

In response to question 48ho do you think may harnymistreat you if you go

back? the applicant replied

20.

of course it's the Chinese Communist Party auilesrénd its public security
officers

In response to question 4dhy do you think this will happen to you if you go

back? the applicant stated as follows:

because my family of generations and | are Catholicaddition, | was an active
Falun Gong follower. When | was in China, the peladready regarded me as



their target. My fellow Falun Gong friend disappeghr! lived in nightmare. |
could be taken away by the police any time.

21. Inresponse to question 4£& you think the authorities of that country can and
will support you if you go back? If not, why not ?, the applicant responded:

No, | do not believe or trust the Chinese Commupéaty from what they have
done to Catholics and Falun Gong followers in Chirnthey protect me, | would
not have left my family and China. Please refeattached statement.

22. The “attached statement” is set out below:

I, [the applicant] was born on [date] in Shangliina | would like to apply for
refugee visa to the Australian Immigration Deparitres | believe that | have
accumulated fear of being persecuted by the Chi@esemunist Party if | return
to China.

My reasons are as below:

I was born and brought up in China and | am a argtizen. A copy of my
Chinese passport is included in the application.

| arrived in Australia on [date] July 2009 as arisiufor three months.
I was born in a Catholic family and | am a Catholic

All my family members of generations in China ahdyt have been politically
persecuted by the Chinese Communist Party for béatgolic. My grandparents
were tortured to death during the well-known Gr@altural Revolution due to
their religion. However, none of the family membexsuld change their belief in
this religion.

| have built up enough evidence to be persecuted ugturn to China for being a
Catholic, and especially, for believing in the famd-alun Gong, too.

All my family and | have been through hardship @odishment during the past
few years and | have good reasons to fear persaciiti return to China.

Influenced by my grandparents and friends, esgdgaral good friends- [Person



1] and [Person 2], whom | had regular contacts wheas in China, | started
practising Falun Gong many years ago. Actuallyasunfluenced more by my
friend [Person 1] who is a loyal Falun Gong followj@erson 1] introduced
Falun Gong to me as early as 1997. He taught metthi@nactice it and told me
how it worked on him and his family.

| realised that there is no future and hope fotarlese in China because of my
family background. So, | went to live in Japan bawege my life and to get away
from the Chinese authorities. However, | was wrdvig family in China were
regularly visited by the local police and | recelvanstant threatening phone
calls from them.

For the sake of my future and safety, of courseFalyn Gong belief, | arrived in
Melbourne in July 20009. | like to stay in live herenjoy the peaceful and good
political environment. With the help of my friendsre, | found contacts with
Falun Gong followers in Melbourne. | have joinedrthin the practice. The only
thing worries me is that when | speak to my faroitythe phone, all of them tell
me that is very dangerous for me go back to Chlaf them encourage me to
stay here for political reasons. That's why | deditb seek political protection
from the Australian government.

My trip to Australia is to escape the mistreatmemd persecution by Chinese
officials and the police.

| cannot go back to China and | need protectiomftbe Australian government.

23 [In] November 2009 a delegate proceeded tamsida to refuse the visa. The
delegate considered the issue of the applicamffd to reside temporarily in Japan and
seek protection from Japan:

.. In her application for a Protection visa thelaggmt stated that she has the right
to enter and reside in Japan and has been residiagpan since 2000. As part of
her supporting documents the applicant also predemtopy of the biodata page
of her previous Chinese passport [number] The @aindid not present copies of
all pages of this passport when applying for Ptatechowever copies of all
relevant pages were held as part of her tourist agplication lodged at the
Australian Embassy in Tokyo. This passport held pgomits and re-entry



permits issued to the "spouse or child of Japanasenal”; the first granted on
[date] September 2006 and valid to [date] July 289 the second valid from
[date] October 2007 to [date] July 2010. As parthef supporting documentation
for her tourist visa the claimant also lodged artifieate of Alien Registration”
issued by the Government of Japan valid from [daib} 2006 to [date] July
2010. As a result | find that the applicant hasdvwpermission to return and re-
enter Japan.

24.  The delegate concluded that, in light of tfieative protection that was
available to the applicant in Japan, Australiardil owe protection obligations to her.

25 [In] December 2009 the applicant lodged aniagfbn for review with the
Tribunal.

26 On [a date in] January 2010 the Tribunal poat&btice of Hearing to the
applicant inviting her to attend a hearing befdwe Tribunal at 9.00 am on [a date in]
February 2010. On [a date in] January 2010 theiegqlsent a facsimile to the
Tribunal advising it that she wished to take paithie hearing. However, on [the day
before the hearing in] February 2010 the applisant a medical certificate by
facsimile to the Tribunal which is set out below:

This is to certify that [the applicant] is receigimedical treatment and for the period
[date] February 2010 to [the following day in] Fe@ry 2010 inclusive she will be
unable to continue her usual work/study.

This certificate was completed [in] February 2010
27.  On [the original hearing date in] Februarj@@he Tribunal posted a Notice of
Hearing to the applicant inviting her to attendeating before the Tribunal at 10.00
am on [a date in] February 2010. On [the day godhe second scheduled hearing in]
February 2010 the applicant sent a facsimile tdrtfileunal advising it that she did not
wish to take part in the hearing. She did not altiwe Tribunal for a hearing on [the
second scheduled date in] February 2010.

28.  Given the applicant’s waiver of her entitler® a hearing, the Tribunal
makes a decision on the review without holding aring pursuant to section 426A of
the Act.



29.  The Tribunal considered the following counirfiprmation:

Spouse or Child of Japanese National visa

Foreign nationals married to Japanese citizenspply for a spouse visa that
allows them temporary residence in Japan The walddithis visa, known as a
‘Spouse or Child of Japanese National’ visa, ratiiges one year to three years,
and can be renewed with Japan’s Ministry of Judiefere it expires. This visa
does allow holders to work legally in Jagan. July 2009 it was announced that
Japan intends to reform this visa, extending itgsimam validity period from three
years to five years. This reform has yet to be tnkc

Application Procedures for Chinese Nationals

To apply for a Spouse or Child of Japanese Nativisal the visa applicant must apply
for a ‘Certificate of Eligibility’ from the “regioal immigration authority under the
jurisdiction of the Ministry of Justice” (The husizhor wife who is the Japanese national
will usually do this on the visa applicant’s behalthis certificate acts as “evidence that
the foreign national meets the conditions for lagdn Japan” and is submitted when
applying for the spouse visa. Citizens of the P&sgRepublic of China applying for a
spouse visa must submit extra documents, includirogipy of the “Chinese Family
Register” that indicates the residency status (Hykd the applicant in China; Temporary
Residence Permit or Residence Certificate “[i]f épplicant does not have a family
register within the region under the jurisdictiditlte embassy or consulate where the
application will be made”; and applicants must ctatgpa questionnaire, obtainable at
Japanese embassies and consulates in €hina.

Re-entry into Japan

A person holding a Japanese spouse visa must agbtaientry permit before
departing Japan Most Japanese re-entry permitsndyevalid for a single use,
however all holders of residency and spouse vigasapply for a multiple re-entry
permit. Holders of spouse visas and residency wvidhautomatically have their
visas cancelled if they leave Japan without a vaidntry permit and re-entry
permits cannot be applied for once outside of JApan

If a spouse visa is cancelled or expires beforelden re-enters Japan then a new
application for a spouse visa must be made. Ifragmecannot return to Japan
before their spouse visa and re-entry permit exgive“unavoidable reasons, such
as illness”, then that person may apply for anresite of the re-entry permit at an
Embassy or consulate:



It is not possible to apply for re-entry permissairthe Embassy or Consulate after
departure from Japan However, if a foreign natieviad has departed from Japan
after acquiring re-entry permission is unable taneto Japan before expiration of
the permit for unavoidable reasons, such as illnassforeign national can apply at
the Embassy or Consulate General for an extengitreae-entry permit's period
of validity.®

In July 2009 it was announced that Japan intendsféom the re-entry permit
system, and abolish the need for permits for trakkebad for periods of less than
twelve months. This reform has yet to be introdudtedvever it is expected to be
enacted by 2012.

Residency Visa

After a period of time (usually a minimum of thrgears) a spouse may apply for a
residency permit, which is valid for an indefinfteriod of time:

A spouse of a Japanese national needs to haveitivipan for not less than three years
after marriage. In case such person married aed hvith the spouse for certain time
period in a foreign country, such person needsate imarried the spouse for more than
three years and stayed in Japan for not less thayear. It is required that a normal and
substantial marriage life be sustained without kadean of the marriage or a separation
incidental to such breakdown.

Divorce

If the holder of a spouse visa divorces then tloeise visa is cancelled and any
application for a re-entry permit will be denied:

However, a Re-entry Permit is not always issuedoltld be rejected if you had come on
student-type visa but have been expellegoor had obtained Spouse or Child of
Japanese National visa by marrying a Japanese natial but have since divorcedIn
these cases, you are assessed as no longer §usiieay in Japan and the Immigration
Bureau of Japan would not permit your re-entry ifaparf.

Japanese Citizenship

Long-term residents can apply for citizenship, hesveghe conditions are strict (usually
requiring many years of constant residency and eapending on the nationality of the
applicant):

Foreigners, who have resided in Japan for at fa@stonsecutive years (less if married to



a Japanese national), have shown good conduct,nesee plotted against the Japanese
government, have sufficient assets or ability td&enan independent living and are willing
to renounce any other citizenship held, can betgdadiapanese citizensHip.

RELEVANT LAW, FINDINGS AND REASONS

30. [In] November 2009 a delegate proceeded tecesbn to refuse the visa. The
delegate did not analyse the applicant’s claimsen$ecution in detail. Instead the
delegate considered the applicant’s apparent tigrgside in Japan and whether that
right obviated Australia’s responsibility to thepdipant

31. On the merits of the claim for protection dastinct from the issue of whether
protection is available to the applicant in Jap#rg,Tribunal is not satisfied, on the

evidence before it, that the applicant has a veelhtied fear of persecution Had the
applicant attended the hearing, the Tribunal wiialde explored a number of issues
such as:

her knowledge of the basic tenets of the Cathalihf her practice of the Catholic
faith, any incidents of persecution she has suffésevirtue of her belief in and/or
practice of the Catholic faith;

her knowledge of the basic tenets and physicalceses of the Falun Gong, her
practice of Falun Gong, any incidents of persecusioe has suffered by virtue of
her belief in and/or practice of Falun Gong;

why she returned to China to apply for a new passpshe had a fear of
persecution by the authorities of that country;

details of the incidents which the applicant clatm&iave been affected by in
China, including when and where they occurred,iped¢ who targeted her, and
for what reason or reasons;

where she lived and worked during this period, @hdther the problems she
claims to have experienced impacted on her livinggarking arrangements;

what efforts, if any, she made to obtain the pitteacof the Chinese authorities
against the harm she claims to have feared,;

whether the applicant made any attempt to reloséten China in order to avoid
the harm feared, and if not, why not; and



- the reasons, if any, for the delay between thei@gmul arriving in Australia and
applying for a Protection visa.

32. Inthe absence of more detailed informatrorespect of these matters, the
Tribunal is not satisfied that the applicant isat®lic or a follower of Falun Gong or
that she has been targeted by Chinese authoatiéisat her safety or freedom is at
risk in China as she claims, whether because offdligion or for any other reason.
Accordingly, the Tribunal is not satisfied that @qgplicant faces a real chance of
persecution in the reasonably foreseeable futu@hina for a Convention reason, or
that the applicant’s claimed fear of persecutiowedi-founded within the meaning of
the Convention.

33. Evenif the Tribunal had been satisfied ofrtiexits of the applicant’s claim to
face a real chance of persecution in China in¢lasaonably foreseeable future for a
Convention reason, an issue would have arisena@ttive issue which was dispositive
of the application by the delegate) as to whetbetien 36(3) of the Act applies to
abrogate Australia’s responsibility to the applic@m the basis that she has a right to
reside in Japan).

34.  Sub-sections 36 (3) to (5) of the Migratiort Are set out below:

(3) Australia is taken not to have protection galions to a non-citizen who has
not taken all possible steps to avail himself as& of a right to enter and reside
in, whether temporarily or permanently and howekat right arose or is
expressed, any country apart from Australia, indgaountries of which the
non-citizen is a national.

(4) However, if the non-citizen has a well-fouddear of being persecuted in a
country for reasons of race, religion, nationalbembership of a particular social
group or political opinion, subsection (3) does aply in relation to that

country.

(5) Also, if the non-citizen has a well-foundedif that:
(a) a country will return the non-citizen to anatheuntry; and

(b) the non-citizen will be persecuted in that ott@untry for reasons of
race, religion, nationality, membership of a partae social group or



political opinion;
subsection (3) does not apply in relation to th&tdmentioned country.

The delegate noted that the applicant hadghéto reside in Japan, that

neither (4) nor (5) applied and that thereforeieac36 (3) applied to absolve
Australia of its protection obligations toward h&he delegate did not therefore,
proceed to assess the merits of the applicants ¢rathe event that she did not have
the right to reside in Japan and that section 3@iBnot apply to absolve Australia of
its protection obligations toward her.

Had the applicant attended the hearing, tiumal would have explored a

number of issues such as:

whether she is still married and, if so, to wholne hationality of her spouse and
the rights, if any, which flow from her status a®gse of a person of that
nationality;

the rights, if any, which flow from her period a&sidence in Japan before her
arrival in Australia;

the rights, if any, which flow from her status"esmporary resident" in Japan;
whether she considered Japan to be her “home gbuntr

the effect of the travel documents, if any, shefbaseturn to Japan and, in
particular, whether she has the right to enteeside in Japan;

whether she has never applied for refugee statasy country other than
Australia and, if not, why not;

whether she has taken all possible steps (fordhgoses of section 36 (3)) toward
obtaining residence in Japan and, in particulagtivr she has registered or had
any contact with the Embassy, High CommissionéZamsulate or other
representatives of Japan in Australia;

whether she has a well-founded fear of being pateddn Japan for reasons of
race, religion, nationality, membership of a pantc social group or political
opinion, for the purposes of subsection 36 (4);

whether Japan would return her to China or anatbentry and whether she has a
well-founded fear of being persecuted in Chinarmther country for reasons of
race, religion, nationality, membership of a patc social group or political
opinion for the purposes of subsection 36 (5);



whether she has applied for a Japanese "residéseyand, if so, the status or
outcome of her application or, if not, why not; and

whether she has applied for Japanese citizenshipfeso, the status or outcome
of her application or, if not, why not

37. Inadecision by the Full Court of the Fed€&alrt of Australia ilNBGM v
The Minister (2006) FACFC (12 May 2006) Black CJ held that:

Section 36(3), to adopt the words of Hill J in VBX2A v Minister for
Immigration and Multicultural Affairs [2002] FCAFE85; (2002) 122 FCR 57 at
[21]- [22], provides

an automatic disqualification for persons fallimgthin its terms] from
obtaining a protection visa. | use the phrase 'faatec disqualification”
because that is the consequence of s 36(3). Thaequestion of
discretion; no room for differences of opinion.&ghlly enforceable right to
enter and reside in a safe third country automiftidesqualifies a person
from being granted a protection visa in Australia

38 In other words, if section 36 (3) of the Acphgs there is no need to go any
further and consider the merits of the claims afpeution. The issue of the
applicant’s visa status in Japan would, therefoaee been (in the event that the
Tribunal was satisfied that the applicant had d feeinded fear of persecution for a
Convention reason) of critical importance as it ldduave determined whether she
has “a legally enforceable right to enter and regida safe third country” (namely
Japan) and whether the section 36 (3) “automasigudilification” applied

39. The applicant stated in her application thatént to live in Japan to change
my life and to get away from the Chinese autha@’itie

40. If the applicant is married to a Japaneseasitthat marital status would appear
to “avail (the applicant) of a right to enter ardide in” Japan for the purposes of
obviating, under section 36 (3) of the Act, Ausaral responsibility to provide
protection to the applicant.

41. However sub-section 36 (3) of the Act onlylagspif subsections (4) or (5) do
not apply



42.  Sub-section 36 (4) of the Act makes sub-se@m®(3) of the Act inapplicable

if the applicant has a well founded fear of persiecun the third country, in this case,
Japan. As indicated above, the applicant declihedhearing and the Tribunal was
thereby deprived of an opportunity to obtain viee® evidence on whether the
applicant has a well founded fear of persecutiodapan On the evidence before it
there is, therefore, some doubt on this issue lamdtibunal is not satisfied that the
applicant has a well founded fear of persecutiodaipan and is not satisfied that sub-
section 36 (4) of the Act applies to render sulitge@6 (3) of the Act inapplicable.

43.  Sub-section 36(5) of the Act makes sub-se@&f) of the Act inapplicable if
the applicant has a well founded fear that Japdneturn the applicant to another
country and that she has a well founded fear tmawsll be persecuted in that other
country (in this case the only likely country bei@gina) As indicated above, the
Tribunal is not satisfied, given the paucity ofdamce, that the visa applicant has a
well founded fear of persecution in China. Eveih was so satisfied, the Tribunal
notes that the Country Information indicates tlagtah grants ongoing residence to
persons married to Japanese citizens with a rigavéentually apply for citizenship.
On the evidence before it there is, therefore, sdoubt on this issue and the Tribunal
Is not satisfied that Japan would return the applitco China or any other country and
is not satisfied that sub-section 36(5) of the &mplies to render sub-section 36(3) of
the Act inapplicable

44.  On the evidence before it, the Tribunal issfiatl that the applicant has not
taken all possible steps to avail herself of atrighenter and reside in Japan.
Accordingly, pursuant to section 36(3) of the Aetistralia would be taken not to
have protection obligations to her.

45. ltis, however, not necessary to determingifsue. Given the Tribunal's
inability to take oral evidence on and exploreidseies identified in paragraph 31
above, the Tribunal is not satisfied that the aygplt has been targeted by the
authorities in China or that her safety or freedsm@t risk in China as she claims,
whether because of her religion or for any othasoa. Accordingly, the Tribunal is
not satisfied that the applicant faces a real chah@ersecution in the reasonably
foreseeable future in China for a Convention reasothat the applicant’s claimed



fear of persecution is well-founded within the megrof the Convention

46. Having considered the evidence as a wholeTtibeinal is not satisfied that the
applicant is a person to whom Australia has praieatbligations under the Refugees
Convention as amended by the Refugees Protocotefidne the applicant does not
satisfy the criteria set out in s.36(2) for a pectiten visa.

DECISION

47. The Tribunal affirms the decision not to grant atpction visa.

| certify that this decision contains no informatiwhich might identify the
applicant or any relative or dependant of the &jpli or that is the subject of §
direction pursuant to section 440 of tegration Act 1958
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