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JUDGMENT

Introduction:

1. This application for judicial review concerns theogedure
adopted by the Immigration Department (the Depantineand the
Secretary for Security (the Secretary), in dealmd people who come to
Hong Kong and subsequently make a claim for prmtectunder the
provisions of the Convention Against Torture antdé€tCruel, Inhuman or

Degrading Treatment or Punishment, (the Convention)

2. It is the policy of the Secretary not to deportexson to a
country where that person’s claim that he wouldblejected to torture in
that country is considered to be well-found, (thdiqy). The policy
reflects the safeguards contained in Article 3(fl)he Convention which

applies in Hong Kong.

3. In June 2004, the Court of Final Appeal gave caarsition to
the application of the policy in Hong Kong by thecgtary inSecretary
for Security v Prabaka(2004) 7 HKCFAR 187. In the judgment certain
significant findings were made. They include tokofving:

() a determination under the policy was plainly mbmentous
importance to the individual concerned. Life, lirmhd his
fundamental right not to be subjected to tortures waolved.

Accordingly high standards of fairness must be defed;
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(i) the court would, on judicial review, subjettet determination

to rigorous examination to ensure that such stalsdaad

been met;

(i) the high standards of fairness should be apphed as follows:

(@)

(b)

()

the potential deportee, who had the burden of
establishing his torture claim, should be givenrgve

reasonable opportunity to establish that claim;

the claim must be properly assessed by the Segretar

where the claim was rejected, reasons should lEndiy

the Secretary, which must be sufficient to enabie t

4.

potential deportee to consider the possibilities of

administrative and judicial review.

In addition, the court made certain observationgadsist the

Secretary in considering individual cases. Theyewe

(@)

(b)

()

the difficulties of proof faced by persons st situation

should be appreciated,;

it would not be appropriate for the Secretanyadopt an
attitude of sitting back and putting the personassned to

strict proof;

an understanding of country conditions at timeetof the
alleged torture in the past as well as at the ptesme was

usually relevant to the assessment of the claim.
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5. Following that decision, the Secretary through his
administrative arm, the Department, establishedrecquure for the
consideration of claims under the Convention, tied been made at that

time, or might be made in the future.

6. The six Applicants now before me challenge by wdy o
judicial review the legality of the screening prsseof their claims for
protection under Article 3 of the Convention. Thsegy that the high
standard of fairness demanded in the consideratiddonvention claims
has not been achieved by the process devised. eQaastly, they say that
the process is illegal, first on the grounds ofcedural unfairness at
common law, and second in breach of certain of HApmplicants’
constitutional rights and/or the constitutional ightions of the

Respondents.

The relevant policy documents:

7. At a very late stage in the proceedings the Respusd
produced to the Applicants solicitors three impatrtdormal policy
documents relevant to the exercise of consideritgme under the
Convention. These documents were prepared follpwire decision in
Prabakar, and constitute the policy by which the Secretdealt with
claims under the Convention. They are entitledst,fi “Assessment
Mechanism for Claims Made Under the Convention Asjal orture and
Other Cruel, Inhuman or Degrading Treatment or Rmment (“the
Convention”y, second, Guidelines for Conducting Interviews and
Making Assessments and Other Related Mditersd third, ‘Procedures
for Handling Petitions Made by Unsuccessful Tort@mimants under
Article 48(13) of the Basic Law
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8. Quite how the Respondents could have embarked thpon
hearing of these proceedings when they began ofp29 2008, without
having put these policy documents before the Cisustmply beyond my
understanding. It is abundantly clear, merely frome title of the
documents, that they are highly relevant, if notteqarucial documents.
They were produced only after orders were made byraguiring the

Respondents to produce documentation said by Mr fd@xist.

9. It is particularly difficult to understand why theyere not
contained within the original exhibits to the aéfudts filed on the part of
the Respondents when the first two documents cortfae following

Statement:

“Once it is decided to screen an individual in exgf Article 3
of the Convention, it is a clear requirement of BoKong

domestic law that a high standard of procedurainéss be
employed. This was decided in the leading cadéhefSecretary
for Security and Sakthevel Prabakar [2004] HKCFAv@%®re
the Court of Final Appeal gave judgment ofi 8une 2004.
Procedural requirements arising from the guidanéd¢h® court
in the case are set out in the subsequent paragraptMy

emphasis)

The title of the third document is equally plairgglf-explanatory and
obviously relevant. It is clear beyond questioat tthese are fundamental
policy documents directed at precisely the isswdsrb the Court in these

proceedings. They should have been produced damgytime ago.

10. Mr Kat was quite justified in his criticism of thé&ate
production of this information, and the extenttof iHe rightly described it
in this way:

“Ostensibly filed pursuant to leave granted to asddurther
evidence of the training and guidance given to emars and
decision-makers in Convention claims (includingpmtitions to
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the CE in NS and FB), the documents and informatiow
disclosed complete the evidence of the written gpedi and
instructions of both the Director and Secretarythteir officers
and staff for the examination, assessment and netion of
Convention claims.”

11. It is not merely unfortunate, it is a matter ofises concern
that those advising the Respondents, and instqudinMok and Ms Lam,
had not taken the trouble to supply this mater@ltiie Applicants’
solicitors when these issues were raised in coorefgnce between the
parties solicitors prior to the commencement of pheceedings. At the
very least they should have been disclosed aftereitthange of written
submissions prior to the commencement of the hgawhen the extent of
the challenge by the Applicants became abundantyn.p Had this
material been made available, as it ought to haes pa great deal of time

and expense would have been saved.

12. Mr Kat invited me, when drawing inferences from the
evidence, to apply the principle R (Quark Fishing Ltd) v Secretary of
State for Foreign and Commonwealth Affajg902] EWCA Civ 1409,
[2002] All ER (D) 450, in which it was held that @ a court had not
been given a true and comprehensive account, butdased the truth out
of late discovery, it might be appropriate to dreaferences against the
defendant upon points which remained obscure. &\thié nature of the
late discovery was such that this was an appraprise for the
application of this principle, | have not founchitcessary to have resort to

that option.
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The nature of the challenge:

13. Mr Kat, for the Applicants, describes the challemgade as
both a “system” challenge, as well as an “individuhallenge. He says
that irrespective of the individual circumstancéshe various Applicants,
certain procedures adopted by the Department instihheening process,
and by the Secretary in the appeal process, argafentally flawed.
These constitute the system challenge. He goés say that if the system
challenge fails then, having regard to the pardiculeatures of each
individual case, the same and additional factorghe)screening process
render the process procedurally unfair in the paldr case of each

separate Applicant.

14. First, it is argued that in each case the Departnias,

pursuant to a blanket policy, declined to permiiylars to be present
during the completion of a questionnaire or thedemn of interviews that
are part of the screening process. Second, alsosu@nt to a blanket
policy, the Department has declined to provide ahthe Applicants with
legal representation during the screening proc&sh of these policies,
the Applicants say, render the screening procedsystemically

procedurally unfair, or at least, individually uimfa

15. The third ground comprises five subheadings upoithyhn
each case the Applicants say procedural unfairagses. They may be

summarised thus:

(i) the person making the Convention determinatithe
decision-maker), is a different person to that caticg the

interviews:;
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(i) the persons conducting interviews, and mak{gnvention
determinations, or considering and deciding upgreals, are
insufficiently guided or instructed in the natufeGonvention

screening and decision-making;

(i) the conducting of Convention screening iniews by officers
of the Department, which Department is duty-boumd t
enforce and implement the immigration policies die t
Government of the Hong Kong Special AdministrafRegion
(HKSARG), raises an inherent conflict of interegt/ing rise
to a lack of impartiality and independence on tleet of

interviewers and decision-makers;

(iv) the failure to provide for an oral hearingtla¢ petition (appeal)

stage, following the rejection of a claim;

(v) the failure of the Secretary to give reasonstiie refusal of a

petition.

16. The first two grounds are common to all Applicantsround

3(i), (ii) & (i) are also common to all Applicast Of the six groups of
Applicants, only the claims of FB and NS have realcthe stage of having
been rejected and appeals made. Ground 3(iv) &rfsg directly in their

cases.

The Applicants:

17. The brief circumstances of each of the Applicants as

follows.
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FB:

18. FB was born in Brazzaville in the Republic of Corgud is
now 35 years old. His primary language is Freraid he speaks, in a
basic manner, two Congolese dialects, Kikongo amjdla, and also
basic English. He fled Brazzaville to Kinshasa, thre Democratic
Republic of Congo, and by reason of alleged thréatkis security in
Kinshasa fled to Hong Kong, arriving on 10 Novemd@03 where he was

permitted to remain as a visitor until 24 Novembeo3.

19. On 11 November 2003, he made a claim for refugatist
with the United Nations High Commissioner for Refag, (UNHCR). His
claim and appeal were rejected. On 9 March 2086nade a claim under

the Convention.

20. Since 25 November 2003, he has been in breach of hi
conditions of stay and was arrested for that ofena 7 March 2006.
Until 15 March 2006 he was in administrative detamfpursuant to s 26
Immigration Ordinance, Cap 115 (the Ordinance), fiooh then until 29
April 2006, under detention pending a decisioncaw/hether to order his
removal pursuant to s 32(2A) of the Ordinance. W released on

recognisance on 29 April 2006.

21. On 27 September 2006, he received a letter fronDihector

of Immigration, (the Director), indicating that tiBrector was minded to
refuse his claim under the Convention. That denisvas confirmed in a
letter from the Director dated 16 October 2006. dfpealed against the
decision by way of petition to the Chief Executi@@E), on 8 November
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2006, which petition was delegated by the CE to Seeretary. On
17 September 2007, his petition was rejected.

NS:

22. NS was born in Sri Lanka, and is now 29 years die is

Muslim by religion, and Tamil by ethnicity. He s Tamil, Sinhalese
and basic English. He fled Sri Lanka, allegedlifof@ing incidents of

torture at the hands of both the Muslim Congressl @he Sri Lankan
police. He subsequently arrived in Hong Kong.

23. On 22 November 2004, he was arrested for suspeaidetry.
No charges were laid against him, and on 13 Decer2bé4, he was
released unconditionally by the police, but rested on the same day for

overstaying.

24. On 2 December 2004, while in police detention hes wa
interviewed by the UNHCR regarding refugee stat@n 17 December
2004, in the course of an interview by ImmigratiOfficers he made a
statement which impliedly raised the issue of axlander the Convention.
The claim was not pursued by the Department, an8 Babruary 2005, a

removal order was issued, authorising his deporat Sri Lanka.

25. NS appealed to the Immigration Tribunal againstréraoval

order, stating in his appeal:

“...1 cannot go back to my country, Sri Lanka becatlsze, my
life is in danger.”
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The appeal was dismissed on 7 February 2005. Epaifment did not
treat the statement in his appeal as a claim uh@eConvention.

26. On 10 February 2007, while in administrative detemt
having heard from a fellow detainee that the Depant would conduct
investigations into his claim of torture if he made application, he
formally lodged a claim under the Convention wiike Department by way
of an undated handwritten letter. He supplememitedclaim with two
further letters on 17 February 2005, and 2 May 2@& 29 July 2005,
following the first interview after the claim wasante he was released on

recognisance.

27. Following 14 interviews, by a letter dated 20 OeoB005, he

was informed that the Director was minded to refoiseclaim under the
Convention. Further interviews were conductedhatrequest of NS, and
on 20 January 2006, the Director informed him thiatclaim under the

Convention was refused.

28. NS appealed against the decision by way of pettoaine CE,
which appeal was rejected by the Secretary on Meiber 2006.

M:

29. M was born in Sri Lanka and is now 23 years ole igiTamil
by ethnicity, Roman Catholic by religion, and spedlamil. He fled Sri
Lanka, allegedly following torture by both the Lragon Tigers of Tamil
Eelam, (LTTE), and the Sri Lankan police. He advwn Hong Kong from
Shenzhen on 11 December 2002 and was permittedntaim in Hong
Kong until 10 January 2003.
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30. On 25 November 2003, by which time he was an oagest
he approached the UNHCR to seek protection asugeef His claim for
protection was rejected in January 2005, and aeapp the UNHCR was
rejected on 30 May 2005.

31. During an interview with the Department in late Klaror
early April 2005 he sought protection under Arti@leof the Convention.
After 17 interviews between 24 April 2005 and 21lvBimber 2006, there
has still been no determination of his applicatidks at the date of these

proceedings the application has still not beenrdered.

RO & Family:

32. RO was born in Bafoussam, Cameroon, and is noweagsy
old. He speaks French and basic English. With &ien his wife, MO,
born in Douala, Cameroon, now aged 27, a son, Y@d dive, and a son,
WO, born in Hong Kong and now aged three. The lmapso have a
daughter now aged about nine, who remains in Caner&®O claims that
since about 1991, he has been a supporter of ttial Semocratic Front,

(SDF), one of the main opposition parties in Camaero

33. In January 2004, the family fled Douala and arrivedHong
Kong on 21 January 2004. They claim to have f@dtbdving persecution
by the Rassemblement Democratique du Peuple CamaspuRDOC),
the ruling party of the Cameroonian Government. &@ MO alleged
extensive and traumatic torture administered bypiblece and/or military

of the Cameroonian government.
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34. RO says that on the arrival of the family in Hongn§ on
21 January 2004, they were deceived by a Camenmooman who
disappeared with their luggage, plane tickets amohey, leaving them
stranded at Hong Kong International Airport. Thegre unable to pass
through immigration for two days. On 23 Januarg9£0MO fainted and
was taken to Princess Margaret Hospital, and & plaint the family

entered Hong Kong territory.

35. With the assistance of hospital staff a refugeantlavas

lodged with the UNHCR on 28 January 2004. Thegeéuclaim was
rejected by the UNHCR on 26 April 2004 and a subsatjappeal, and a
request for the re-opening of the claim by soligtéor the family have

been unsuccessful.

36. On 1 April 2005, RO and MO approached the Birthatbe
and Marriage Registration sub-division of the Dépent to register the
birth of WO. On the instruction of an Immigrati@fficer their passports
were seized when they were required to report & Kowloon Baby
Immigration Office on 8 April 2008. There they wecautioned and
interviewed, and told the Immigration Officer thtéhiey came to Hong
Kong to seek asylum and that they were threatenitd wolence in
Cameroon. By letter on or about 19 April 2005 ythegistered a request

to make torture claims under the Convention.

37. As at the date of these proceedings their appticafor the

protection of the Convention remains undecided.
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PVK:
38. PVK was born in Sri Lanka and is now 44 years die is of
Tamil ethnicity.
39. Since an early age he has been a supporter of Th&.L In

1986, he went to Europe and acted as a fundraséné LTTE for several
years. In February 1990, he travelled to Franckc@damed asylum. He
was granted refugee status in France in Februég,®ut that status has

now lapsed.

40. In April 1993, he returned to Sri Lanka for famrlgasons. He
says that although he wished to distance himsethfthe LTTE he was
arrested on numerous occasions by the Sri Lank#momties and was

tortured in detention.

41. On 24 December 2000, he arrived in Hong Kong on a
Sri Lankan passport and was permitted to remainaasisitor until

4 January 2001. He did not then claim asylum. 4Qranuary 2001, he
sought recognition from the UNHCR as a refugee approached the
Department to apply for an extension of stay. Idec#ically told the
Department that he was afraid of being torturelneifwvas sent back to Sri
Lanka. He was granted an extension of stay for tmeeks, until

18 January 2001.

42. In 19 April 2001, his wife and three children catoeHong
Kong to join him, and were permitted to remain astars until 26 April

2001, when they sought an extension of stay.
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43. An issue arose over the validity of the family’ssgports, and
on 10 October 2002, his application for furtheremsions were refused
and he was required to leave Hong Kong on or bet@r@®ctober 2002.
On 15 October 2002, he and his family surrendevdti¢ Department and

were placed on recognisance.

44, Despite internal minutes recorded by Immigratiorfic@fs
documenting that PVK had claimed that he woulddrauted if sent back
to Sri Lanka as early as 2001, formal screening\é’s application under
the Convention did not begin until 14 January 2004.

45, At the date of commencement of these proceedinge thad

been no conclusion to the application.

46. In the course of the proceedings | was informedvnyMok
that the Director had reached a conclusion that RV&S entitled to
protection under Article 3 of the Convention, ahdtthe and his family
would be granted stay in Hong Kong until such tiasea place could be

found to remove them, where they would not faceiieof torture.

ND:

47. ND was born on 25 July 1989, in Pointe-Noire in Republic
of Congo, and is now aged 18. His principal lamgue French, and he
can also communicate in Lari, a dialect of Congaz2aville. His mother
Is deceased, and the whereabouts of his fatherhendnly sibling, an

elder sister, is unknown. ND, his sister and fatlve Catholic by religion.
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48. His father was a prominent and active member of the
Matsouaniste Church, which was supporting the cafs&l. Bernard
Kolelas, a Minister in the former Lissouba admir@gon in the Republic
of Congo, and an opponent of the incumbent Presi@emis Sassou-

Nguesso.

49. It is said that the Matsouaniste Church, includiig's father,
campaigned to assist M. Kolelas to return fromeexd the Republic of
Congo. ND says that on about 5 September 2005father and sister
were removed from their home by armed men and haver been seen
again. ND says that he hid and was able to gategtion from a pastor of
the Matsouaniste Church. He says that arrangemares made for him to
be placed on an aeroplane on about 21 Septembér, 20@ that he
eventually arrived in Hong Kong with an adult, amds given permission
to remain in Hong Kong for three months. He say$i&s never seen that

adult again.

50. On 23 September 2005, he was taken by some French
speaking people in Hong Kong to the UNHCR officeevéh he sought
protection. His claim for refugee status was tey@dy the UNHCR on

19 July 2006.

51. On 19 March 2007, ND surrendered to the Departraguait
was taken into custody. At that time he was 1#geamonths old, and a
minor in the eyes of Hong Kong law. He was intew&d by an
Immigration Officer on 27 March 2007, and in theucse of the interview

stated:

O
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“.... | cannot return to my country because my l|gein danger
according to what | lived. That is why | would diko make a
torture claim....”

52. On 28 March 2007, Department records show that the
Department recognised that he had raised a “toclaien”. On 7 June
2007, he completed a formal Department documentitiezht
“Questionnaire for Persons who have made Claimgmumtde Convention
Against Torture and Other Cruel and Inhuman or Bémgg Treatment or
Punishment” (the questionnaire). He had still athined the age of

18 years.

53. On 25 July 2007, ND attained legal majority. OnAfjust

2007, the Department informed ND that his nextrineav would be on
19 September 2007. On 27 August 2007, the Depattreeeived a letter
from solicitors for ND, in which the issue of théegs taken by the

Department while ND was still a minor were raised.

54. The solicitors were informed that the next intewieas on
19 September 2007, that the formal notice thatlssh given to ND at the
commencement of the procedure, and the questienmamuld be read
back again to enable ND to make any amendmentsiditi@ans to the

information if he requested. This was duly done.

55. It appears that in the Department’s view, ND hawvaeieved
legal majority, any flaw in the procedure would bEmedied by this

process.
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56. At the date of the hearing of these proceedingafpdication
by ND has not been concluded.

Is a “system” challenge, before decision, prematorgermissible:

57. Mr Mok’s preliminary submission was that a “system”
challenge was not permissible, as in respect of éases, M, RO, PVK
and ND, there had not yet been any final deternanabf the claims.
Mr Mok said that cases such as these are highlyskcsitive and it was
simply wrong for the court to approach the consiten of the process
until the result was known. It was entirely po&sithr Mok said, that the
claims might be successful, in which case no righelief would arise and

judicial review would be refused.

58. In Prabakar the Court of Final Appeal decreed that the
consideration of Convention claims must be accoméddgh standard of
fairness. The Respondents assert that the prdwegfiave adopted is fair
and they sees no reason to make any change toabesp. They continue
to operate the process, notwithstanding the coatindemands of the
Applicants and their solicitors for changes in piecess to yield what they

say is the appropriate standard of fairness.

59. The evidence of the Respondents is that there\ae 2600
Convention claimants, (out of about 3,000 in 3% rgkaawaiting

assessment by the Respondents.

60. | have no doubt at all that it is just, conveniestd in the
interests of good administration that if a polisyunfair or unlawful, and

that if a decision-maker will act upon that poliggless corrected, those
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policies should be quashed before any further ntirdecisions may be
made pursuant to such policies. The early cooedaf a flawed process is
all the more important when there are so many ddaiawaiting

consideration by the process under challenge.

61. In simple terms the cases brought by the Applicanéstest
cases. The courts are perfectly accustomed tondeaith test cases in

appropriate circumstances, particularly in judicetiew.

62. In R (Q) v Secretary of State for the Home Departrfiz0d4]
QB 36 the English Court of Appeal had no hesitaiiordealing with a
similar challenge to the system adopted by the H8ewretary in dealing
with asylum claims. The case was in the contexvloéther or not a fair
system of questioning had been adopted in the figat®n process. IR
(on the application of the Refugee Legal Centr&evcretary of State for
the Home Departmerf2004] EWCA Civ 1481, the court examined a so-
called “fast track” system of asylum adjudicationcircumstances where
no specific case was challenged, but those requiregherate the process

for the claimants sought review.

63. It is right that usually an applicant for judiciedview must
exhaust his remedies before coming to the coartndst cases that will be
likely to mean that he must await a decision amah thindertake any appeal
that is open to him. But | accept Mr Kat's subnaasthat there is no
requirement in administrative law that an Applicantist be obliged to
await an arguably unfair determination after havsgomitted to an

arguably unfair procedure, simply to obtain a deai€apable of challenge,
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or to exhaust what arguably unlawful proceduresetiheay be, in search of

what may be an alternative remedy.

64. Mr Mok relied upon a decision iRinancial Secretary v Felix
Wong[2004] 1 HKLRD 303, to support his argument, angbamticular the
following passage from Bokhary PJ at p. 311G (&)

“The courts’ judicial review jurisdiction is of aupervisory
nature. This extremely important jurisdiction ist rmeant for
the purpose of micro-managing the activities of csdmate
tribunals or administrative decision-makers. lowd hardly
ever be exercised to review decisions that go tmlgrocedure
rather than to the end result. | say “hardly evexther than
never because there can be wholly exceptional czsisg for
special treatment.”

65. Following that passage, Bokhary PJ referred tolleacan of
English cases in Judicial Review Handbook 3rd Edapt.8.2, Fordham,
under the sub-heading “Whether to wait until theatosion of the matter”.
That edition has now been superseded by the 4ttoredivhere two
paragraphs, 4.7.4 entitled “Whether to let proaegslitake their course”,
and 4.7.5 entitled “Clarification better at therstacollect the relevant
authorities. It is abundantly plain from the auttes collected in those
two paragraphs that while there will be circumsemnaen which it is
inappropriate for the court to rule on a grievamtech is not yet ready for
review, particularly where the review may not taut to have practical
significance. But it is entirely appropriate wherdicial review will result
in a potentially unlawful process being correctbdfore a decision is

reached.

66. | am quite satisfied that these “system claims” angirely

appropriate and the fact that a decision has nabgen reached in four of
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the claims is no bar to judicial review. It woudd quite wrong to deny the
Applicants the opportunity to challenge a systea ¥y the Respondents
to be consistent with a high standard of fairnd¢ss, very requirement
imposed on the process by the Court of Final Appeaktircumstances
where the Applicants plainly have an arguable thatethe system is not

fair.

The process adopted:

67. In order to determine whether a claim under thev€ation is
justified, a screening process has been establisiyedhe Secretary,
administered by the Department. That screeningga® involves an
assessment mechanism, created by the policy, whiobth administrative

and extra-statutory.

68. The screening process is undertaken by officersthef
Department comprised in a Special Assessment $ectofortunately

known by the acronym: SAS.

69. First, in order to invoke the assessment mechamisttaim
under Article 3 of the Convention is required. the absence of a claim |
accept that there is no obligation on the Respasdentake any steps at
all towards a person who might otherwise benafinfthe Convention.

70. A claim under the Convention, having been iderdifiyy the
Department, the claimant is then served with a deou entitled “Notice
to Persons Making a Claim under the ConventionhisTdocument sets
out the procedure to be followed, including the p@etion of a

guestionnaire, that there will be an interview, haf@rmation obtained in
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the questionnaire or interview may be used, therdenation of the claim,
the right to petition the CE in the event of an ede decision, and the

procedure involved in the making of a removal omledeportation order.

71. This document is in a pre-printed standard forng where a
claimant cannot understand English it is intermtet@ him in his own

language.

72. The claimant is then provided with, and requirec¢dmplete,
a “Questionnaire for Persons who have made Claimdemnu The
Convention Against Torture and Other Cruel, Inhun@nDegrading
Treatment or Punishment”, (the questionnaire). Tlemant is given
privacy, with the assistance of an interpreter whecessary, to complete
the questionnaire. A copy of the completed questoe is made

available to the claimant.

73. Following the completion of the questionnaire tleimant is
interviewed by an immigration officer who investiga and assesses the
claim. This immigration officer is known as “thgagniner”, and is usually
an Immigration Officer (10), or a Senior Immigrati®fficer (SIO). The
claimant may if he thinks necessary make writtepragentations,
supplementing the questionnaire, to the examingredlsas giving answers

at interview.

74. Following interview the examiner considers the wmstances
and make a recommendation to a more senior imnogratfficer, who
reviews the claim and forwards it to an Assistaire€or of Immigration

(ADI), for the final determination whether or ndtet Convention claim
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will be upheld. The ADI makes the decision, whistmade in the name

of the Director.

75. The process accordingly involves the claim beingsatered
by three officers of the Department, with the decismaker, the ADI,
removed from contact with the claimant by bothélkamining officer, and
the intermediate reviewing officer. The examinwf§cer merely advises

on the claim; he is not the decision-maker.

76. If the Director is minded to refuse the claim a fiaed-to-
refuse” letter is given to the claimant stating fbeector’'s preliminary
determination and the reasons for the intendedsa&fu The claimant is
invited to make final written representations witha two-week period,
before the ADI, in the name of the Director, matktes final determination
of the claim. Upon final determination, the demmsiand the reasons for

that decision, are notified to the claimant in imgt

77. If the decision is adverse, the claimant may appgaletition
to the CE, and may make further representationsriting in support of
the petition. The petition to the CE is considemsihout an oral hearing,
by the Secretary under authority delegated fromQke The Secretary is
advised by subordinate officers of the SecurityéBwr in respect of the

petition. The claimant is notified of the redojtletter.

The magic words argument:

78. The assessment mechanism is stimulated by a clacheru
Article 3 of the Convention. The Applicants corded, and the evidence
tended to establish, although it was denied by Deant, that a series of



:2)1:4

- 26 -

“magic words” specifically invoking the Conventiamd a desire to make
a claim, were required to constitute a claim. Asheof the Applicants’
claims were ultimately received and consideredngyRepartment nothing

turns on this point.

79. But it is right that | should say that | was conust that
certain assertions on the part of some persontiappear to be treated
by the Department as a claim. The assertion bytdNie Immigration
Tribunal that he could not go back to Sri Lanka has life would be in
danger” was not regarded by the Department ascserft to constitute a
claim under the Convention. By contrast, becauge ddded after an
assertion that he could not return to his counagabise his life would be
in danger, the words, “That is why | would likert@ke a torture claim...”,
his assertion constituted, in the mind of the Depant, an appropriate

claim.

80. It is only sensible that the Department should &keoad and
liberal view of statements of risk or danger upetum to their country of
origin, made by any person who does not have e af abode in Hong
Kong. To insist upon a particular formula beingmeessed by a person
would be contrary to the high degree of fairnesgiired byPrabakar, and
would be tantamount to sitting back and putting pleeson concerned to

strict proof of the claim.

81. Just as the Department is enjoined by Prabakasihdtack
and put a claimant to strict proof, neither shotlldy sit back and wait
silently until a potential claimant specifically mens the Convention, or

the word “torture”. | would expect that in fututiee Department will take
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an appropriately liberal view, and proactively |dok language which may
reasonably be interpreted as an assertion that vgtoinn to his home
country the person making the statement may beesulp conduct at
which the Convention is directed, whether or n&cme words “torture”,

or “Torture Convention”, are used.

82. In the case of NS, on any reasonable reading, \aith
knowledge of the political situation in Sri Lankan assertion by a
Sri Lankan that upon return to his country he Wwélin danger, must raise
the prospect of a claim under the Convention. Apé¢ enquiry seeking
the reasons why there may be danger to life wonkble an otherwise
unsophisticated person, probably unaware the existef, let alone his
rights under, the Convention, to express himsélgrgby enabling the
Department to clarify the source of danger. Ifdlamger arose from issues
other than those dealt with by the Convention, tthenassertion does not
constitute a claim under the Convention. But & ttanger arguably arose
from Convention issues, then the Department havebéigation to begin

the Convention procedure.

83. | accept that it is a legitimate concern on thet pdr the
Secretary and Department that there may well beopsrwho have come
to Hong Kong and have manipulated the process.y Hweso first by
making no claim whatsoever after entry into Honghgountil found to be
an overstayer. They confine any claim to a simplegee claim to be
assessed by the UNHCR. It appears that it is @ftdy that claim has been
rejected a Convention claim is made. But amonystd¢ who may abuse

the system there will be genuine claimants andothilg way that justice
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may be done to those genuine claimants is thatclaims must be

processed with a high standard of fairness.

84. The Department may well wish to consider the vabie
making a specific enquiry of persons coming to H&logg from countries
in respect of which Convention claims have beenemadhe past, whether
or not they wish to make a claim. A denial at tivae would be a relevant
factor to be taken into account in the considenatbd any subsequent

claim.

The right to legal representation:

85. The first issue here is not the question whethematr a

claimant is entitled to obtain legal advice in tbeurse of making a
Convention claim, but rather the extent of the Imgment of the lawyer in
the process. The second issue is the questiorhamhet not, if a lawyer
may be involved in the process, free legal advicstibe made available

by the Respondents to those who have no fundsytéopshat advice.

86. Mr Mok accepted that there was no basis upon witeh

HKSARG could say that a person making a Conventiam was not

entitled to seek private legal advice in respedhaf claim. That must be
right. The matter under challenge by the Applisaistthe Respondents
position that the claimant may not have his lawgersent while he is
completing the questionnaire or during intervielso under challenge by
the Applicants is the position adopted by the Redpats that the
HKSARG is under no obligation to provide free legalice to a person

who cannot afford to pay for the advice.
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Is there a blanket policy:

87. The first argument made by Mr Kat was that the HIR&A
had a blanket policy under which it had pre-detaedi that in no
circumstances would a claimant be entitled to hlaselawyer present
while completing the questionnaire, or at the witav. On the same basis
it was argued that there was a blanket policy tiatfree legal advice
would be provided. If there was not a blanketqwlit was argued that in
the individual case of each Applicant, it was unfaot to provide free
legal advice and to permit the involvement of thenyer, to the extent

sought by the Applicants.

88. | am left in no doubt at all that there is a blangelicy on the
part of the Respondents both as to the involvermlagal advisors and as

to funding.

89. Notwithstanding Mr Mok’s valiant efforts to say ettwise, it

Is quite plain from the evidence on the part of Respondents that the
denial of access by lawyers to the interview precisspursuant to a
blanket policy. It is equally clear that the refl$o establish funding
arrangements for Convention claimants to have adceisidependent legal

assistance is also a blanket policy.

90. Following the production of the three central pylic
documents Mr Mok argued that the was nothing is¢hdocuments which
prevented the Respondents deciding in any specdse to allow the
presence of a lawyer and to provide legal advickhauit charge to an

applicant. That is right, but it does not assistdase.
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91. Mr Mok’s position was based upon an affidavit fréssistant
Secretary of the Security Bureau, Choi Suet Yung #me second
affirmation of Principal Assistant Secretary (Seig)rof the Security
Bureau, Chow Wing Hang.

92. The affidavit of Ms Choi asserted as follows:

“As regards their complaints detailed in paragréph wish to
clarify that whilst there is not seen to be a needyeneral, for
torture claimants to gain access to legal advicthencourse of
the administrative screening process, the Goverhrhas not
excluded exceptions where the provision of lawyersthe
presence of lawyers during torture claim interviemay be
allowed. Where the circumstances of the case wstfigd,

exceptions to the general policies will be madeis hot correct
to assume that no exceptions can be allowed uhdgrdlicies.”

93. The affidavit acknowledges that the policy is a rigeal

policy”. While asserting as to exceptions, no doeat or policy guide
was produced to indicate in what circumstances, nwbe how, any
exception might be made. It seems to me that$keraon that the policy
Is a general policy is founded on the basis thateths, in the mind of the
Respondents, a presumption that there is neitheeesl nor a right to
permit a Convention claimant to have legal advicghe course of the

screening process.

94. Next, the first affidavit filed by Assistant Primpeal
Immigration Officer Li Pei Tak in the claim by N#as in the following

terms:

“9  The claimant can be accompanied by his lawyeattend
the SAS office, but the completing of questionnaine the
interview will take place in the absence of his dleg
representation. The lawyer may wait for any indians from
the claimant at the reception area.
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11 The claimant is free to contact and/or consisgt lagal
representation before, during or after completinge t
guestionnaire or interview. If the claimant wishescontact
and/or consult his legal representation during detimy the
guestionnaire or interview, he can request to subplee process
and have it resumed after his contact with hisllegaresentation.

14 The assessment of torture claims is based ds taud
evidence provided by the Applicants. The intenigto provide
administrative screening which could meet high déads of
procedural fairness, during which there is not seebe a need
for a claimant to gain access to independent lagsistance in
the course of the administrative screening process.

15 ..There is, therefore, no legal obligation fore th
Government to provide free legal assistance to tthréure
claimant in making his claim. Given the fact-baseture of the
torture claim assessment, we also do not consiaer legal
representation is warranted.”

95. Although made in relation to a specific claimanhet
paragraphs cited are expressed in general termgramot confined to the
particular claimant in whose application the afiilavas made. In the
affirmations made by Mr Li in respect of each o¢ thther claimants, Mr
Li adopts those paragraphs as part of the casesipect of those other

claimants.

96. No attempt at all is made to suggest that in anythef
individual cases the decision in relation to theolmement of legal
representation is a decision specific to that camade following a
consideration of the issues of that case. Ingteigdclear that the starting
point is that there will be no involvement of thegél advisor in the

completion of the questionnaire or at interview.

97. Next, on 8 November 2004, the Secretary in respoosa
general enquiry made by the solicitors for the Agapits, said:
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“We have considered your view that it is necessargstablish
funding arrangements for CAT claims so that theyehaccess to
independent legal assistance and medical exammatiothe
course of CAT screening process. Our conclusiothas the
Government is not obliged to do so under any itgonal or
domestic law. We do not consider it necessarystabdish a
special funding arrangement on the matter.”

98. In all respects, that is a clear statement of a&gépolicy on
the part of the Secretary. As expressed, it isl&@ywhich cannot in any
way be argued to be a policy that is applied orftgrathe individual
consideration of a particular case. As statedogsdnot admit to any

exceptions.

99. In a letter dated 6 March 2006, to the solicitoos the
Applicants, in respect of NS, in relation to anitatton to NS to attend a
meeting so that the Director's decision and thesoea for it could be

explained, the Director stated:

“In accordance with our usual practice, the meetil) take
place in the absence of a lawyer.”

100. On 25 July 2006, in relation to NS’s solicitors mdvto the
Director that NS wished to appeal against the ed¢fube Director stated,
again referring to an explanation of the decisind the reasons for it, and
offering interpretation services to lodge an appeal

“The interpretation services will be rendered ie #bsence of a
lawyer.

101. That letter went on to say in relation to the cdagsition of

the appeal:
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“There will be no oral hearing and accordingly awyers will
be necessary.”

102. In a letter dated 17 November 2006, again to NSIgitors,

the Director said:

“Before providing the requested information, yoe asked to
note that it is the HKSARG’s policy not to providegal
representation to torture claimants during CAT soneg. There
should therefore be no dispute over the non-prorisif legal
representation in this case.”

This assertion was repeated in a letter dated 24Mber 2006 in relation

to FB’s claim. That letter further asserted a®fos:

“Regarding item (c) in your letter, CAT screenirg a fact-

finding exercise during which legal representat®monsidered
not necessary. Interpretation services are pravigdere

required. The claimant is provided with a copyimterview

notes at each interview whereupon he/she is fregeék legal
advice, if he/she so wishes. The Court of Finalpéa in

considering high standards of fairness in the Rwabease made
no reference to the provision of legal represemtaturing the
CAT screening process.”

103. The assertion made by the Director, referred tparas 98-99
above, with the additional advice that an integretvould be made
available, was made to FB’s solicitors by lettemirthe Director dated 9
June 2006. In a further letter in relation to ERted 14 July 2006, the

director said:
“Whilst CAT interviews are conducted in the abserafea

lawyer, a CAT claimant will be provided with a copy the
notes of interview in English upon its conclusion.”

104. In a letter dated 2 December 2006 to NS’s solisittre

Director stated:
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“It is the HKSRG'’s policy not to provide legal resentation to
torture claimants during the screening of theiinoka However
NS is free to seek legal advice from you if he wish In any
event as CAT screening is a fact-finding exercisegal
representation during the CAT interviews is not ssdared
necessary.”

105. | have already commented that it is a matter ofceom that
the three central policy documents were not earisclosed. The
consideration of the question of the right to leg&presentation
demonstrates the reason for that concern. The dRdspts had not
disclosed to the court that the first two policycdments, (which | will call
for convenience the “Assessment Mechanism”, and “Baidelines”

documents). These contain the following paragraphs

Assessment Mechanism:

“8. The relevant facts of a claim under the Coniantwill

have to be furnished in the first place by thembat in his own
words. For this reason and to avoid any misundedshg, the
guestionnaire (Appendix B) should be completed ahd
interview (Appendix C) conducted in the absence toé
claimant’s legal representative. Nevertheless, dbmmplainant
should be given the necessary guidance as to theegures to
be followed and every reasonable opportunity t@l@sh his

claim.”
Guidelines:
“8. There should be no legal representation wikigedlaimant
is completing the questionnaire for during the nvitew.”
106. These are clear statements of a firm policy, anduggestion

Is made that there might be any exceptions to ploéity, or that there
might be any preliminary enquiry of a Conventioaigiant to determine
whether or not legal representation might be apypate in a particular

case.
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107. Not surprisingly, Mr Mok was embarrassed at theslation
contained in these documents. | accept that betlartd Ms Lam were
guite unaware that this policy documents existEdde same cannot be said
of the Department of Justice who advised the Redgunon the

documents and must have known of their existence.

Exceptions to the policy:

108. In addition to his general contention that theres wa blanket
policy, and his reliance on the affidavits set abbve, Mr Mok pointed to
what he contended were two exceptions to the poéioyuing that those
exceptions demonstrated that the policy was ndarakbt policy. The first

IS in relation to minors, the second to fugitivéeofders.

The exception for a minor:

109. In his affirmation Mr Chow outlined the circumstascof an
unaccompanied minor who had arrived in Hong Kohgntjust over 16
years of age. The minor made a Convention clain7 dlovember 2007,
after having overstayed. On 7 January 2008, twathsoafter the claim
had been lodged, the Department referred the cadeetSecurity Bureau
for a policy directive as to whether the case & thinor, given his
exceptional individual circumstances, warrantecepxonal treatment. Mr

Chow said:

“7  Since early 2008 the Security Bureau has cometng
detail internal deliberations on the case of theaanto see how
his torture claim should be handled in accordanctn the
relevant prevailing policies and procedural guigedi. After
several rounds of internal consultation and dedibens, a
decision was reached in May 2008.



:2)1:4

- 36 -

8 It was decided that, in view of the minor’'s indwal and
exceptional circumstances, the Administration ctdergd that
this particular case warrants special and excegltion
consideration. Having regard to the individual axteptional
circumstances of the minor, the Administrationgsegable to -

(@) allowing the presence of a lawyer during higui@ claim
interviews on an exceptional basis; and

(b) arranging for publicly funded legal assistaticeugh the
Duty Lawyer Service on an exceptional basis to this
particular case.

9 | wish to emphasise that the above arrangementaide
after due consideration of the individual circumstes of this
individual subject. For the avoidance of doubtyi$h to stress
that this does not imply that the Government wilb\pde or
arrange for such assistance in other cases in@easreach case
must be determined in the light of its individuaknts and
circumstances on a case-by-case basis.”

110. It was on the last part of the last sentence thatMbk
primarily relied to assert that there was no blarpaicy, but that each
case was considered on the basis of its indivichalts and circumstances,

case by case.

The Fugitive Offenders “exception”:

111. The evidence establishes that the Respondentsatidso an

exception in relation to a fugitive offender. Tarception arises in the
following way. Where a person is the subject aéquest for extradition
or rendition under the Fugitive Offenders Ordingr€ap 503, (FOO), that
person, if he has no funds, is provided with frdei@ and representation

in the extradition proceedings.

112. By s 3 FOO, the CE in Council may publish Order€ouncil

reciting or embodying the terms of any arrangemerade by the
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HKSARG with a government of a place outside Hongnéldor the

surrender of fugitive offenders. By the Fugitivéédders (Torture) Order
Sub Leg Cap 530I, an application by a governmemt glce outside Hong
Kong to the surrender of the fugitive offender isda subject to the
Convention. Consequently, as a matter of disartettlong Kong may
refuse to surrender a person where that surrendgri@ in breach of the

Convention.

113. Similar provisions have been made in relation tecHx
countries. By way of exampléhe Fugitive Offenders (Sri Lanka) Order,
Sub Leg V Cap 503provides that Hong Kong may, as a matter of

discretion refused to surrender a person if it whars that:

“(d) the surrender might place [Hong Kong] in breaaf its
obligation under international treaties; or

(e) in the circumstances of the case, the surrendeld be
incompatible with humanitarian considerations....”

114. Further, there is a general restriction on surrenfie

extradition in s 5 FOO. That section provides thhere it appears to an
appropriate authority that the offence for whichrender sought is of a
political character, (s 5(1)(a)), or that the snder is sought in fact for the
purpose of prosecuting or punishing a person ormuwtcof his race,
religion, nationality or political opinions, (s 9(t)), or that he might, if
surrendered be prejudiced at his trial or punisketiined or restricted in
his personal liberty by reason of race, religioafionality or political

opinions, (s 5(1)(d)), then surrender may be refuse

115. The Respondents have determined that in relati@gerson

who is subject to an application under the FOO, @mkequently entitled
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to free legal advice and representation. From tth@tRespondents have
decided that should that person make a Conventaomcthat person will

be entitled to that free legal advice and repredmmt in respect of the
Convention claim, and that the legal adviser wdldntitled to be present

during the completion of the questionnaire andhatinterview.

116. Mr Mok said that this exception also went to shtwattthere

was no blanket policy.

Discussion:

117. Mr Mok’s submission, based upon these two excepfion
completely ignores the plain assertions in theespondence, and in the
affidavits in relation to the minor, that the HKS&Rwvould not permit the
presence of a lawyer or arrange for publicly fundieghl assistance in
other cases in general. Itis plain from thoseestants that the policy is a
policy which generally denies lawyers the righbt present and publicly
funded legal assistance. That is a blanket polnyd pays no heed to

individual considerations

118. That it was a blanket policy, and continues to blelamket

policy, is plain from the fact that in order to gaan exception from the
policy it was necessary, in relation to the mirfor, there to be “detailed
internal deliberations” within the Security Bureaand that those
deliberations should constitute “several roundst#frnal consultation and

deliberations”.

119. It is a matter of both surprise and concern thahdauld have

taken the Department two months after the minorertad claim, before
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his position as a minor was thought worthy of “spkeconsideration”. Itis
even more surprising and concerning that it shotlldn take the

Department as long as four months, to reach a gsioti on the issue.

120. It takes little imagination to conclude, in respetsomething
so elemental as the provision of free legal adfoce minor, in relation to
something as momentous as a Convention claim, fteatlegal advice
should be provided, and that the lawyer should llmevad to be present
throughout the process in order to give advice.

121. If the policy was not a blanket policy, the deamsto provide
free legal advice, and to allow the legal adviserbe present at the
interview, is a decision that would have been madg@ediately upon it
becoming known to the examining officer that thairolnt was a minor.
In the absence of a blanket policy the examinifgc@f would not have
needed to seek advice, but would have known imneglighat this was a

proper case to permit the presence of a lawyenduhe interview.

122. The submission also disregards the fact each ofthihee
central policy documents clear statements are nadée effect that a
claimant will not be permitted legal advice duritige completion of the
guestionnaire or at the interview. It further digards the fact that in none
of the three central policy documents is any suggesmade that
consideration needs to be given by an examininigesffat the beginning
of the process, whether or not the Convention dainshould be entitled
to have a lawyer present throughout the processcaive free legal advice.

Notwithstanding the exceptions that have been madejocument was
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produced detailing the circumstances of the exomptior reminding

examining officers that those “exceptions” eversted.

123. The existence of these two exceptions does noigeavbasis
to conclude that the policy is not a blanket palidy is a blanket policy
because no special consideration is given to a €dion claimant, other
than a minor or an alleged fugitive offender, asvteether or not it is, in
appropriate circumstances necessary to provideldggd advice or permit
the presence of a legal adviser during the congpietf the questionnaire
or interview. That two plainly ad hoc exceptiores/é been granted to the

policy does not detract from the blanket naturéhat policy.

124. There is no evidence at all of a case-by-case deraion of
whether or not the circumstances of a particulanvéation claimant are
sufficiently exceptional to be provided represantat There is nothing
whatsoever in the evidence which to demonstrate pnycedural
instructions by either the Secretary or the Directo the persons
undertaking the process at any level at all by Wwithee consideration of a
claimant’s circumstances might be undertaken, sotcadead to a

considered conclusion that legal advice might ayhinot be appropriate.

125. | deal next with the Respondents’ response to tigenaent
contained in the evidence, namely that the decisrorPrabakar, in
considering the high standard of fairness, maderaference to the
provision of free legal advice in the Conventiomegning process, (see

para 101 above).
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126. It is correct that no mention of a free legal advis made in
Prabakar But one would not expect the Court of Final Aglpéo
condescend to particulars, having determined thdtigh standard of
fairness is required. It is plain thatimabakarthe CFA was dealing with
a matter of principle, and not with the detail ko€ fprocedure to be adopted.
It is entirely appropriate that the CFA should lkedwto the Respondents to
determine the process. lItis for the Respondeniske such advice as they
may consider appropriate, and establish the proeddibe followed in the

assessment mechanism.

127. The policy to deny both the right of a Conventidairmmant to

have his legal adviser present while he compldtesquestionnaire or at
the interview, may be usefully compared with théigyoof the Director

when dealing with a person who is under investiogasind may be charged
with overstaying or a related offence under thei@ndce. The invariable
practice of the Director in those circumstance®igadvise persons under
investigation, by formal notice, of their right ¢all a lawyer, to be advised
by a lawyer of their choice, and to have a lawysrspnt when being

interviewed or investigated with such offences.

128. In my view it is no answer to say that a claim untlee

Convention will not result in criminal proceeding# refusal of a claim
under the Convention will entitle the Respondeatseturn the claimant to
his country of origin where, if the refusal was wgp there may be dire

consequences for the claimant.

129. Nothing that Mr Mok was able to say could justify a

distinction being drawn between an overstayer orllagal immigrant,
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each facing a relatively short sentence in jailtba one hand, and a
Convention claimant who is at risk of being retulrne jurisdiction where
he may be subjected to torture and possible loslfeoff his claim is
denied. In the judgment of the Court of Final Aglp@ Prabakarthe risk

was described, at para 43, in these terms:

“Here, the context is the exercise of the powedéport. The
determination of the potential deportee’s tortutgne by the
Secretary in accordance with the policy is plairdge of
momentous importance to the individual concern&d.him, life

and limb in jeopardy and his fundamental humantrgit to be
subjected to torture is involved. Accordingly, Inigtandards of
fairness must be demanded in the making of such a
determination.”

130. It is difficult to see how it can possibly be s#nat if a person
facing 15 months imprisonment in Hong Kong is éaditto free legal
advice throughout the process leading to that Ipeefod of imprisonment,
a person facing a decision of momentous importaviteh may put his
life and limb in jeopardy and may take away frormhiis fundamental

human right not to be subjected to torture doedawe the same right.

131. But the arguments in favour of the Applicants doemd there.

132. | am greatly assisted in my conclusion in respéthis aspect
of the case by the decision Wabz v Minister for Immigration and
Multicultural and Indigenous Affair§2004) 204 ALR 687, a decision of
the Federal Court of Australia in which the issuaswhe right of a refugee
to representation before the Refugee Review Triburfst para 69 the

court said:

“The tribunal clearly has a discretion to allow argon to be
represented before it. The question that ariseghisther there
may be circumstances in which a decision to disallo
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representation of an applicant before the tribiamabunted to a
denial of procedural fairness. Considerationsveeié to that
guestion include:

(1) The applicant’s capacity to understand the neatd the
proceedings and the issues for determination.

(2) the applicant’s ability to understand and comioate
effectively in the language used by the tribunal.

(3) the legal and fact or complexity of the case.

(4) the importance of the decision to the applisaliberty
or welfare.”

The court went on to say at para 71:

“It is necessary to have regard to the four faclisted above in
considering whether procedural fairness requireat tlan
applicant for review be permitted to have a repregese before
the tribunal. In most cases before the tribuniag televant
factors will favour the view that representationoskl be
permitted as an aspect of procedural fairness. -Eaglish-
speaking applicants may have some capacity to stadet the
nature of the proceedings and the issues for detation. But
the use of an interpreter, even a very good on&s daot
completely overcome deficiencies in understandinghis is
particularly so in relation to oral submissions maacross a
cultural and linguistic divide. There are someuéss or legal
concepts to be addressed by the tribunal which heye no
equivalent in the language or cultural backgrouhdmapplicant.
The legal questions arising under the Refugees €dion and
the Migration Act have generated much debate iateynally
and in the courts of this country. The notion dfxell founded
fear of persecution” and the various Convention ugds
connected with that fear, raise issues of constmiciand
application to the facts which are not likely to hdequately
addressed by an applicant in person. Finally,nfost persons
applying for a protection visa, the outcome israportance and
may affect life liberty and future welfare in a sy of ways.”

133. For the Refugees Convention and the Migration Abg
Torture Convention may be substituted with validitfEqually, for the
expression “well founded fear of persecution”, éxpression “substantial

grounds for believing that he would be in dangeeing subjected to
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torture”, that expression of course coming fromidet 3(1) of the
Convention, may be substituted with equal validityFinally, for
“protection visa”, the words “Convention claim” mhg substituted. None
of those substitutions detracts from the powerfalure of the passage

cited.

134. The policy is also quite inconsistent with the veewf the
United Nations High Commission for Refugees (UNHGR)provided to
the Director’s staff in training for the assessmanConvention claims.

135. In that training, when considering the conductiraerview,

the interviewer is expressly directed to consitierdquestion of the right to
counsel. If it is the general policy of the Respemis, and | am satisfied
that it is, that a claimant is not entitled to avyar being present at
interview, then such consideration is a futile exa. In the training the
interviewer is advised to record the names of tipadties present at the
interview. On the Respondents’ policy no third tpamother than an
interpreter, will be present. An interpreter canbe classified as a “third
party”, as he is merely the voice of the subjed@the expression “third
party” is plainly directed to someone other thae thterviewer or the

subject.

136. It is clear from the authorities that the usualrseun England,
a major source of jurisprudence in relation to asyhand torture claims, is
that the applicant is entitled to be accompanied bgpresentative, legal or
otherwise, and an interpreter of his or her ownmgduthe process: sde
(Dirshe) v Secretary of State for the Home Depantriif2005] 1 WLR 268,
at para 4. | do not know whether the attentiorihef Respondents were
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drawn to eitheMabzor Dirshe, when the policy was determined. They
ought to have been specifically referred to by éhadvising the
Respondent. They are as clear a guide as couéghel for, that a high
standard of fairness will require legal represeomaton the part of a

Convention claimant.

137. It is asserted in the evidence from the Respondbkats

“....there is not seen to be a need for independsyal lassistance
in the process”.

and

“that given the fact based nature of the ....assessme also do

not consider free legal representation is warrdnted
But there is nothing in either the evidence or shmissions to justify
those general assertions. When regard is hadetsignificance of the
decision to be reached, more than a general assestirequired. It is
iIncumbent upon the Respondents to explain why tisaneither a need nor
a warrant for legal representation. The evidersceavoid of any such

explanation.

138. Having regard to all of these matters | am lefhordoubt at
all that it was and is the blanket policy of thesRendents that a claimant
under the Convention is not entitled to have a Ewyresent during either
the preparation and completion of the questionr@imuring the interview.
It is also the blanket policy of the Respondents tree legal advice will
not be provided by the Respondents to Conventiammelnts who are
unable to afford that advice. That two isolatedhad exceptions have

been made does not detract from the fact of thieyol

(o8]
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1309. By applying a blanket policy of denial of legal repentation
to Convention claimants, and only allowing ad hoaeptions, the
Respondents have applied an unlawful policy thasdwot meet the high

standards of fairness required.

140. It is plain from the evidence from the Respondéhé there
Is a concern on the part of the Respondents thavifers are permitted to
be present at the interview they will somehow cotrthhe process. In his
affirmation Mr Li asserts that legal advisers manerfere with the
building of “a climate of confidence between thailant and the officer
in the interviews”. Again a bald assertion is madmt with no
justification. If a lawyer does not adversely affethe climate of
confidence in the case of a minor or a fugitiveentfer is difficult to see

how a lawyer could have any adverse effect in dhgracase.

141. If there was genuinely such a risk | would haveested it to

be revealed in the English cases such as Dirsheat tHgre is no such
suggestion. As appears from Dirshe, the greate$tgsard to a
Convention claimant is to tape-record the interviekine tape recording of
an interview is not only a safeguard to the claitnbnt it also safeguards
the position of the interviewer. For if the intew is recorded there can
be no suggestion made that the interviewer hasl act&irly towards the
claimant. Equally, if a lawyer did attempt to agt the process, or
interfered inappropriately in the questioning pchoe, his acts would be
recorded and would provide the Department withraglete answer to any
later denial that an improper interference by thgal adviser had taken

place.
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142. Like the Respondents, the Border & Immigration Ageof
the Home Office in the United Kingdom (BIA), takéee view that legal
representation at an interview is not necessaryt tBey do not deny a
claimant the right to that representation throughthe whole of the
process. The BIA’s “Interviewing Protocol Govergithe Conduct of
Substantive Interviews and the Role of Interviewin@ffices,

Representatives and their Interpreters”, providge®lows:

“BIA believes that legal representation at an wiw is not
necessary to enable an applicant to set out Hieiogrounds for
the application. An interview will not normally p®stponed to
allow a representative to attend. Where a reptatea is
present in the interview, his or her role is touwasthat the
applicant understands the interview process and thas
opportunity to provide all relevant information.”

143. The Protocol sets out that the BIA expect thatespntatives
will not answer questions on behalf of the applicand that they should
normally wait until the end of the interview to comant; unless it is to
draw attention to problems with the standard cénmtetation or to request
clarification of a question or comment by the imtewing officer. The

Protocol goes on to provide:

“If an interviewing officer considers that a repeatative is
seriously disrupting the course of the interviehng interviewing
officer would advise that if this continues the nesgentative may
be excluded from the interview. Any decision toclede a
representative will be referred to a senior offider prior
approval. The next steps after exclusion will béha discretion
of the interviewing officer and senior officer, Witlue regard to
fairness.”

144. The establishment of protocols such as these, gimpt
undertaken by the Respondents, would go a very \aag to resolve the
concerns expressed in the Respondents’ evidenoe Réspondents would

have been well advised, following the decision Hmbakar, to have



:2)1:4

-48 -

simply adopted the BIA rules and protocols. Haeytldone so there is
every reason to believe that there would have be®meed for this

litigation.

145. Mr Mok placed heavy reliance on the following pags&om
the Canadian decision iNew Brunswick (Minister of Health) v G (J)
[1999] 3 SCR (3d) 46 at 87:

“I would like to make it clear that the right tofar hearing will
not always require an individual to be represertigdcounsel
when a decision is made affecting that individuaight to life,
liberty, or security of the person. In particularparent need not
always be represented by counsel in order to enaufair
custody hearing. The seriousness and complexit@ehearing
and the capacities of the parent will vary fromecas case.
Whether it is necessary for the parent to be remptesl by
counsel is directly proportional to the seriousreass$ complexity
of the proceedings, and inversely proportionahd¢apacities of
the parent.”

146. That is undoubtedly right. But it seems to me ¢benplete
answer to the proposition lies in the recognitiontbe Court of Final
Appeal inPrabakar, that a determination in relation to the Convamtizas
of momentous importance to the individual conceyreedl that life limb
and his fundamental right not to be subjected ttute was involved. |
have no doubt at all that the seriousness and @xiyplof the issues to be
considered are such that a Convention claimant toteglhave access to

legal advice throughout the process.

The use of material:

147. The fact that the Department may use material pbthin

either the questionnaire or interview in other imgration matters, that
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material having been obtained without the claintaihg entitled to have

his lawyer present, is a further matter of concern.

148. The formal Notice given by the Department to a Gmivon
claimant expressly reserves to the Director thelitabto use any
information supplied in the questionnaire and wiEws in any

immigration prosecution. Clause 2 of the Noticanithe following terms:

“The information provided in the questionnaire anterview
will only be used for the purposes of assessindgaancunder
Article 3 of the Convention. It will not be usedrfany other
purpose save that, if any part of it be relevant to further
immigration decisions concerning the claimant ory gmerson
related to him, it may be taken into accoun{rhy emphasis)

149. The reservation highlighted puts the Conventionn@at in

an invidious position. The reservation is in quiisingenuous terms. A
person being interviewed under caution in respdctro immigration

offence will have been told of the nature of tharge he faces. The
Notice on the other hand uses the expression “imatian decisions”, a
neutral and vague expression that does not corovelget subject that he
may face prosecution resulting in imprisonment assalt of what he tells

the Department. He is effectively denied his fundatal right to silence.

150. Experience shows that invariably Convention claiteare at

least overstayers, if not illegal immigrants. Yesupport their claim they
are required to make a statement that may be ugethsh them in a
subsequent prosecution, and that statement is madileumstances where
they are neither offered legal assistance they advget were they directly
facing that prosecution, nor are they appropriataytioned. It is quite

illogical and inconsistent that a person shouldbigjected to questioning
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in a Convention claim, plainly a voluntary processyhich they are not
cautioned, may incriminate themselves, all duringeaod when they are
denied legal representation, but a mere overstsygranted that legal

representation.

151. In the course of the proceedings the Respondeidsisdhe

Court that incriminating answers given in a questaire will not be used
in an immigration prosecution. That is hardly Satttory. The only
satisfactory response to the Applicants’ argumehtch is overwhelming,
Is that there should be a categorical statemetitarNotice that nothing at
all said by a Convention claimant in either thesjiomnaire or at interview
will be used against the claimant in any subseqpenteedings of any

nature save an attempt to pervert the course t€gus

152. An analysis of the questionnaire shows that itas at all a

simple document. It is highly likely that a Contien claimant may have
little knowledge of the technicalities of the Contien, and without proper
legal advice might easily omit relevant particular§o an extent, the
answers given to a questionnaire parallel the arssgigen by a witness to
a solicitor taking a brief of evidence. In the &adg a Convention claim,
the claimant is simply given the questionnaire, #mssistance of an
interpreter, and privacy to complete the documeite is denied the
assistance of a legal adviser in completion ofdbeument. Although he
may seek legal advice during the course of comqmetihe questionnaire,

he cannot do so with the questionnaire in his Esse.

153. The very real difficulties in preparing a statemehevidence,

for that is what the questionnaire amounts to, wereognised InR
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(Wagstaff) v Health Secretaf2001] 1 WLR 292 at 322 in the following

terms:

“But the taking of a statement from a lay withesalthg with

facts possibly some time ago and covering a sutistgeriod of

time is a skilled art; so is the eliciting the eafite on the basis

of such a statement, and in each case it is a &svgd.”
But the policy adopted by the Respondents, saithésn to meet the high
standards of fairness required, denies a Convent@mant access to that
skill. The only justification for this position f&fred by the Respondents is
that the investigation of a Convention claim isatffinding process. That
Is precisely what is constituted in the taking atesment by a lawyer from

a lay witness.

154. | note that in the decision iRowse v Secretary for the Civil
Service et alunreported, HCAL 41/2007 Hartmann J. held thatvais

procedurally unfair to deny legal representatiomaitribunal in which a

civil servant faced the prospect of dismissal mtwinstances of notoriety
and a factually complex scenario: see para 148t akithat is unfair, so
too it must be unfair to deny legal representatma Convention claimant
in what is effectively a tribunal, (the original @eion-maker or the
Secretary), in circumstances where a momentousidacis being made
concerning the claimant which may affect his lifejb and fundamental

right not to be subjected to torture.

Is there an obligation to provide free legal advice

155. Having determined that the necessary high standafds
fairness require the Respondents to permit lawgebe present during the

completion of the questionnaire and at the intevyig is necessary to
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consider whether there is any obligation on thepBedents to provide
that legal advice without charge to a Conventi@inednt who is otherwise

unable to pay for legal advice.

156. In my view the answer is quite straightforward. mAlst
inevitably a Convention claimant is a person withaay means to pay for
his own legal representation. While it may be thaerson with adequate
funds to pay for his own lawyer may arrive in Hokdgng and seek the
protection of the Convention, the Respondents didsaggest otherwise
than that the vast majority of Convention claimani require free legal

assistance.

157. The reality of the situation is therefore thathétRespondents
do not provide free legal assistance they are tffdg denying a
Convention claimant the right to that legal assista As Mr Kat simply
put it: in the absence of the means, the righheapable of exercise. The

following statement from Dirshe at para 16, makesgosition clear:

“At the time of that decision, as we have alreadgidated,
applicants were entitled to have a representatiek even an
interpreter present during the course of the imgrv There was
public funding available for their attendance. fdtlows that

every applicant had the opportunity, even if somsy mot have
availed themselves of it, of that benefit. Thesprdg position is
entirely different. The vast majority of applicanwill be

dependent upon public funding if they desire repméstion.

With the removal of any right to remuneration, epresentative
will be willing to accompany an applicant to aneirtiew. It

follows that the entitlement to have a represeveatr interpreter
present is of no practical value in such cases.”

Although the decision iirshe was not directed at the issue of funding,

the foregoing statement carries no less weight.
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158. The argument that the denial of free legal repradem to
those unable to afford representation is a derhiaffective participation is
one that has found favour in other jurisdictiondn Canada in New

Brunswick, the court said, first at p 56-7:

“When government action triggers a hearing in whiahinterest
is protected by s 7 of the Canadian Charter of Rigind

Freedoms are engaged, it is under an obligatialo twhatever is
required to ensure that the hearing be fair. I'meso
circumstances, depending on the seriousness ointbeest at

stake, the complexity of the proceedings, and tggacities of

the parent, the government may be required to geowan

indigent parent with state-funded counsel.”

And at p 82:

“For the hearing to be fair, the parent must havepportunity
to present his or her case effectively.”

And at p 85:

“Without the benefit of counsel, the appellant wbulot have
been able to participate effectively at the hearicrgating an
unacceptable risk of error...”

1509. In Airey v lIreland (1979) EHRR 305, an effective

participation test was applied in matrimonial praiags.

160. The Respondents raise no objection to providing fegal

assistance to an overstayer or an illegal immigfasing prosecution
which may result in a relatively short period ofpinsonment. The
Respondents raise no objection to providing fregalleassistance to a
minor making a Convention claim or an alleged fwgitoffender who

makes a Convention claim as part of his resistdancextradition. There
can be no logical reason why free legal assistahoeld not be provided

to indigent Convention claimants in general, if @henial of free legal
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assistance would effectively deny those claimais tight to legal

representation.

161. | am accordingly satisfied that, where a Conventiamant

Is otherwise unable to pay for his legal assistabgedenying free legal
assistance, whether it be through the Duty LawydreBe, or the Legal
Aid Department, the Respondents had effectivelyiedbthe claimant the
right to that legal assistance, and have set iceptan unfair policy which

fails to achieve the required high standard ohfzss.

162. Consequently, the Applicants succeed in their appbn for

judicial review on the grounds that the Respondéiatge established an
unlawful blanket policy in which they declined termit lawyers to be
present during the completion of a questionnairethe conduct of
interviews which were part of the screening processl in which they
declined to provide free legal representation fon¥&ntion claimants who

are unable to fund their own legal representation.

The decision maker a different person from thervntever:

163. There is no dispute that the examining officerasthe person
who is the decision-maker in respect of a Conventiaim, although that
person is the primary assessing officer. The emanmiofficer receives the
guestionnaire and conducts the interview. He timakes an assessment
report on the claim and, by a minute recorded am fike, makes a
recommendation on the claim. The file, includirge tquestionnaire,
details of the interview, the examining officer'sssassment and

recommendation are then passed up a chain of mrearerofficers. Each
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of those senior officers considers the matter amtbbeses either agreement

or disagreement, until the matter finally reaclmesdecision-maker.

164. On the evidence it appears that there are two n#diate
assessments before a final decision is made. dnvw cases where a
decision has been made, those of FB and NS, thsia®eenaker held the
quite senior rank of ADI.

165. The Applicants complain that this is an unfair syst They

say that the credibility of the claimant is of calesable importance and
vital to the outcome of the claim. | accept thlag tassessment of a
Convention claim has, if not at its centre, at fezslarge importance, a

determination as to the credibility of the claim.

166. Mr Mok chose to answer this criticism of the systém
arguing that the outcome of NS’s claim did not tam credibility. He
says that the negative assessment of NS was bpeadbjective evidence
collected by the Department and the comparison hef ihformation
presented by NS. He says that NS was made fuliyewf all matters of
concern and had every opportunity to deal with them

167. Mr Mok drew my attention to the following passagenh the
decision of Brooke J (as he then was)Rnv Home Secretary Ex p
Akdogan1995] IMM AR 176 at p 182:

“The Secretary of State as an intensely difficastktin analysing
the validity of these claims for asylum. It isensely difficult
because the people who take the decisions, ...., narethe
people who conduct the interviews who can formeawas to the
credibility and state of mind of the person in frarfi them, the
way he or she talks and so on. The Secretary atke Stas a
serious problem when assessing credibility in itheumstances,

(o8]
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quite apart from the problem that there is a laggudivide and
also a cultural divide.”

168. The citation does not help Mr Mok. It was religgba by Mr
Kat. Its terms are clear. Where credibility isiasue, fairness demands
that the person who examines the questionnaireanducts the interview,
this latter exercise being designed plainly to tédst answers in the

guestionnaire, is the same person as the persomakes the decision.

169. Mr Mok’s contention was that NS’s claim did not riuon
credibility. Yet a significant factor in the rejean of the claim was a
purely subjective disbelief of his account of hscape from police, a
rejection made without reference to country cond#i material. That was
plainly an exercise of the assessment of credibilit accept Mr Kat's
submission that the reasons for the decision givethe Assessment
Report on NS are largely without direct supportrfrobjective evidence
contradicting the substance of NS’s account. My, iKamy view, put it
correctly when he said that the view taken on thedibility of NS

“permeates the reasoning for the decision”.

170. When regard is had to the whole nature of a Comwetaim,
it constituting an examination of the claimant’ssesions measured
against country conditions and all other relevaatdrs, it is difficult to

see how the credibility of the claimant cannot éetral to the decision.

171. In Akdoganthe Secretary found against a claimant for asylum,
who had been interviewed by some other person, usecgarticular
information had not been supplied in two earligemiews, and for that

reason the claimant ’s credibility was affected.hiM it is right that a
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failure to supply information at the earliest ofdpaity is a factor which
may be taken into account on credit, it is a difii@and delicate matter to
deal with, and plainly one which is much betterldedth by the person
who undertakes the interview, and is able to dethl such factors directly

when they are arise.

172. In Akdogan the court drew attention to the fact that the

decision maker, removed from the interview prodess done nothing to
enquire into an explanation given by the applicdrtis reason why he did
not do justice to himself at the earlier interview# perfectly credible
explanation for the omission had been offered. ddw@sion demonstrates
starkly the very great importance of the first dem-maker being the
person who conducts the interview, when issuesedfilility are relevant.
| cannot see that there is any likelihood at altespect of a Convention
claim that there will be a case where the credybdf the claimant will not

be relevant.

173. In R v (Q) v Home Secretaf2004] QB 36 CA at 78, in the
judgement of the Master of the Rolls, Lord PhillgdgsNVorth Matravers, to

which all membersof the court contributed, the court had this tg sa

“This had highlighted what, in our opinion, are tvorther
serious defects in the system adopted by the $egret State, at
any rate until now. The first is that the decismaker is not in
the ordinary course of events the same personeastidrviewer.
This means that a view has to be formed as to ribeillity of
the claimant’s account by a person who has not teealaimant
but only read the answers noted on screening forreomeone
else. We understand from the Attorney General tthett aspect
of the system is to be changed and that the irewes and the
decision-maker will be the same person. In ouwwuieat will be
a most welcome change for the future.”

! The other members were Clarke & Sedly LJJ.

T
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174. The answer to the issue is, in my view quite cleBy. setting
in place a system where the decision on the claimat made by the
examining officer but by some other more senior Igmation Officers,
two or three steps removed from the examining effithe Respondents
have established an inherently unfair system ofimpavith Convention

claims.

175. The assertion by the Applicants that because tleeviewing
officer and the decision-maker are different pesstire process does not

meet the high standards of fairness requireBraypakarsucceeds.

Insufficient training:

176. It must go without saying that the examining officnd those

involved at any decision-making level, (includingpaals by way of

petition), must have a proper understanding of@bavention. This must
include an understanding of the way in which thenw@mtion has been
interpreted by the decisions in courts in otheevaht jurisdictions such as
the United Kingdom, and the European Court.

177. That this is so is abundantly clear from the tragnmaterials
used in a workshop on interview technique in cotioecwith the

Convention, organised by the UNHCR Hong Kong in é&reber 2004.
Not only must those making decisions be properlgravof the appropriate
international human rights and refugee law, buy thrist also properly
understand the technique of assessing credibarig, how to apply both a

standard of proof and a burden of proof to thesiesimaking task.
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178. It is obvious, and beyond argument, that if thentnag given

to decision-makers in a system of assessment suttatirequired under
the Convention is inadequate, then the systemlestall will not meet the
high standards of fairness requiredPnabakar. | did not understand Mr
Mok to dispute that proposition. To say otherwigeuld mean, for

example, that a magistrate could hear a case akd emeecommendation
on the result to a quite unqualified person, whentimade the decision,
without having seen or heard the parties. Thatlavdne@ demonstrably

unfair.

179. Mr Mok sought to resist this ground of challengearguing
that the evidence did not sufficiently establishattithere had been
unfairness in respect of any of the specific cagdbe Applicants. In the

context of this case that is a flawed approach.

180. The case advanced makes it quite clear that thmapyi
contention is that the system itself is inherenthfair, and secondly, that
each of the individual applicants has been deal wnfairly. Thus, if it
can be shown that there is a systemic lack of propaing on the part of
decision-makers, then the Applicants M, RP, PVK &l whose claims
had not yet been determined will be entitled teefellf the systemic lack
of proper training has affected the claims of FBN&, whose claims have
been determined, they too will be entitled to feli&€qually they will be
entitled to relief if the decision-makers in thelases have not been

properly trained.
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The examining officers:

181. When the proceedings were commenced, the Applicaots
surprisingly, had no knowledge of the extent ofmiray given to officers
of the Department in Convention matters. But Iqunte satisfied that this

matter was properly raised.

182. The evidence from the Respondents in reply to thplidants
contention was sparse. It amounted to three papagrcovering one and
one half pages in the affirmation of Mr Li. It row plain that those
advising the Respondents, and instructing Mr Mad,nibt fully appreciate
the depth and strength of the argument that waka@lain relation to the

extent of training.

183. Thus, as the matter stood at the end of the argumen
21 May 2008, the evidence from the Respondentsafelery long way
short of satisfyingly me that it had been estaklisthat the training made

available to the decision-makers was sufficient.

184. Subsequent to that stage of the hearing the Resptsdvith

leave, filed two further affidavits, in which, ovesome 20 pages the
training procedure is set out. Supplementing thescription of that
procedure, were 11 exhibits, comprising in excefs4@) pages of
documentation and constituting the materials thatused in the training
process, and which are available to the decisiokensain the course of

carrying out their task.

185. At the centre of the material are the three potioguments

referred to in para 7 above. The first two, theessment Mechanism and
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the Guidelines, were prepared by the Respondeantsndy taken advice
from the Department Justice, prior to the origirsalue in October 2004,
and, after further advice amendment and reisstelmuary 2006. These
and other documents comprise part of a “familidiesapackage” that is
made available to officers of the Department upmnifng the SAS. The
documentation also demonstrates that examiningesffi have received

training on torture matters and Convention claimsugh the UNHCR.

186. Mr Kat subjected the new documents to strong ¢sitic He
particularly highlighted a number of aspects whiehsaid were deficient.

But he did not point to positive errors in the nniztie

187. Having regard to the extent of that evidence, newailable,

and the further evidence as to the steps thatakenttowards training
examining officers, | am unable to say that thening that is made
available to them in the Convention process is $hahit can be said to be
so deficient as to render the process unfair. Weeeexamining officers
the decision-makers there would be no difficultyd aany decisions made

by them could not be impugned on this basis.

188. But there is no evidence whatsoever to indicate the

decision-makers, (as against the examining off)c@nsthe cases of FB or
NS have received any training guidance or instomcivhatsoever as to
Convention matters prior to making the decisioreath case. It is right
that they have received advice and assistance fuomor officers who

have had that training, but that is no answeraviehno doubt at all that the
ADI considers himself perfectly free to make whatedecision on the

claim he thinks appropriate in the circumstanckghe proposition were
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put to him that his task is to rubber-stamp th@memendation of a junior

officer he would certainly reject that.

1809. If the examining officer is not the decision-mak#ren the
decision-maker himself must be demonstrated to meweived sufficient
training in order to be able to make an informediglen. There is no

evidence that the decision-makers have receivemppate training.

190. Consequently, | hold that so long as the examiwifiiger is
not the decision-maker and there is no trainingespect of the decision-
maker, the system put in place by the Responderas dot meet the high

standards of fairness required.

191. The matter does not end there, for the same ptexapply to
the decision of a petition to be made by the Sagyet Again there is no
evidence whatsoever of any specific Convention ssssent and
determination training, whether training by UNHCR by otherwise
experienced or qualified persons of the Secretaryfohis executive
officers who deal with and make recommendationpefitions. The best

that can be said is in the affidavit of Mr Chow wdbe says:

“5. (Security Branch) officers involved in the hdind of
petitions concerning torture claims are given undions on the
handling procedures and guides. On assuming taspective
posts, they are provided with briefing in respdcthe definition
of torture under the CAT, as well of the relevaagislative
provisions, internal guidelines, court judgmentsl aeference
materials relevant to the CAT. They are also fldiyefed on
procedures relating to the handling of petitions.”

192. Being “provided with a Dbriefing....of the relevant

definition...as well as...(relevant documentation)”,edonot constitute
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training of the nature that would be required toetmeigh standards of
fairness. The assertion is tantamount to an agsdHat a person with no
legal training at all, could sit in an appellatespjion from a decision by a
magistrate, simply having been given relevant demtsin order that he
may understand what the matter is about. Whenrdegahad to the
momentous nature of the decisions at issue suchrogegure is

demonstrably unfair.

193. | have said that Mr Kat subjected the new evidehze
considerable criticism. There are certainly areas which the

documentation and training may be improved. THei@acies addressed
in his submissions by Mr Kat constitute a validicism, although they do
not justify a finding that the training of examigimfficers is inadequate.
The Respondents would do well to address themséivdse deficiencies

and omissions noted by Mr Kat.

194. A particular matter that ought to be better addrdsis the
exercise of decision making. It needs to be rensetbthat in the context
of a Convention claim, this is a process that is & that of a magistrate
or Judge in a trial. It is a difficult task andeowhich requires experience.
It appears to me in particular that in assessiedibility it may be that far
too much weight is placed by both examining offscand decision-makers
on inconsistencies between, for example, answeasguestionnaire and a
subsequent interview. There may be many explamatifor an
inconsistency and it simply does not follow thathiére is an inconsistency

there should be a finding of lack of credit agathst claimant.
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The bias, or conflict of interest argument:

195. The case for the Applicants under this heading effactively
be put in this way. The interviewing officers amekcision makers dealing
with Convention claims are officers of the Depanttmevhich Department
administers other policies, including the genenamigration policies of
the HKSARG. This necessarily includes prosecutadinpersons for
immigration offences, including both overstayingdatiegal emigration.
A great number of Convention claimants are withims tcategory.
Consequently, it is argued that the mind-set of itlterviewing officers
and decision-makers is such that they have an enhdrias against a
Convention claimant, or such a conflict of interéhsit they are incapable

of reaching a fair decision.

196. Mr Kat reminds me in this respect that the Respotsdeave a
firm policy of not granting asylum to refugees. #tew my attention to a
Legislative Council paper dated 18 July 2006 combg the following

Statement:

“Claims for Refugee Status

2. The 1951 United Nations Convention relatinghte $tatus
of Refugees (“the 1951 UN Convention”) does notlapp
Hong Kong. Hong Kong is small in size and has asde
population. Our unique situation is set against backdrop of
our relative economic prosperity in the region and liberal
visa regime, makes us vulnerable to possible ahifiske 1951
UN Convention were to be extended to Hong Kong. tiles
have a firm policy of not granting asylum and dd have any
obligation to admit individuals seeking refugeetissaunder the
1951 UN Convention.”

197. In addition to this policy Mr Kat reminded me thadficers of
Department are responsible for undertaking progatsitfor immigration

offences and controlling entry into the Territolfe argued that a positive
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determination under the Convention in favour of erspn who was
otherwise an overstayer or an illegal immigranteptally conflicted with
the duty of the officers of the Department to pooge that same person for

those immigration offences.

198. He points to the response of the Department irathienation

of Mr Li, who says that the SAS has been set upawodle Convention
claims “independently” but goes on to concede @mtvention claims are
considered and the decisions made by officers altogeHead of that
section and are therefore not so separated. Mpiatts out that the
decision-makers include Mr Li himself right up teet Assistant Director
(Enforcement) who took the decision in NS. He agythat all of those
persons are responsible both for the enforcemepblaies in relation to
Convention claims and for the enforcement of imiatign law and policy

generally.

199. It is undoubtedly right that a lack of independemdech will
infect the independence of judgement in relatiothefinding of primary
facts will provide a basis for judicial review oflacision: see e.gorter v
Magill [2002] AC 357.

200. It is right that there are some aspects of the wonaf

Convention claims by the Department which give eatfsr concern.
| have already referred to the apparent inabilityh@ Department to act
proactively in assessing statements made by awidhal to determine
whether or not they might constitute a Conventitaint. | have referred

also to be quite unacceptable length of time thetak the Department to
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determine that a minor ought to be entitled to flegal advice in the

presence of a lawyer throughout the process.

201. It is further a matter of concern that it appeduat tat a very
early stage in each assessment of a Conventian tha& examining officer
records the fact that the claimant is an overstayean illegal immigrant,
both prejudicial factors, which are in reality quitrelevant both to the
assessment of the claim and the assessment ofrébitity of the

claimant.

202. But all that said, having regard to the whole & #@vidence, |
am not satisfied that the Applicants’ evidence ld&hes systemic bias to
the extent that | can say, on the balance of pibbed, that there is a real
risk of unlawful bias on the part of either the ewaing officers or the

decision-makers, or an unlawful conflict of intdres

203. There are undoubtedly areas in which the examioifigers

and decision-makers will need to take great carseparating the roles of
the Department. Almost inevitably it seems a Cotio& claimant will be

an overstayer or illegal immigrant. That situatianses, it appears,
because of a the circumstances they have left dg¢hem in the country
from which they flee. While it is right that thadt that a person has
committed a criminal offence is a matter which ntegyweighed against
his credit, in the circumstances of a Conventiaincll am satisfied that
the fact that a claimant is an overstayer or aegdl immigrant goes

nowhere against his credit.



:2)1:4

-67 -

204. | would expect that examining officers and decismakers
will have this aspect of this judgment brought leit attention and that

appropriate instructions will be issued.

205. But circumstances are not such that | am persutidgdhere
exists in the Department a systemic unlawful biaganflict of interest.

On this ground, the application for judicial reviéas.

No oral hearing at petition, (appeal) stage:

206. If a Convention claim is declined the claimant cc@ded a
right of appeal against the decision of the Dirgctm the merits of his
case, by way of petition to the CE under Articl€183 of the Basic Law.
No issue arises from the fact that the CE has d&degthe power to
determine such a petition to the Secretary. THegd#on is perfectly
lawful. Although no inference can be drawn frone tfact, there is no
evidence of any such petition having succeedede pititions lodged by

FB and NS were refused.

207. The challenge to this stage of the process is tdpfost as a
matter of principle it is argued that it is wrong deny the petitioner an
oral hearing. Ancillary to that, again as a matteprinciple, it is argued
that it is wrong to deny a petitioner a right tgdérepresentation in such
an oral hearing. Second, presumably on the bhaisthat argument on
principle fails, it is argued that it was procedlyrandividually unfair to
both FB and NS that they were denied oral hearings.

208. To say that there was no right to oral hearinghadontext of

a petition to the CE Mr Mok relied upon the deansad Hartmann J. (as he
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then was), iCh'’ng Poh v The CHunreported, 3 December 2003, HCAL
182/2002), at paras 98-111. But it is quite cfeam that decision that the
assertion in that case that there was no righhtoral hearing on a petition
IS an assertion that is confined to the contexd pétition to the exercise of
the prerogative of mercy. | find the most usefatament of Hartmann J.

to be in para 109:

“However, in administrative enquiries, where techahirules of
procedure and evidence play no part, and adhertenestablish
practice, while it ensures consistency of approacannot
exclude the need, when the occasion arises, to thif¢ practice
to accommodate the dictates of fairness. Somaebfliyx must
be inherent in the process.”

209. Mr Mok relies also on the decision of Hartmann .G v
Director of Immigration (unreported HCAL 132/2006), at para 186, to say
that it is for the HKSARG to decide what procedsh®uld be adopted.
He says further, relying dArabakarat para 45, “that the court should not
usurp that official’'s responsibility”. That is oburse right. But it does not
follow that if the court should find that the procee adopted is unfair, a
declaration that the procedure is unlawful, conttg a usurping of the

officials responsibility.

210. In determining whether or not an oral hearing stiobé
permitted in respect of a petition to the CE guaamay be obtained from
the decision of the Court of Final Appeal BEHK v New World
Development Co Ltd & Or@006) 9 HKCFAR 234. There the court was
considering the issue of entitlement to legal repnéation in what
effectively constituted a disciplinary hearing. elleading judgement was
delivered by Ribeiro PJ. The primary finding oétbourt was that since,

in relation to the operation of the principle ofrfess, everything must
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depend on the circumstances of the particular @Gaasassessment of what
procedures were dictated by fairness could onlynizele were those

circumstances were known.

211. The relevant considerations in determining thetrighlegal
representation laid down iWwWabz (see para 132 above), are equally
applicable to the question as to whether or notetlshould be an oral
hearing. Of those the most significant is the ingnace of the decision to
the petitioner’s liberty or welfare. It may sourepetitive but | say again,
the decision of a Convention claim is a momentoesision to an
applicant. It affects his liberty and welfare dmd right not to be subject
to torture. Adopting and amending what was saiWVabzat para 71, to
the context of an oral hearing, in most cases pgttion, the relevant
factors will favour the view that an oral hearirigpald be permitted as an

aspect of procedural fairness.

212. In respect of FB, Mr Mok made much of the fact that
additional material or submissions were presentetthé Secretary for the
consideration of the petition. In my view thatnis basis to deny an oral
hearing. The petitioner is perfectly entitled &y sfor example, in support
of his petition, that inappropriate weight has baeoorded to some aspect
of the evidence by the decision-maker, or that deeision-maker has
rejected the petitioner's credit for in appropriaasons. These are
grounds which do not require additional materidbéopresented. They are

matters which may well be argued in an oral hearing

213. For the foregoing reasons | conclude that by estaby a
system in which a petitioner is denied both an bearing in respect of his



:2)1:4

-70 -

petition and the right to legal representationhia vral hearing, the system

does not reach a high standard of fairness.

214. The late evidence from the Respondents demonstrates
further area which renders the petition procedystesnically unfair. It
was revealed that in the course of consideringtiigpethe Secretary takes
legal advice from the Department of Justice onrtisters raised by the
petition and the information put before him. Bhere is nothing in the
procedure which requires the Secretary to disdloaelegal advice to the

petitioner.

215. It is axiomatic that a judge, for in the circumstas that is
what the Secretary is, may not receive an ex patemunication from
one side without disclosing it to the other. A @ention claimant is
entitled to see any legal advice that the Secreteay receive in respect of
his claim or petition, and the failure to provider fthis renders the

procedure unfair, and fails to meet the high stesglaf fairness required.

216. It does not follow from the conclusion reached arggraph

213 that every petition will require both an orabhing or the petitioner to
be represented at that hearing. It will be necgska the Secretary in
each case to have regard to the appropriate r¢leoasiderations and to

make an appropriate determination.

217. For the reasons | have given in paragraph 212 abibne
decision to deny FB an oral hearing was proceduralfair to him, and
the decision on the petition must be set aside.vingaregard to the

significant importance in the case of NS of theedeination of credibility,
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he ought to have been accorded an oral hearingdar that the examiners
subjective disbelief could be the subject of a promerits review. For
that reason the failure to give NS an oral heawag procedurally unfair,

and the decision on the petition must be set aside.

The failure of the Secretary to give reasons ferréfusal of a petition:

218. In the case of both FB and NS, the decision ofSberetary

gave no reasons for the rejection of the petitiohsthe case of FB, the
decision was communicated in a letter to FB’s dolis dated

15 September 2007, and is in the following terms:

“I refer to the petition of FB against the decisiointhe Director
of Immigration to refuse his claim under the Corti@magainst
Torture and Other Cruel Inhuman or Degrading Treatnor
Punishment (CAT). The petitioner is treated attipn to the
Chief Executive under Article 48(13) of the Basiaw. | am
delegated with the power to determine his petition.

Having considered all information provided, | amt satisfied
that FB have a claim under CAT. His position isretoy
rejected.”
In the case of NS the decision was communicated iletter dated
16 November 2006. The first paragraph is identicdahe letter addressed

to FB’s solicitors. The second paragraph reads:

“I have reviewed your case. Having considered thk
circumstances, | cannot find any justifiable grosind reverse
the Director of Immigration’s decision.”

219. The case of the Respondents begins with the amsdtiat
there is no general duty to give reasons for adstmative decision, but
such a duty may in appropriate circumstances lrepty: seeR v Home
Secretary Ex p Doody1994] 1 AC 531 per Lord Mustill at 564. That is a
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correct statement of law, and it is worth rememizgethat in that case the

Secretary of State was required to give reasonthé&relevant decision.

220. Mr Mok’s argument amounted to an assertion thatrevian
unsuccessful claimant petitions the CE and does imimbduce new
materials or make fresh submissions there was tigablon upon the

Secretary to give any particular reasons.

221. Fairness at common law requires the decision-makegive
reasons beyond simply the fact that the appeabkas considered. Mr
Kat properly referred me to the decision of the €af Final Appeal in
Oriental Daily Publisher Ltd v Commissioner for @&elion and
Entertainment Licensing Authoritfd997-98) 1 HKCFAR 279 at 289D,
with the following passage appears:

“It is possible that the duty (to give reasons) niyput on a
wider ground than implication as a matter of statut
construction. It may be said to arise under comia@nin the
following way. Considering the character of thiunal, that
kind of decision it has to make and the statutoaymework in
which it operates, the requirements of fairnessatets that the
Tribunal should give reasons; there being no coptirstention
in statute.”

When there is a duty to give reasons, the CFA a&qul290J:

‘... It must be discharged by giving adequate reasolVhat
would amount to adequate reasons for a decisiondaaepend
on context in which the decision maker is operatargl the
circumstances of the case in question.”

222. | reject Mr Mok’s submission. The requirement feasons in
an appeal such as this is fundamental. That $hab iwas recognised by

the Court of Final Appeal iRrabakarat para 51 in the following terms:
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“Where the claim is rejected, reasons should bergiby the
Secretary. The reasons need not be elaborate hst be
sufficient to enable the potential deportee to wars the
possibilities of administrative review and judicialview.”

223. It is right that in this paragraph the Court isereihg to the
initial decision to refuse. The reference to tleerStary is a reference to
the fact that the ultimate responsibility for thectsion relies upon the
Secretary, although his initial decision-making powhas been
appropriately delegated to the Director. But thatesnent is equally
applicable to a decision on a petition by the Sacye

224. The argument that there should be reasons, and the
requirement for reasons is no less valid in retatma petition to the CE.
If, as in both cases, no reasons whatsoever aes givis impossible for a
potential deportee to consider the possibilityusfigial review. Indeed the
absence of reasons positively invites judicial eexi As the decisions
stand, the court is left not knowing whether ther8eaary has properly
applied his own mind to all relevant matters. Aebassertion that “the
case has been reviewed” or that “all informatioa haen considered” falls

far short of satisfying the requirements of natjuatice.

225. If the appeals have been rejected merely becausaeemo
material or submissions had been supplied or malgrgument will be
open to a potential deportee that the Secretaryfdilesl to consider the
substance of the claim in rejecting the appeals o answer now for the
Secretary to say that no reasons were requiredubecs new material or

submissions were supplied.
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226. | am satisfied that both the high standards oh&ss required
in the assessment of Convention claims, and thes rof natural justice,
require that the Secretary in dealing with a patitmust give adequate

reasons for that decision.

2217. The applications for judicial review by FB and N&sbkbd upon
the failure of the Secretary to give reasons ferrdjection of the petitions

to the CE must be allowed.

The constitutional basis for the arguments:

228. As | have found for the Applicants on the basisthe# high

standard of fairness for the assessment of Cororewctaims required by
Prabakar, it has not been necessary for me to considecahstitutional

arguments mounted by the which relied upon Artid&s& 14 of the

International Covenant on Civil and Political Righ{1996) (ICCPR),
Article 9 of the Hong Kong Bill of Rights Ordinancand Articles 4, 35 &
39 of the Basic Law.

The pleading point:

229. Finally | should note that Mr Mok took a numberpiéading
points, contending that submissions made by thdiédgys are not made
in support of a pleaded ground of review. On thalfday of the hearing
Mr Kat put to me a schedule setting out the variassertions and
submissions made and identifying the relevant phegsd It is sufficient if

| say there was nothing in the pleading point.



:2)1:4

-75-

The appropriate relief:

230.

Subject to any submissions that may be made, ms¢e me

that the following declarations are appropriateeispect of each claimant:

1.

2.

A declaration that the policy of the Respondeisto permit
the presence of a legal representative of a Coiorent
claimant during either the completion of a questare by
the Convention claimant, or during interview by the
Respondents’ examining officer is unlawful and nedrh of
the duty of the Government of the Hong Kong Special
Administrative Region to assess Convention claims i

accordance with high standards of fairness;

A declaration that the policy of the Responde@wtsto provide,
at the expense of the Respondents, legal repréisenta a
Convention claimant who is unable to afford thagale
representation, is unlawful and in breach of théy cf the
Government of the Hong Kong Special AdministrafRegion
to assess Convention claims in accordance with stghdards

of fairness;

A declaration that the policy of the Respondemsthe
administration of the screening process for Coneantlaims
Is unlawful and in breach of the duty of the Goveemt of the
Hong Kong Special Administrative Region to assess
Convention claims in accordance with high standaofls

fairness in that:

() The examining officer in relation to the Conten claim

and the decision-maker are not the same person;
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(i) The decision-maker in relation to the Conventclaim is
insufficiently trained or instructed in respect tfe

screening and decision-making process on the claim;

(i) The decision-maker in relation to a petitiom the Chief
Executive under Article 48(13) of the Basic Law is
insufficiently trained or instructed in respect dfe

decision-making process on the petition;

(iv) No provision is made for an oral hearing opedition, or
for the petitioner to be legally represented at thial
hearing.

231. It appears to me that in addition to the foregaieglarations
specific orders in relation to each Applicant violt required in order to
settle the future conduct of each individual Coriven claim. If the
parties are unable to come to terms on the wordirtge declarations and
any ancillary orders that flow from those declamasi | will hear from

counsel. Leave is accordingly reserve to apply.

Costs:

232. The Applicants have substantially succeeded irafipication
for judicial review. There will be an order nisiat they are to have their
costs, with a certificate for second counsel ifuiegd, to be paid by the
Respondents on a party and party basis, and taxed.egal Aid

Regulations.
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