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Judgment
Lord Justice Thomas:
1. Introduction
1. Mr Suckrajh (the claimant) seeks by way of judiceiew a declaration that he was

unlawfully detained for 46 days in July and AugR609 by the UKBA on behalf of
the second Respondent, the Secretary of Statedamdges for false imprisonment
and for breach of Article 5 of the Human Rights @emtion. The UKBA had
detained the claimant under the Detained Fast T{2EW) procedure. The claimant
contended that it had no right to do so. Undes fiiocedure asylum seekers are
detained at immigration detention facilities whtleeir claims and any appeal are
determined. The stated objective of the procedute enable straightforward claims
to be determined speedily. Under the procedurgjigration officers of the UKBA
are entrusted with making the decision on allocatmthe DFT. There is a right to
appeal to Immigration Judges to remove a case fhenprocedure or grant bail. The
DFT procedure was considered as it operated in-2009 the House of Lords in
Saadi[2002] UKHL 41 and by the Strasbourg Court (2008)EHRR 17.

2. The claim came before us in the form of an appbecator permission to appeal from
a refusal to allow the judicial review proceedinigsproceed. Following a hearing
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2.
(i)
5.

before a single judge of this court, a consent rovags agreed by this court, which
provided that, if the court granted permissionntliee court was to determine the
judicial review proceedings in full. As we had doubt that permission had to be
granted, the hearing before us was in essenceeteentination of the judicial review
and the claim for damages by a court of three jsdgs that was what had been
ordered. The hearing had some of the charactarigfia first instance hearing as two
highly material documents were served in the coofsthe hearing as | explain at
paragraphl5 below. The UN High Commissioner for Refugeegliag to intervene,
as | explain at paragraj@® below.

As a result of the service of those documents,cthenant quite properly sought

further disclosure. Despite pressure from thenwat's solicitors, this took a

considerable time to provide. However, in the lteand after discussions between
the parties with a view to resolving what is essdigta claim for damages said to be
£20,000, no further documents were put before thetcsave a short submission.
The court was therefore asked to determine theepbogs on the basis of what was
before it at the hearing.

Although the issue before us related solely toreogeof detention in July and August
2009, it is necessary to explain what happenecelation to an earlier period of
detention in July and August 2008 after his firsival in the UK which the Secretary
of State agreed was unlawful and for which the natait has received agreed
damages.

The facts

The first period of detention: June to AugR808

The claimant, a Jamaican national, entered the WK dune 2008 intending to transit
from Heathrow to Gatwick airports en route to Chinéle held a valid 30 day
business visa for entry into China. He was preseritom transiting in the UK and
detained by officers of the UKBA. When it becanheac that the Secretary of State
intended to remove him to Jamaica, the claimanineld asylum on the basis he was
homosexual. His screening interview took place5odune 2008 and his asylum
interview on 9 June 2008. He made clear thatpatih he was not married, he had a
girl friend at his home in Jamaica; she acted sii@ld for him, but did not know he
was homosexual. The basis for his claim for asyuas that as a homosexual male
prostitute he feared persecution from state and-state agents upon return to
Jamaica.

For this first period of detention, the Secretafystate subjected his claim to another
form of fast track procedure - the Detained Nonpgusive Appeals (DNSA)
procedure. This fast track procedure applies pieants from certain states where, if
asylum is refused, the Secretary of State can iastatearly unfounded certificate”
under s.94 of the Nationality Immigration and AsyliAct 2002 which prevents an
in-country right of appeal. On 16 June 2008 ther&ary of State refused his asylum
claim. In the refusal letter, his claim that heswemosexual and that he had a girl
friend who did not know he was homosexual was nmstioned. The refusal was
based on his ability to relocate to avoid any peaid relating to his sexuality. As the
claimant was from a state to which s.94 applied,3kcretary of State, after a review
of the evidence, certified his claim as “clearlyffaumded”. Removal directions to
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Jamaica were set for 24 June 2008. The claimamieaimately issued judicial review
proceedings challenging the certification and ligabf his detention under the
DNSA procedure; the Secretary of State cancelled¢moval directions on 23 June
2008.

7. The claimant disputed the finding that he couldcate internally in Jamaica and
avoid future persecution; he relied on the Cou@nydance case on this issu@W
(Homosexual Men — Persecution — Sufficiency of dtain) Jamaica CH2005]
UKAIT 00168 which addressed the issue of re-locatidt was argued on his behalf
that “it may be an issue which requires full argaimer a definitive view from the
Secretary of State”. On 5 August 2008, Goldrirggahted permission on the papers

8. The claimant was released from detention three Gdgs, having been detained for
just over two months. On 21 August 2008 the UKBithdrew by letter the “clearly
unfounded” certificate under s.94. It was madearctbat the case would be returned
to the case worker for the decision to be recomsaleThe letter concluded:

“A further letter detailing the outcome of the rasaleration
will be issued in due course and accordingly, ifiyclient’s
claim falls to be refused, he will be given an ountry right of
appeal under Section 82 of the Nationality, Imntigra and
Asylum Act 2002. He would be entitled to remain the
United Kingdom whilst the appeal is pending.”

(i) His time at liberty in the UK August 2008 toly 2009
9. Over the following months:

)] His claim was progressed in the normal way. FangXe, although the
claimant’s solicitor asked on 6 March 2009 whendla@mant’s more detailed
interview would be scheduled, the Treasury Solicieplied on instructions
some weeks later on 2 April 2009:

“My instructions are that my client will not agrée a
timeframe for assessing the [claimant]'s asylum
claim.”

i) The appellant was required to live at a named addaed to report to the UK
Immigration Service every month.

1)) His solicitors put forward to the Treasury Solicithe claimant’s claim for
compensation for unlawful detention, supportedanuary 2009 by a detailed
document. Sometime prior to June 2009, there disissions on figures for
the settlement of the claim.

10. On 23 June 2009, the claim was settled by an agneeta pay the claimant £13,000
in damages in respect of the unlawful detentiomtlaln the statement of reasons,
accompanying the form of consent giving permissowithdraw the judicial review
proceedings for which Goldring J had granted pesiois as set out at paragraph
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above, it was acknowledged that the Secretary ateStad agreed that the detention
be declared unlawful.

(iv) The detention of the claimant on 6 July 2009

11.

12.

13.

14.

15.

On Saturday 4 July 2009 the Metropolitan Policdlofaing a short investigation,
issued him with a Penalty Notice for Disorder follog an allegation that the
claimant had caused alarm harassment or distre§ireatham Common on 29 June
2008 contrary to s.5 of the Public Order Act 198& should have reported on 4 July
2009 in accordance with the conditions imposed iom, but was dealing with the
Penalty Notice for Disorder.

When the claimant went to report to the UKBA on ttext working day, Monday 6

July 2009, he was detained by an immigration officEheNotice, 1S.91R, given to

him setting out the reasons for his detention haadl of the standard form boxes
ticked as reasons:

“Your release is not considered conducive to thaipygood.”

“I am satisfied that your application may be dedidpiickly
using the asylum fast track procedures”.

The form had two further boxes ticked to show tht factors taken into account
were:

“On initial consideration, it appears that your kggiion may
be one that can be decided quickly.

“Your unacceptable character, conduct or associgtio

The contemporary correspondence from the claimaotisitors recorded that he was
told that he was being detained under the DFT phaee

Before this court at the commencement of the hgani the appeal, the
documentation that pointed to his unacceptableachar was the Penalty Notice for
Disorder dated 4 July 2009. There was also referanthe refusal letter issued on 17
July 2009, as | set out at paragralh below, to convictions for sexual offences in
Jamaica. There was, however, nothing to explaiy suddenly on 6 July 2009, the
UKBA had decided, after he had been at libertyhe UK for several months, to
invoke the DFT procedure.

It is clear that before a person can be detainettruthe DFT procedure a detailed

process should be followed and reasons recordéds pfocess acts as a safeguard to
try and ensure that, as relatively junior officare entrusted with the power to detain,

there are proper grounds for detention before &iecis made to detain. One of the

grounds for the intervention of the UN High Commnoser was that records showed

that reasons are not recorded in many cases.

Although no documents in relation to how this psscbad been carried out in respect
of the claimant had been made available in thesegadings, it was obvious there
must have been documents. As the court was, torghsons | have explained, in
reality hearing an application for judicial reviemd not an appeal, it pressed counsel



Judgment Approved by the court for handing down. R(Suckrajh) v AIT & SSHD

for the Secretary of State to explain. After thelaay adjournment, the UKBA
produced an internal e-mail dated 5 June 2009 wdngained what had happened:

“I need your collective help with the above case.

[The claimant] was refused entry in transit lasheJuand
subsequently claimed asylum. He was detained &in@@n
and his claim certified. He lodged a JR againstdértificate
and T/Sols advised to withdraw the certificate. vidg done
that, he lodged an unlawful detention claim whiah ave in the
process of settling to the tune of £10,000-£13,000.

His claim is that he is a homosexual but on arrhalclaimed
to have a girlfriend in [Jamaica] and since hieask he’s
posted on facebook that he’s married to a Brita@d is madly
in love — copies of fb are on file. His claim, tere should be
easy to consider.

Since his initial refusal we have subsequently tbaat that he
was convicted in [Jamaica] of rape of a minor. Ppbéce want
him registered on the sex offenders list and wearblewant
him off the streets as he is a publicity nightmamting to
happen. He does not know that we know this.

My proposal

Is to detain on his next reporting — which is 040®7at CEU,
which is where you come in Mags.

Have him accepted into and dealt with under DFT -
Steve/Naomi

In reality we only have 1 shot to do this. We sctghat once
he gets his settlement money he will disappearSol&/ are
agreeing to drag payment out as long as possililé lull be
tight so I'm giving plenty of notice so we can gditour ducks
in a row and make sure this happens.

Can you let me know if you're all on board and liete’s
anything you need from me.

Thanks in advance.”

Among the other documents produced by the SecretaBtate was a print of the
facebookentry by the claimant which stated that he wagiedto Claire Collins; that
he was happy with Claire and enjoying his life witlaire.

16.  On 6 July 2009, the claimant’s solicitors set twtit view why it was wrong to detain
the claimant and use the DFT procedure. The UK8gponded on 7 July 2009. It
made clear that the case was being considered thel®FT procedure in accordance
with the Secretary of State’s poli®FT & DNSA —Intake SelectionThe letter did
not give the explanation set out in the internedat of 5 June 2009, but stated:
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17.

(V)

18.

“The document (IS.91R) made it clear that yourntleerelease
is not considered conducive to the public good. isltalso
considered that his asylum application may be @ecglickly
using the asylum fast track procedures. On initial
consideration, it appears that your client’'s agtlan may be
one which can be decided quickly. Lastly but et feast your
client’s unacceptable character, conduct or asBongis one
of the many reasons why his claim is suitable ffigr flast track
process. | am naturally disappointed that you @mdt find
anyone to speak to or take responsibility for tleeision to
detain your client. | have however noted thatrtbgce to your
client detailing the reasons for detention cleathted the name
of the officer who signed the document. May | asstou that
the decision to detain your client was properlyetak

It was made clear that any appeal would be dedit wiaccordance with Asylum and
Immigration (Fast Track Procedure) Rules 2005 @Rd Rules); any appeal would
be heard within 4 working days of the decision

The claimant was interviewed on 10 July 2009.
The decision on 17 July 2009

The decision to refuse asylum was set out in théNK letter of 17 July 2009. In
summary, the reasons were that (a) his claim wasredible as the claimant was not
homosexual and (b) even if he was, that would mbhpm at risk in Jamaica. He had
three criminal convictions in Jamaica, two of whialere for carnal abuse. His
explanation had been that a female friend had accism of rape following an
argument and he had been convicted and sentencechgasonment for one year.
His claim that he was homosexual was not creditmefnumber of different reasons;
these included his explanation for coming to the, @acebookentry in which he
had claimed he was married to Claire and happy héh and the fact that he lived
with her in the UK. He was given a notice of trexidion to remove him and a new
notice of detention (IS.91R) which gave as reasonkis detention:

“You are likely to abscond if given temporary adsis or release.”

“l am satisfied that your application may be dedidpiickly using the asylum
fast track procedure.”

The boxes for factors taken into account were:

“On initial consideration, it appears that your kgadion may be one that can be
decided quickly.”

“You have used or attempted to use deception iy tivat leads us to consider
that you may continue to deceive.”

“You have not provided satisfactory evidence of ryadentity, nationality or
lawful basis to be in the UK.”



Judgment Approved by the court for handing down. R(Suckrajh) v AIT & SSHD

19.

(vi)
20.

21.

The letter enclosing the decision also providedsponse to an earlier letter from the
claimant’s solicitor. Although it made clear threasons for the detention were those
set out in the letter of 17 July 2009, it went an explain that the claimant’s

application:

“had been dealt with under the Detained Non Suspens
Appeal process because he is a Jamaican nati¥oal will be
aware that Jamaica is a country which is listes.94(4) of the
[2000 Act].....”

It was contended on behalf of the claimant that giiowed that the procedure followed
had not been the DFT process, but the DNSA prot¢kes;JKBA had agreed that this
process was not to apply and had withdrawn theattleunfounded” certificate in the
circumstances set out in paragrapHs above. Mr Johnson on behalf of the Secretary
of State explained to the court that the claimaad been detained under the DFT
procedure (as was apparent from the earlier cavrelgnce). The reference in the
letter to the DNSA procedure was a reference tathministrative process that applied
to the claimant as a Jamaican, because the Secvedarrequired to certify the appeal
as unfounded under s.94 unless satisfied thatstea clearly unfounded. The court
was told that this meant that the claim was subjeadditional scrutiny. Whatever
may be the reason for the statement in the leltar he was subject to the DNSA
procedure, the letter was simply wrong. He wassaosubject. | am satisfied that he
was subject to the DFT procedure throughout.

The continuation of detention: 17 July to 21gAst 2009

The claimant immediately appealed against the akfusThe appeal hearing took
place on 28 July 2009 before Immigration Judge ardg In her decision made on 31
July 2009, the Immigration Judge dismissed thendait's appeal on asylum and
human rights grounds; she found he was not a desdhiiness. She recorded her
refusal of an application, made at the outset efftbaring, for the claimant’s case to
be transferred out of the fast track procedure:

“I did not consider the immigration history, juchtireview
proceedings or any other aspect of the case prdvitie
claimant with any proper reason for having his eraiken out
of the Fast Track Process into which he had begitineately
placed by the respondent.”

Reconsideration was granted by Senior Immigratiafgd Eshun on 11 August 2009.
She agreed that the judge was right not to takectaen out of the fast track

procedure. On 14 August 2009, the claimant apgdhedail which was granted on

21 August 2009.

(vi) The determination of the asylum appeal

22.

The reconsideration hearing was adjourned and eextdhuntil 10 February 2010. By

a determination dated 23 February 2010 Immigrafiodge Neyman dismissed the
appeal. He rejected the claimant’'s account thawvde homosexual and rejected the
corroborative evidence that he had provided.
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(vii) The application for judicial review of histention in July 2009

23.

3.

24,

(i)

25.

Judicial review proceedings were issued on 27 2009 in which the claimant sought
to challenge the decision to include the claimanthie DFT procedure. Permission
was refused by Lord Carlile QC and by lan Dove Qting as Deputy Judges. The
claimant then sought permission to appeal agaestecision of lan Dove QC, but
permission was refused by an order of Pill LJ d&@d/arch 2010. On 29 June 2010
Sir Scott Baker granted permission to appeal conimgethat “in essence this is an
attack on the appropriateness in the present dabe dast-track procedure”; that the
claimant “has an arguable case that this was naiparopriate case for the fast-track
procedure and that accordingly the consequent tieteaf the applicant was indeed
arbitrary”.

The issue and the submissions

It was common ground that the only basis on whigh ¢claimant could have been
lawfully detained on 6 July 2009 was if the Seaneta State was entitled to allocate
the claimant’s claim to the DFT procedure. As Végaid, no challenge was made to
the lawfulness of the DFT procedure or the policsssied in respect of it. The sole
issue was therefore whether the claimant had ldyvhden allocated to and detained
within the DFT procedure.

The claim as it stood at the opening of therhrea

At the outset of the hearing, Mr Fordham QC’s prynargument on behalf of the
claimant was put with elegant simplicity. The Dpibcedure could not be invoked
with a view to a decision on his imminent remo,there was no rational basis for
concluding that (i) his asylum claim was straightfard and (ii) it could be
determined within a matter of days:

)] The Court inSaadihad been considering a case where the applicé&@(dh-2
had been detained for 7 days on his arrival inuorstances where there was
an escalating flow of large numbers of asylum sexkad there were reasons
why detention would result in a speedy interview decision.

i) The Secretary of State had accepted that the pefidus detention in 2008
was unlawful. The credibility of his claim that les homosexual had not
been challenged in the refusal letter of 16 Jun@82@he refusal had been
based on relocation.

i) He had been at liberty from 8 August 2008 and ocerafing with the
authorities. When requested to give a date fanrthér interview in March
2009, the Secretary of State had refused to satedrame. Nothing had then
happened until he was detained on 6 July 2009, adtlms after his release
from the first period of detention.

V) Nothing had therefore occurred which entitled aoratl decision maker to
decide on 6 July 2009 that his claim was a strégivard one which could be
determined in days, given the time he had alreabnkat liberty in the UK
and the refusal to set a time frame for interview.
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(ii)

26.

27.

28.

V) The claimant’s credibility in relation to his honeosiality which formed the
basis on which the claimant’s claim for asylum wefised under the DFT
procedure in the decision letter of 17 July 2009 wat an issue that could be
decided quickly or on a straightforward basis.

Vi) There was therefore no basis on which his clainidcba allocated to the DFT
procedure. The decision to detain him on 6 July920ad been arbitrary and
unlawful.

The effect of the e-mail of 5 June 2009

Mr Fordham QC accepted that the court could nodrigrihe e-mail of 5 June 2009,
but did not seek an adjournment. He re-formul&isdirgument:

)] The real reason for his detention was to placecthienant in detention as he
was perceived to be a risk to the public. This #mel avoidance of the
“publicity nightmare” referred to was not a basw the use of the DFT
procedure, as the officer of the UKBA appearedcteat in her e-mail.

i) The DFT procedure could only be used for claimg tirere straightforward
and could be determined quickly. The case remagither straightforward
nor one that could be determined quickly.

In the alternative to his primary argument, Mr Fach QC contended that the DFT
procedure could not be used other than at a stagesanitial claim for asylum. It
was not permissible for the UKBA to leave a persoriberty and then suddenly
detain him when ready to proceed to a final inemwi

Mr Johnson for the Secretary of State contendetlthedetention was lawful. (i)
The conditions for the exercise of the statutorw@ohad been satisfied, as he was
detained to examine him pending a decision on veneth grant him leave to enter.
(i) There was no basis for saying that power waisaxercised for a proper purpose.
(i) The exercise of the power was not arbitrary that it was compatible with
Hardial Singhprinciples. (iv) The power was being exercised patibly with the
policy of the Secretary of State. (v) AlthougkVadnesburghallenge could be made
in the exceptional case, this was not such a c@sg.The exercise of the power was
subject to review by the Asylum and Immigrationblmal which confirmed that the
case should stay in the fast track, but did grarit b

(i) The intervention of the UNHCR

29.

The court granted leave for the UN High CommissidoeRefugees to intervene; the
Commissioner was representgao bono by Mr Otty QC. The submissions,
accompanied by a supporting bundle, were servegdsrertly before the hearing. In
outline, it was contended that there was insuffitidarity about UKBA policy for
applying DFT procedures with the consequence tafgsiards against arbitrariness
were not adequate; the allocation of more compbeses to the procedure made this
deficiency more serious. A review of the operatafrthe DFT procedures showed
that significant and repeated errors were madevieew of the files showed that in
many cases no proper reasons were recorded falltdoation to the DFT procedure.
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30.

31.

4.

32.

(i)

33.

34.

The periods of detention were much longer thanlyeeh the case at the time of the
decision inSaadi.

It was clear that, if these issues were to be adek properly, the Secretary of State
would require an adjournment, not least to filedevice explaining what actually was
taking place. In the light of the fact that Mr Bbam QC did not want an
adjournment, was not challenging the legality id DFT procedure and wanted a
determination of lawfulness on the facts of higtipalar case, it was clear that there
should be no adjournment and that the court shootdconsider the wider issues
raised by the UNHCR.

The important concerns of the UNHCR will have to dedressed on another
occasion, unless they are resolved. It is manffest what happened in this appeal
and the disclosure of the e-mail of 5 June 200thécourse of the hearing, that at
least one of the concerns, the failure properlyeoord reasons, is well founded,
depending on whether this is an isolated casetor no

The conditions for the lawful exercise of the pser to detain

As | have set out, it was common ground that tlenwnt could only have been
lawfully detained on 6 July 2009 if there were laivgrounds for allocating his claim
to the DFT procedure. It is for the Secretary t@t&to show that there was lawful
power to detain him; see for examplé&? (WL Congo) v Home Secretg3011]
UKSC 12, [2011] 2 WLR 671 at 65.

Paragraph 16 of Schedule 2 of the Immigratiart 2071

The power to detain for the purposes of the DFt@dare is granted under paragraph
16 of Schedule 2 to the Immigration Act 1971.

“(1) A person who may be required to submit to
examination under paragraph 2 above may be detamaer
the authority of an immigration officer pending his
examination and pending a decision to give or eefsn
leave to enter

(2) If there are reasonable grounds for suspedtivag a
person is someone in respect of whom directions bey
given under any of paragraphs 8 to 10A or 12 tothdt
person may be detained under the authority of an
immigration officer pending—

(a) a decision whether or not to give such direxsjo
(b) his removal in pursuance of such directions.”

It was submitted by the Secretary of State thatpiner exercised on 6 July 2009
was contained in sub-paragraph (1) to enable thEnaht to be examined and a
decision taken under the DFT procedure. The p@xercised on 17 July 2009 after
the decision was made to refuse entry as set quariagrapti8 above was contained
in sub-paragraph (2).
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(ii)

35.

36.

37.

The conditions for the exercise of that power

In Saadi,it was made clear that the power had to be exatdis a manner that was
not arbitrary. The proper exercise of the poweprevent arbitrariness was examined
in Saadiby considering the approach at common law and utigeConvention. In
the House of Lords, Lord Slynn considered the isBoen both perspectives; in
considering the common law approach, he made eleparagraphs 22-26 that the
power given under paragraph 16(1) to detain penexagnination and a decision was
a power to detain for a period up to the time tkangination was concluded and a
decision taken. Although there was no need forHbee Secretary to show that it
was necessary to detain for the purposes of exaimmnie that the applicant might
abscond, the powers of detention had to be exercesesonably. The power to detain
was not a power to detain for examination whenévenight take place. The power
could not be exercised arbitrarily. The analogptsciples applicable to detention
for removal under paragraph 2(3) of Schedule J&linmigration Act 1971 set out
in R v Governor of Durham Prison ex parte Hardial $iNg984] 1 WLR 704
constrained the exercise of the power.

The Hardial Singhprinciples were summarised by Dyson LJ in a cakgimg to the
power to detain a convicted person prior to depioriaR(l) v Secretary of State for
the Home Departmerjf2003] INLR 196 at paragraph 46 and were apprdwedhe
Supreme Court iR (WL Congoat paragraphs 22-30, 171-4, 189 and 250:

)] The Secretary of State must intend to deport tlisgmeand can only use the
power to detain for that purpose.

i) The deportee may only be detained for a period ithatasonable in all the
circumstances.

1)) If, before the expiry of the reasonable periodpbecomes apparent that the
Secretary of State will not be able to effect degtaon within that reasonable
period, he should not seek to exercise the powdetntion.

iv) The Secretary of State should act with reasonabtgedce and expedition to
effect removal.

Although Lord Slynn also considered the issue fittve perspective of the Human
Rights Convention, it is only necessary to refethe judgment of the Strasbourg
Court. That court made clear that the power hatieaexercised compatibly with
Article 5 to ensure “freedom from arbitrariness” @ircumstances where Article
5(1)(f) allowed for detention as a control overrgnisee paragraph 66). Although
freedom from arbitrariness encompassed adherenilistantive and procedural
rules, such adherence was not of itself necessauilficient to protect from
arbitrariness (paragraph 67). It would be arbytidespite compliance with the letter
of the law, if there was an element of bad faittdeception or if the exercise of the
power did not genuinely conform with its permiti@grpose (paragraph 69). As long
as the person was detained with a view to depontati did not have to be shown that
detention was necessary to prevent the person dbmgnan offence or absconding.
However the length of the detention must be reddenand not exceed that
reasonably required for its purpose (paragraph 74).
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38.

39.

40.

41].

42.

(

)

43.

44,

45,

As Lord Brown and Lord Hope pointed out i (SK Zimbabwe) v Home Secretary
[2011] UKSC 23 and [2011] 1 WLR 1299 at paragrap8< and 94-5, the approach
of the common law may be more favourable.

In R (SK Zimbabwethe Supreme Court held that the requirement tleatétention is
not arbitrary requires the continued detentiorhef ¢claimant to be in accordance with
the rules and published policies applicable to dieéention. The court must ask
whether the published policy is sufficiently closetlated to the authority to detain to
provide a further qualification to the power thatgranted by the statute (paragraph
51).

The policy applicable to the DFT procedub: T & DNSA — Intake Selectiomade
clear at paragraph 2 that a case should only lmeaéld to DFT where a quick
decision could be made. The indication of timessajiven as applicable in ordinary
circumstances was 10-14 days in DNSA cases anddewably quicker in DFT cases;

it was made clear in the light of a ministerialtstaent that the period must be
reasonable and judged on the facts of each caasesGhould not be assigned where
further enquires would be necessary by the UKBAherapplicant. As the policy is
very closely related to the power to detain aegalibes the type of case suitable for
allocation to the DFT procedure, it qualifies, iy miew, the power as it is a
necessary guide to the cases that can be allowatbd DFT procedure.

The lawfulness of the claimant’s detention undeDFT procedure

The issue in relation to the period of detentionJudly and August 2009 must
primarily be considered by reference to the finstl @econd of thédardial Singh
principles - was the power exercised for the puepfms which it was given and
whether at the time of the detention the perioddetiention was anticipated to be
reasonable in all the circumstances. In deterrgitive way in which the power was
exercised, the policies to which | have referrezl@early relevant.

| therefore turn to the three matters that ariséherfacts of this claim.
The purpose for which the power was exercigagktaining the claimant

It is a condition of the exercise of the powed#tain under Schedule 16(1) that the
claimant was detained for the purpose of examiming reaching a decision. 1t is
apparent that a quick decision could only be médeei claim was a straightforward
one, to adopt the language use&aadiand other cases.

It is evident, in circumstances where the claingsblicitors have been given the
opportunity of examining the entire file, that tfeets relating to the actions of the
UKBA and the grounds for the detention can onlydeéermined by reference to the
documents and other evidence actually before the.co

The e-mail of 5 June 2009 makes clear that theoreasy the officers acted as they
did was to make a quick decision on the basis efriw information that they had
obtained about the offences in Jamaica anddaisbookentry which could be put to

him on examination. It is clear that they wereoaisotivated by the desire to avoid
the risk that he might commit further offences émavoid the risk he might abscond.
Nonetheless, it is necessary also to take into wtcthe fact that the documents
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47.

which showed the underlying reasons why the powas exercised were kept from
the claimant, the UNHCR and the court. They wése &ept from Counsel. Indeed
the Secretary of State’s case on the reason whgedbision was made to detain was
set out in these terms in the skeleton argumenésponding to the claimant’s case
that it was not permissible for the Secretary @fté&to wait until he was in a position
to assess it speedily:

“here there was no question of the Secretary oteSta
“wait[ing]” to deal with the [claimant]'s case. €&reffect of
the consent order of #3June 2009 was that the Secretary of
State had then to re-determine [the claimant] $uas\claim.

It was at that point that the Secretary of Statk toeamake a
decision as to how to deal with the claim. Thatswa
therefore the appropriate time to consider whetbeapply
the detained fast track process. And it was atfbint that
the decision was made.

The reason for the application of the fast trackeds out in
detail in the extensive contemporaneous documentatit
was a DFT case based on an assessment that theaappl
could be decided quickly — see the letter Bfidly 2009.”

There was nothing in the documents disclosed pgaahe hearing that indicated a
rational basis for the decision to invoke the pdage, as nothing explained why the
decision could be reached quickly or the case leadrbe straightforward.

Although it is clear that the officials acting ftire Secretary of State considered that
the new information provided strong grounds forsidaring that his claim he was
homosexual was untrue and that therefore his ctaomid be determined speedily,
they were also motivated by the wish to protectghblic from someone they had
discovered had a previous conviction for rape anghtmabscond. Although the
motivation of protecting the public could not hgustified the exercise of the power
to allocate to the DFT procedure, | am satisfied &nd that the officials acted in
good faith and exercised the power for the purgosevhich it was given, namely
properly to allocate his claim to the DFT procedure

In all the contemporary correspondence with themdat’'s solicitors the UKBA
made clear that the claimant had been detainedruhdeDFT procedure so that his
claim could be decided quickly. The importanceéhef e-mail of 5 June 2009 is that it
set out for the first time the reasons why thislddee done quickly. Although the
real reason why it could be done quickly was netldised until half way through the
hearing, | am satisfied that on the totality of &wdence before the court the position
of the officers of the UKBA had been throughoutttttee power was exercised by
them in good faith on the basis that the decismrlccbe made speedily. The UKBA
remains open to the serious and justified criticibiat the real reasons should have
been disclosed at the outset and certainly no kian the Secretary of State’s
grounds for contesting the claim, but this does inghugn the good faith of the
officers. Nor, in my view, does the fact that th€BA did not give the real reasons
impugn the validity of the exercise of the poweeSaadiat paragraph 48.
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(ii)

50.

51.

| am satisfied that once the information had bebérained about the claimant’s
previous conviction and higacebookentry, there were in fact good grounds for
considering that his claim was straightforwardthespowerful new evidence could be
put to him in an interview within days and onceemtewed, as the decision depended
on the credibility of his answers to the new evimena decision could be reached
speedily. Thefacebookentry provided powerful evidence that, although Hael
explained living with a female was a cover in Jaraasuch an explanation could not
apply to his position in the UK. On the new evidenthe claim would be very
straightforward, as, if he was not homosexual asnéw evidence suggested, there
could be no reason to grant him asylum; the is$safety on return would no longer
arise. Thus on the totality of the evidence ndy ahd the officials of the UKBA
consider they had good grounds for determiningttiaicase could be allocated to the
DFT, but there were in fact good grounds for atmgpit The power was on the
totality of the evidence exercised for the purpiasevhich it was granted.

The fact that the UKBA stated in their letter of iy 2009 that the DNSA procedure
applied is not material, in the light of my congaus set out at paragrad® that he
had been detained under the DFT procedure andthbatetter was simply wrong.
The fact that an error was made in that letter mak® material difference to the
analysis; it had been made clear in every othernconication that he was detained
under the DFT procedure. To the extent that aakéstn one letter may be thought
material, it is clear the giving of a wrong reastoes not affect the legality of the
detention — see paragraph 49 of the opinion of LRIgchn in Saadito which | have
referred. It is simply another example of the waysvhich these procedures are
operated and which have given rise to the conaafrtiee UNHCR.

The reasonableness of the period of the claitisadetention

As it is clear that the person can only be detaioe@ period that is reasonable in all
the circumstances, the power to detain under papagt6(1) can only be used where
the person making the decision to detain reasonabhsiders that the asylum
seeker’'s examination and a decision on his claimbz made in a reasonable time
and the time taken is reasonable. What time isom@ble must depend on an
examination of all the circumstances on 6 July 280@n the decision was made to
detain for those purposes and the time taken flacésion.

In considering these issues, | have had regardhdopblicies which | outlined at
paragrapM0 and the timescales indicated for the ordinasecaThe claimant was
detained on Monday 6 July 2009, interviewed on d&yid0 July 2009 and the
decision made on Friday 17 July 2009. The periad therefore in the result 11 days.
In my view, such a period should have been antieghagiven the time necessary to
organise the interview which his solicitor attendexl to write the reasoned decision.
The period was in my view a reasonable one anaduside the terms of the policy.

(iif) Compliance with policies

52.

The secondary argument advanced by Mr Fordham QC| have outlined at
paragraph27, was that it was not permissible to use the [PFdcedure where the
Secretary of State had taken some months to madpgiress and then invoked the
DFT procedure when he was in a position to makeastn quickly. There is no
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authority on the point aR (Kpandang) v SSH[2004] EWHC 2130 (Admin) was a
case where asylum was claimed some time after.entry

The published policy was containedDfT and DNSA - intake selectiofRaragraph
2.2 made no express reference to the procedurg bsied at a stage subsequent to
arrival or, if the claim for asylum was made aféerival, when that claim was made;
it was plainly anticipated that consideration sklolde given after screening.
Although there is therefore no express referencéhéoprocedure being used at a
subsequent stage where, as in this case, freserma@dkmerges to show a claim can
be decided quickly, I cannot see any reason ircipl@ why allocating a claim to the
DFT at that stage was not in accordance with tHieyo The fact that a policy had
not spelt out or anticipated all the circumstanagre a power might be used does
not mean that a power cannot be used if it acoeitiisthe expressed principles of the
policy and is within the statutory power. On tlaets of this case, it seems to me to
accord entirely with the policy of reaching a speeégcision on a straightforward
case that the DFT procedure can be applied to anckhat has become
straightforward as a result of new evidence. ftasnecessary to express any view as
to whether the procedure can be applied to circamests where routine enquiries
have taken place and, as a result of those, a gjgeetsion can be made.

Nor can | accept the submission that because ibkad determined in 2008 that this
was not a straightforward claim and was not thetakle for the DNSA procedure,

the case had not changed on the obtaining of esedBom Jamaica in relation to his
criminal convictions. A speedy and expeditiousassent could be made.

(iv) Detention of the claimant after 17 July 2009

55.

The Secretary of State submitted that even if tigal detention was unlawful the

detention after 17 July 2009 was lawful. As | haeacluded that the detention on 6
July 2009 was lawful, | can deal with this issuietty. There plainly was a power to

detain under paragraph 16(2) given the risk of ahding.

Conclusion

56.

S7.

In my view therefore, the detention of the claimasats lawful and, although | would
grant permission, the claim must fail on the faaftshe case. There is therefore no
purpose in assessing damages.

| would therefore allow the appeal against the safwf permission, but dismiss the
claim. | would add that the facts of this caseehdlustrated that the concerns of the
UN High Commissioner for Refugees as to the wawlich processes are recorded
may be well founded, depending on whether thisnigsalated case or not. The
guestions raised therefore need the attentionefSicretary of State and the Chief
Executive of the UKBA.

Lord Justice Lloyd:

58.

| agree.

Lord Justice Rimer:

59.

| also agree.



