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	Key facts
The applicant, a Sunni Arab from Baghdad who was 13 years of age at the time of the decision, had applied for asylum in Finland together with his uncle. According to the applicant, his family is still residing in Baghdad and he has been in contact with them regularly. The Finnish Immigration Service (hereafter Migri) and the Helsinki Administrative Court considered that the applicant could return to Baghdad safely, arguing that he would travel together with his uncle who could ensure that the applicant would reach his parents safely. 

Migri also referred to IOM’s programme on assisted voluntary return and noted that the returns of unaccompanied and separated children from Finland are organised in cooperation with the child’s guardian (representative), social worker and the parents residing in the country of origin and, thus, the safety of the return can be considered assured. 
Migri and the Helsinki Administrative Court considered that it is in the applicant’s best interest to live with his parents in his own linguistic and cultural environment. According to a statement submitted by a refugee counselor, the applicant is in good terms with his parents and his economic, social and emotional development has been adequately attended to. 


	Key considerations of the court 
The Supreme Administrative Court considered that, as a starting point, it is in a child’s best interest to live with their family. Therefore, it would be per se be in the best interest of the applicant to return to Iraq to reunite with his family. However, it is also required that the travel and the reception conditions are safe and adequate for the child.

The recast Qualification Directive (2011/95/EU) states that the term “unaccompanied minor” means a minor who arrives on the territory of the Member States unaccompanied by an adult responsible for him or her whether by law or by the practice of the Member State concerned, and for as long as he or she is not effectively taken into the care of such a person. The concept of guardian of the child is therefore determined by national law. According to Finnish legislation, the legal guardian of a child is their parent or a person who has been trusted with the child’s custody. The Supreme Administrative Court held that the uncle of the applicant cannot be considered his legal guardian. A representative has been assigned for the applicant, who is in Finland without legal guardian, by a district court decision.  

The Supreme Administrative Court states that the Return Directive (2008/115/EC), Article 10 Section 2 requires that before removing an unaccompanied minor from the territory of a Member State, the authorities of that Member State shall be satisfied that he or she will be returned to a member of his or her family, a nominated guardian or adequate reception facilities in the State of return. It is therefore the authorities’ responsibility to ensure the safety of the applicant’s return and adequate reception. Referring to this, Migri could not consider that a relative, who had applied for asylum in Finland together with the applicant, could ensure the safety of the return of the applicant. As the applicant cannot be required to seek the assistance of the programme for assisted voluntary return, Migri could not either consider that the safety of the return of the applicant could be ensured through his voluntary return.
According to the Supreme Administrative Court, the mere fact that the applicant had said he remains in contact with his family cannot be assessed as a safeguard for the fulfilment of the judicial obligation that the applicant, who is a child, would be returned to a member of his own family. According to the understanding of the Supreme Administrative Court, ensuring adequate reception requires cooperation between Finnish enforcement authorities and the competent authorities of the receiving country or the child’s parents or legal guardians in the country of origin of the child. Since there are no safeguards for the security of the return of the applicant and for the reception conditions being adequate, the applicant could not be returned to his country of origin, Iraq. 
On these grounds, the deportation decisions by Migri and the Administrative Court are to be quashed and the case of deportation is to be returned to Migri for a new handling. In this case, the Supreme Administrative Court pays attention especially to the young age of the applicant. If, during the ensuing handling of the case, the safety of the applicant’s return and the adequacy of the reception conditions cannot be guaranteed, the question of granting a residence permit needs to be raised in the case. However, the Supreme Administrative Court will not directly decide on this question.
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