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AL-JEDDA v. THE UNITED KINGDOM JUDGMENT 1

In the case of Al-Jedda v. the United Kingdom,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Francoise Tulkens,
Josep Casadevall,
Dean Spielmann,
Giovanni Bonello,
Elisabeth Steiner,
Lech Garlicki,
Ljiljana Mijovié¢,
David Thor Bjérgvinsson,
Isabelle Berro-Lefévre,
George Nicolaou,
Luis Lopez Guerra,
Ledi Bianku,
Ann Power,
Mihai Poalelungijudges,
and Michael O’'BoyleDeputy Registrar,
Having deliberated in private on 9 and 16 June 204015 June 2011,
Delivers the following judgment, which was adoptedthat last date:

PROCEDURE

1. The case originated in an application (no. 2702) against the
United Kingdom of Great Britain and Northern Iredatodged with the
Court under Article 34 of the Convention for theofection of Human
Rights and Fundamental Freedoms (“the Conventioby) a joint
Iraqgi/British national, Mr Hilal Abdul-Razzaq AlilAJedda, on 3 June 2008.

2. The applicant, who had been granted legal \aa$ represented by
Public Interest Lawyers, solicitors based in Birgiiam. The United
Kingdom Government (“the Government”) were représery their Agent,
Mr D. Walton, Foreign and Commonwealth Office.

3. The applicant complained that he had beenmdddy British troops
in Iraq in breach of Article 5 8 1 of the Convenmtio

4. The application was allocated to the FourthtiSecof the Court
(Rule 52 § 1 of the Rules of Court). On 17 Febri20§9 the Court decided
to give notice of the application to the Governmdntalso decided to
examine the merits of the application at the same @s its admissibility
(Article 29 8§ 1). The parties took turns to fileittlen observations on the
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admissibility and merits of the case. On 19 Janu$0 the Chamber
decided to relinquish jurisdiction to the Grand Qiber.

5. The composition of the Grand Chamber was débeanaccording to
the provisions of Article 27 88 2 and 3 of the Centiron and Rule 24 of the
Rules of Court. Judge Peer Lorenzen, Presidenthef Rifth Section,
withdrew and Judge Luis Lépez Guerra, substitutiggy replaced him.

6. The applicants and the Government each filedemorial on the
admissibility and merits and joint third-party comamts were received from
Liberty and JUSTICE (“the interveners”).

7. A hearing took place in public in the Human IRg Building,
Strasbourg, on 9 June 2010 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr D. WALTON, Agent
Mr J.EADIE QC,

Ms C.lvimy,

Mr S.WORDSWORTH Counsel,
Ms L.DANN,

Ms H.AKIwWUMI, Advisers;

(b) for the applicants
Mr RABINDER SINGH QC,
Mr R.HusaAIN QC,
Ms S.FATIMA,
Ms N.PATEL,
Mr T. TRIDIMAS,
Ms H.LAw, Counsel
Mr  P.SHINER,
Mr D. CAREY,
Ms T.GREGORY,
Mr  J.DUFFY, Advisers.

The Court heard addresses by Mr Eadie and Mr Rabi&thgh.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The facts of the case may be summarised asnwll
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A. The applicant, his arrest and internment

9. The applicant was born in Irag in 1957. He ethyfor the Iraqi
basketball team until, following his refusal torjadhe Ba’ath Party, he left
Irag in 1978 and lived in the United Arab Emirasesl Pakistan. He moved
to the United Kingdom in 1992, where he made arclair asylum and was
granted indefinite leave to remain. He was grarBetish nationality in
June 2000.

10. In September 2004 the applicant and his fddes¢ children
travelled from London to Iraq, via Dubai. He waseated and questioned in
Dubai by United Arab Emirates intelligence officendo released him after
12 hours, permitting him and his children to coaértheir journey to Iraq,
where they arrived on 28 September 2004. On 10 l@ct@004 United
States soldiers, apparently acting on informatioovided by the British
intelligence services, arrested the applicant astster’'s house in Baghdad.
He was taken to Basrah in a British military aiftrand then to the
Sha’aibah Divisional Temporary Detention Facility Basrah City, a
detention centre run by British forces. He was helohternment there until
30 December 2007.

11. The applicant was held on the basis that ihisrnment was
necessary for imperative reasons of security ig. Ile was believed by the
British authorities to have been personally resgm@sfor recruiting
terrorists outside Iraq with a view to the comnossof atrocities there; for
facilitating the travel into Irag of an identifigdrrorist explosives expert;
for conspiring with that explosives expert to cocduwattacks with
improvised explosive devices against coalition égrén the areas around
Fallujah and Baghdad; and for conspiring with tklesives expert and
members of an Islamist terrorist cell in the Guf gamuggle high tech
detonation equipment into Iraq for use in attagkair@st coalition forces. No
criminal charges were brought against him.

12. The applicant’s internment was initially auteed by the senior
officer in the detention facility. Reviews were docted seven days and
twenty-eight days later by the Divisional Internrhdéteview Committee
(“the DIRC"). This comprised the senior officertime detention facility and
Army legal and military personnel. Owing to the s@mity of the
intelligence material upon which the applicant'seat and detention had
been based, only two members of the DIRC were pthto examine it.
Their recommendations were passed to the Commaridée Coalition’s
Multinational Division (South East) (“the Commanferwho himself
examined the intelligence file on the applicant dadk the decision to
continue the internment. Between January and J20p 2 monthly review
was carried out by the Commander, on the basiseofdcommendations of
the DIRC. Between July 2005 and December 2007 #usibn to intern
was taken by the DIRC itself, which during thisipdrincluded as members
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the Commander together with members of the legédlligence and other
staffs. There was no procedure for disclosure ademce nor for an oral
hearing, but representations could be made byntieeniee in writing which
were considered by the legal branch and put betbee DIRC for
consideration. The two Commanders who authorisesl applicant’s
internment in 2005 and 2006 gave evidence to timedtic courts that there
was a substantial weight of intelligence matemali¢ating that there were
reasonable grounds for suspecting the applicanthef matters alleged
against him.

13. When the applicant had been detained 18 mothtasnternment fell
to be reviewed by the Joint Detention CommitteeQ)T his body included
senior representatives of the Multi-National Fordbe Iraqi Interim
Government and the Ambassador for the United Kingdd met once and
thereafter delegated powers to a Joint DetentioneReCommittee, which
comprised Iragi representatives and officers froenMulti-National Force.

14. On 14 December 2007 the Secretary of Stateedigan order
depriving the applicant of British citizenship, dime ground that it was
conducive to the public good. The Secretary ofeStiimedjnter alia, that
the applicant had connections with violent Islangsbups, in Iraqg and
elsewhere, and had been responsible for recruiimgrists outside Iraq and
facilitating their travel and the smuggling of bomérts into Iraqg.

15. The applicant was released from internmen8@recember 2007
and travelled to Turkey. He appealed against th@ivion of British
citizenship. On 7 April 2009 the Special Immigratidppeals Commission
dismissed the appeal, having heard both open aseédlevidence, during a
hearing where the applicant was represented byiapadvocates (see
further A. and Others v. the United Kingdd@cC], no. 3455/05, 8§88 91-93,
ECHR 2009-...). The Special Immigration Appeals @assion held that,
for reasons set out in detail in a closed judgminias satisfied on the
balance of probabilities that the Secretary of &taad proved that the
applicant had facilitated the travel to Iraq okeardrist explosives expert and
conspired with him to smuggle explosives into Iragd to conduct
improvised explosives device attacks against ¢oalitforces around
Fallujah and Baghdad. The applicant did not apagainst the judgment.

B. The domestic proceedings under the Human Right&ct

16. On 8 June 2005 the applicant brought a juldiedew claim in the
United Kingdom, challenging the lawfulness of hamtinued detention and
also the refusal of the Secretary of State for BDafeto return him to the
United Kingdom. The Secretary of State accepted tha applicant’s
detention within a British military facility broughhim within the
jurisdiction of the United Kingdom under Articledf the Convention. He
also accepted that the detention did not fall withhy of the permitted
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cases set out in Article 5 § 1. However, the Sacyatf State contended that
Article 5 8 1 did not apply to the applicant beaauss detention was
authorised by United Nations Security Council Regsoh 1546 (see
paragraph 35 below) and that, as a matter of iatemmal law, the effect of
the Resolution was to displace Article 5. He alsoidd that his refusal to
return the applicant to the United Kingdom was asomable. It was argued
on behalf of the applicant that Article 103 of tbaited Nations Charter
(see paragraph 46 below) had no application singer alia, United
Nations Security Council Resolution 1546 placed aidigation on the
United Kingdom and/or since the United Nations @rarplaced an
obligation on Member States to protect human rights

17. Both the Divisional Court in its judgment & August 2005 and the
Court of Appeal in its judgment of 29 March 2006anmously held that
United Nations Security Council Resolution 1546 lexjy authorised the
Multi-National Force to take all necessary measucesontribute to the
maintenance of security in Iraq, in accordance withannexed letter from
the United States Secretary of State. By the mmadf the Members of the
United Nations, a State which acted under suchu#imoaty was treated as
having agreed to carry out the resolution for theppses of Article 25 of
the United Nations Charter and as being bound HWgrithe purposes of
Article 103 (see paragraph 46 below). The Unitedgdiom’s obligation
under the Resolution therefore took precedence isesbligations under
the Convention. The Court of Appeal also held thatjer section 11 of the
Private International Law (Miscellaneous ProvisjoAgt 1995, since the
applicant was detained in Iraqg, the law governirsgchaim for damages for
false imprisonment was Iragi lawR( (on the application of Al-Jedda)
v. Secretary of State for Defend2005] EWHC 1809 (Admin); [2006]
EWCA Civ 327)

18. The applicant appealed to the House of Lotasd( Bingham of
Cornhill, Lord Rodger of Earlsferry, Baroness Haté Richmond,
Lord Carswell and Lord Brown of Eaton-under-HeywosdeR. (on the
application of Al-Jedda) (FC) (Appellant) v Secrgtaf State for Defence
(Respondent)2007] UKHL 58, 12 December 2007). The Secretdr$tate
raised a new argument before the House of Lordsnaoig that by virtue of
United Nations Security Council Resolutions 1511 4546 the detention
of the applicant was attributable to the Unitedidfa and was thus outside
the scope of the Convention. Lord Bingham introdutte attribution issue
as follows:

“5. It was common ground between the parties thatgoverning principle is that
expressed by the International Law Commission ficlar5 of its draft articles on the
Responsibility of International Organizations...”

He referred to the Court’s reasoning Behrami v. France Saramati
v. France, Germany and Norwdglec.) [GC], nos. 71412/01 and 78166/01,
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ECHR 2007 (henceforth‘Behrami and Saramat) and to the factual
situation in Iraq at the relevant time and conttue

“22. Against the factual background described ab@mwumber of questions must be
asked in the present case. Were UK forces plac#ieadisposal of the UN? Did the
UN exercise effective control over the conduct ¢f forces? Is the specific conduct
of the UK forces in detaining the appellant to hieilzuted to the UN rather than the
UK? Did the UN have effective command and contrarathe conduct of UK forces
when they detained the appellant? Were the UK fopaat of a UN peacekeeping
force in Iraq? In my opinion the answer to all th@siestions is in the negative.

23. The UN did not dispatch the coalition forcedraq. The CPA was established
by the coalition states, notably the US, not the. Whhen the coalition states became
occupying powers in Iraq they had no UN mandateisTwhen the case of Mr Mousa
reached the House as one of those considerBgArSkeini and others) v Secretary
of State for Defence) (The Redress Trust internggnja007] UKHL 26, [2007]

3 WLR 33 the Secretary of State accepted that evds liable under the European
Convention for any ill-treatment Mr Mousa suffereghile unsuccessfully denying
liability under the Human Rights Act 1998. It hast,nto my knowledge, been
suggested that the treatment of detainees at Abailwas attributable to the UN
rather than the US. Following UNSCR 1483 in May 2@Be role of the UN was a
limited one focused on humanitarian relief and nstauction, a role strengthened but
not fundamentally altered by UNSCR 1511 in Octop@d3. By UNSCR 1511, and
again by UNSCR 1546 in June 2004, the UN gave th#imational force express
authority to take steps to promote security andilitta in Iraq, but (adopting the
distinction formulated by the European Court ingodB of its judgment iBehrami
and Saramajithe Security Council was not delegating its polwrempowering the
UK to exercise its function but was authorising W€ to carry out functions it could
not perform itself. At no time did the US or the Uksclaim responsibility for the
conduct of their forces or the UN accept it. It manrealistically be said that US and
UK forces were under the effective command and robrdf the UN, or that UK
forces were under such command and control whgndétained the appellant.

24. The analogy with the situation in Kosovo brediwn, in my opinion, at almost
every point. The international security and civiégences in Kosovo were established
at the express behest of the UN and operated utdleuspices, with UNMIK a
subsidiary organ of the UN. The multinational fonedraq was not established at the
behest of the UN, was not mandated to operate udieauspices and was not a
subsidiary organ of the UN. There was no delegatiodN power in Iraq. It is quite
true that duties to report were imposed in IragnakKosovo. But the UN’s proper
concern for the protection of human rights and olzsge of humanitarian law called
for no less, and it is one thing to receive repodasother to exercise effective
command and control. It does not seem to me sagmifi that in each case the UN
reserved power to revoke its authority, since itldaclearly do so whether or not it
reserved power to do so.

25. | would resolve this first issue in favour tife appellant and against the
Secretary of State.”

Baroness Hale observed in this connection:

“124. ... | agree with [Lord Bingham] that the &gy with the situation in Kosovo
breaks down at almost every point. The United Netionade submissions to the
European Court of Human RightsBehrami v FranceSaramati v FranceGermany
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and Norway... concerning the respective roles of UNMIK an8QR in clearing
mines, which was the subject of tBehramicase. It did not deny that these were UN
operations for which the UN might be responsibtesdems to me unlikely in the
extreme that the United Nations would accept that dcts of the [Multi-National
Force] were in any way attributable to the UN. Mybte and learned friend, Lord
Brown of Eaton-under-Heywood, has put his fingertlom essential distinction. The
UN’s own role in Iraq was completely different frdta role in Kosovo. Its concern in
Irag was for the protection of human rights anddhservance of humanitarian law as
well to protect its own humanitarian operationg¢hét looked to others to restore the
peace and security which had broken down in thermfith of events for which those
others were responsible.”

Lord Carswell similarly agreed with Lord Bingham this issue (8 131).
Lord Brown of Eaton-under-Heywood also distinguihtee situation in
Kosovo from that in Iraq, as follows:

“145. To my mind it follows that any material digttion between the two cases
must be found ... in the very circumstances in White [Multi-National Force] came
to be authorised and mandated in the first plabe. delegation to KFOR of the UN’s
function of maintaining security was, the court@bed [inBehrami and Saramdti
‘neither presumed nor implicit but rather prior aexplicit in the resolution itself’.
Resolution 1244 decided (para 5) ‘on the deploynmianKosovo, under United
Nations auspices, of international civil and sdgugresences’ - the civil presence
being UNMIK, recognised by the court Behrami(para 142) as ‘a subsidiary organ
of the UN’; the security presence being KFOR. KF@@s, therefore, expressly
formed under UN auspices. Para 7 of the resolufijathorise[d] member states and
relevant international organisations to establish international security presence in
Kosovo as set out in point 4 of Annex 2.... Po#tof Annex 2 stated: ‘The
international security presence with substantialli@participation must be deployed
under unified command and control and authorisezbstablish a safe environment for
all people in Kosovo and to facilitate the safeuretto their homes of all displaced
persons and refugees.’

146. Resolution 1511, by contrast, was adopted.®rOctober 2003 during the
USA’s and UK'’s post-combat occupation of Iraq andeffect gave recognition to
those occupying forces as an existing securitygnes. ...

148. Nor did the position change when resoluti®6l was adopted on 8 June
2004, three weeks before the end of the occupatighthe transfer of authority from
the CPA to the interim government of Irag on 28eJ@004. ... Nothing either in the
resolution [1546] itself or in the letters annexaahgested for a moment that the
[Multi-National Force] had been under or was nownfgetransferred to United
Nations authority and control. True, the [Secu@guncil] was acting throughout
under Chapter VII of the Charter. But it does ratolw that the UN is therefore to be
regarded as having assumed ultimate authority otraloover the force. The precise
meaning of the term ‘ultimate authority and coritidhave found somewhat elusive.
But it cannot automatically vest or remain in thé\ levery time there is an
authorisation of UN powers under Chapter VII, elsgch of the analysis iBehrami
would be mere surplusage.”

19. Lord Rodger of Earlsferry dissented on thimpdie found that the
legal basis on which the members of KFOR were dipgran Kosovo could
not be distinguished from that on which Britishdes in the Multi-National
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Force were operating during the period of the appli's internment. He
explained his views as follows:

“59. There is an obvious difference between tléutal position in Kosovo that lay
behind theBehramicase and the factual position in Iraq that liekite the present
case. The forces making up KFOR went into KosowptHe first time, as members of
KFOR and in terms of Security Council Resolutio®t42By contrast, the Coalition
forces were in Iraq and, indeed, in occupatiornrad| for about six months before the
Security Council adopted Resolution 1511, authogisithe creation of the
[Multi-National Force], on 16 October 2003.

61. It respectfully appears to me that the mex fhat Resolution 1244 was
adopted before the forces making up KFOR enteresbi was legally irrelevant to
the issue inBehrami What mattered was that Resolution 1244 had beepted
before the French members of KFOR detained Mr Satiar$o the Resolution
regulated the legal position at the time of hisedgbn. Equally, in the present case,
the fact that the British and other Coalition farcevere in Iraq long before
Resolution 1546 was adopted is legally irrelevantpgresent purposes. What matters
is that Resolution 1546 was adopted before thdsBribrces detained the appellant
and so it regulated the legal position at that tidee renewed, the provisions of that
Resolution have continued to do so ever since.

87. If one compares the terms of Resolution 12# Resolution 1511, for present
purposes there appears to be no relevant legalrelifte between the two forces. Of
course, in the case of Kosovo, there was no cthiaistration and there were no
bodies of troops already assembled in Kosovo whben Security Council could
authorise to assume the necessary responsibilitiggaragraph 5 of Resolution 1244
the Security Council accordingly decided ‘on thepldgment in Kosovo, under
United Nations auspices, of international civil agturity presences.’” Because there
were no suitable troops on the ground, in paragfaphResolution 1244 the Council
had actually to authorise the establishing of titernational security presence and
then to authorise it to carry out various respaitisés.

88. By contrast, in October 2003, in Iraq thererevalready forces in place,
especially American and British forces, whom theu8ity Council could authorise to
assume the necessary responsibilities. So it dich@ed to authorise the establishment
of the [Multi-National Force]. In paragraph 13 tk@ouncil simply authorised ‘a
multinational force under unified command to také recessary measures to
contribute to the maintenance of security and Btalm Iraq’ - thereby proceeding on
the basis that there would indeed be a multinatiforae under unified command. In
paragraph 14 the Council urged member states tdrilbotre forces to the
[Multi-National Force]. Absolutely crucially, howey, in paragraph 13 it spelled out
the mandate which it was giving to the [Multi-Nat& Force]. By ‘authorising’ the
[Multi-National Force] to take the measures requite fulfil its ‘mandate’, the
Council was asserting and exercising control oler[Multi-National Force] and was
prescribing the mission that it was to carry olte Buthorisation and mandate were to
apply to all members of the [Multi-National Forcelhe British and American, of
course, but also those from member states who meggbto the Council’s call to
contribute forces to the [Multi-National Force]. & mtention must have been that all
would be in the same legal position. This confirtinat - as | have already held, at
paragraph 61 — the fact that the British forcesaweirraq before Resolution 1511 was
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adopted is irrelevant to their legal position untteat Resolution and, indeed, under
Resolution 1546.”

20. The second issue before the House of Lords wiasther the
provisions of Article 5 8 1 of the Convention wegaealified by the legal
regime established pursuant to United Nations StgcuCouncil
Resolution 1546 and subsequent resolutions. Onptiist, the House of
Lords unanimously held that Article 103 of the @ditNations Charter gave
primacy to resolutions of the Security Council, eve relation to human
rights agreements. Lord Bingham, with whom the ottev Lords agreed,
explained:

“30. ... while the Secretary of State contends tha Charter, and UNSCRs 1511
(2003), 1546 (2004), 1637 (2005) and 1723 (2006pose an obligation on the UK
to detain the appellant which prevails over theedippt's conflicting right under
article 5(1) of the European Convention, the apmellinsists that the UNSCRs
referred to, read in the light of the Charter, aistrauthorise the UK to take action to
detain him but do not oblige it to do so, with thesult that no conflict arises and
article 103 is not engaged.

31. There is an obvious attraction in the app&Bargument since, as appears from
the summaries of UNSCRs 1511 and 1546 given abovparas 12 and 15, the
resolutions use the language of authorisation,obdiation, and the same usage is
found in UNSCRs 1637 (2005) and 1723 (2006). Inrang speech to authorise is to
permit or allow or license, not to require or oblig am, however, persuaded that the
appellant’s argument is not sound, for three maasons.

32. First, it appears to me that during the perden the UK was an occupying
power (from the cessation of hostilities on 1 M&P2 to the transfer of power to the
Iragi Interim Government on 28 June 2004) it wadigall, in the area which it
effectively occupied, to take necessary measurpsatect the safety of the public and
its own safety. [Lord Bingham here referred to élgi43 of the Hague Regulations
and Articles 41, 42 and 78 of the Fourth Genevav€ntion: see paragraphs 42-43
below.]

These three articles are designed to circumsciilge sanctions which may be
applied to protected persons, and they have natdiggplication to the appellant, who
is not a protected person. But they show plainit there is a power to intern persons
who are not protected persons, and it would seemedhat if the occupying power
considers it necessary to detain a person whodigejdh to be a serious threat to the
safety of the public or the occupying power therestibe an obligation to detain such
a person: see the decision of the InternationakGufulustice inArmed Activities on
the Territory of the Congo (Democratic Republicted Congo v UganddR005] ICJ
Rep 116, paragraph 178. This is a matter of sonmoitance, since although the
appellant was not detained during the period ofoiteupation, both the evidence and
the language of UNSCR 1546 (2004) and the lateslugisns strongly suggest that
the intention was to continue the pre-existing sigcuiegime and not to change it.
There is not said to have been such an improveinelatcal security conditions as
would have justified any relaxation.

33. There are, secondly, some situations in whiehSecurity Council can adopt
resolutions couched in mandatory terms. One exangpl&/NSCR 820 (1993),
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considered by the European Court (with referenant&C regulation giving effect to
it) in Bosphorus Hava Yollari Turizm ve Ticaret Anonimk&ir v Ireland (2005)
42 EHRR 1, which decided in paragraph 24 thatsttes shall impound all vessels,
freight vehicles, rolling stock and aircraft in ihierritories...”. Such provisions cause
no difficulty in principle, since member states camply with them within their own
borders and are bound by article 25 of the UN @naa comply. But language of this
kind cannot be used in relation to military or s@guoperations overseas, since the
UN and the Security Council have no standing fotetheir own disposal and have
concluded no agreements under article 43 of thet@hahich entitle them to call on
member states to provide them. Thus in practiceStpeurity Council can do little
more than give its authorisation to member stateiglware willing to conduct such
tasks, and this is what (as | understand) it hasedor some years past. Even in
UNSCR 1244 (1999) relating to Kosovo, when (asJehaoncluded) the operations
were very clearly conducted under UN auspices,ladhguage of authorisation was
used. There is, however, a strong and to my minduasive body of academic
opinion which would treat article 103 as applicabtgere conduct is authorised by the
Security Council as where it is required: see, dgample, Goodrich, Hambro and
Simons (eds)Charter of the United Nations: Commentary and Doents 3rd ed
(1969), pp 615-616Yearbook of the International Law Commissid®79), Vol I,
Part One, para 14; Saroosfihe United Nations and the Development of Collectiv
Security (1999), pp 150-151. The most recent and perhageradt opinion on the
subject is that of Frowein and Krisch in Simma (ethe Charter of the United
Nations: A Commentay®nd ed (2002), p 729:

‘Such authorizations, however, create difficultieith respect to article 103.
According to the latter provision, the Charter-dhds also SC resolutions-override
existing international law only insofar as theyatee‘obligations’ (cf. Bernhardt on
article 103 MN 27 et seq.). One could conclude ihagase a state is not obliged but
merely authorized to take action, it remains bobgdts conventional obligations.
Such a result, however, would not seem to corra$path state practice at least as
regards authorizations of military action. Thesehartizations have not been
opposed on the ground of conflicting treaty obiigas, and if they could be
opposed on this basis, the very idea of authodmatias a necessary substitute for
direct action by the SC would be compromised. Thius,interpretation of article
103 should be reconciled with that of article 48d ahe prevalence over treaty
obligations should be recognized for the authoidmabf military action as well (see
Frowein/Krisch on article 42 MN 28). The same cosmn seems warranted with
respect to authorizations of economic measuresruadiele 41. Otherwise, the
Charter would not reach its goal of allowing the t8Gake the action it deems most
appropriate to deal with threats to the peace-itildidorce the SC to act either by
way of binding measures or by way of recommendatidut would not permit
intermediate forms of action. This would deprive 8C of much of the flexibility it
is supposed to enjoy. It seems therefore prefetabdgply the rule of article 103 to
all action under articles 41 and 42 and not onlgjnendatory measures.’

This approach seems to me to give a purposivepirgtation to article 103 of the
Charter, in the context of its other provisions] ém reflect the practice of the UN and
member states as it has developed over the pasts8.
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34. | am further of the opinion, thirdly, that @ situation such as the present
‘obligations’ in article 103 should not in any evdre given a narrow, contract-based,
meaning. The importance of maintaining peace andrig in the world can scarcely
be exaggerated, and that (as evident from thelestaf the Charter quoted above) is
the mission of the UN. Its involvement in Iraq wdisected to that end, following
repeated determinations that the situation in kangtinued to constitute a threat to
international peace and security. As is well knowigrge majority of states chose not
to contribute to the multinational force, but thos&ich did (including the UK)
became bound by articles 2 and 25 to carry outldwsions of the Security Council
in accordance with the Charter so as to achieviavtful objectives. It is of course
true that the UK did not become specifically boutad detain the appellant in
particular. But it was, | think, bound to exercitepower of detention where this was
necessary for imperative reasons of security. Utccaot be said to be giving effect to
the decisions of the Security Council if, in suchkitaation, it neglected to take steps
which were open to it.

35. Emphasis has often been laid on the speciaracter of the European
Convention as a human rights instrument. But tHiereace in article 103 to ‘any
other international agreement’ leaves no room foy excepted category, and such
appears to be the consensus of learned opinion.d€bision of the International
Court of Justice Questions of Interpretation and Application of th@71 Montreal
Convention Arising From the Aerial incident at Lediie (Libyan Arab Jamabhiriya
v United Kingdom)1992] ICJ Rep 3, para 39 argplication of the Convention on
the Prevention and punishment of the Crime of Gigleofl993] ICJ Rep 325,
439-440, paras. 99-100 per Judge hoclLauterpacht) give no warrant for drawing
any distinction save where an obligation jiss cogensand according to Judge
Bernhardt it now seems to be generally recognisepractice that binding Security
Council decisions taken under Chapter VIl superssti®ther treaty commitments
(The Charter of the United Nations: A CommentaPpnd ed, ed Simma,
pp. 1299-1300).”

Lord Bingham concluded on this issue:

“39. Thus there is a clash between on the one apdwer or duty to detain
exercisable on the express authority of the Sec@iuncil and, on the other, a
fundamental human right which the UK has undertatkesecure to those (like the
appellant) within its jurisdiction. How are these lbe reconciled? There is in my
opinion only one way in which they can be recorttilby ruling that the UK may
lawfully, where it is necessary for imperative m@as of security, exercise the power
to detain authorised by UNSCR 1546 and succeses@utions, but must ensure that
the detainee’s rights under article 5 are not mgfeid to any greater extent than is
inherent in such detention. | would resolve theoseldssue in this sense.”

21. Baroness Hale commenced by observing:

“122. ... There is no doubt that prolonged detanin the hands of the military is
not permitted by the laws of the United Kingdom.riould it be permitted without
derogation from our obligations under the Europ€amvention on Human Rights.
Article 5(1) of the Convention provides that deption of liberty is only lawful in
defined circumstances which do not include these. drafters of the Convention had
a choice between a general prohibition of ‘arbytrdetention, as provided in article 9
of the Universal Declaration of Human Rights, antisa of permitted grounds for
detention. They deliberately chose the latter. Theye well aware of Churchill's
view that the internment even of enemy aliens in tivae was ‘in the highest degree
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odious’. They would not have contemplated the imdef detention without trial of
British citizens in peace time. | do not accept tihés is less of a problem if people
are suspected of very grave crimes. The graverctme of which a person is
suspected, the more difficult it will be for him $ecure his release on the grounds that
he is not a risk. The longer therefore he is likedybe incarcerated and the less
substantial the evidence which will be relied uporprove suspicion. These are the
people most in need of the protection of the rdléaw, rather than the small fry in
whom the authorities will soon lose interest.”

Baroness Hale agreed with Lord Bingham that thev€otion rights
could be qualified by “competing commitments unte United Nations
Charter”, but continued:

“126. That is, however, as far as | would go. Tight is qualified but not
displaced. This is an important distinction, ingtiéintly explored in the all or nothing
arguments with which we were presented. We can gdurther than the UN has
implicitly required us to go in restoring peace a®turity to a troubled land. The
right is qualified only to the extent required arttzorised by the resolution. What
remains of it thereafter must be observed. This maye both substantive and
procedural consequences.

127. It is not clear to me how far UNSC resolutid346 went when it authorised
the [Multi-National Force] to ‘take all necessaryeasures to contribute to the
maintenance of security and stability in Iraq, Ge@dance with the letters annexed to
this resolution expressingater alia, the Iragi request for the continued presence of
the multinational force and setting out its tagjgeira 10). The ‘broad range of tasks’
were listed by Secretary of State Powell as inclgdicombat operations against
members of these groups [seeking to influence $ragplitical future through
violence], internment where this is necessary fiogpérative reasons of security, and
the continued search for and securing of weapatstiiheaten Iraq’s security’. At the
same time, the Secretary of State made clear thenttment of the forces which
made up the MNF to ‘act consistently with theirigations under the law of armed
conflict, including the Geneva Conventions’.

128. On what basis is it said that the detentibrthts particular appellant is
consistent with our obligations under the law ahad conflict? He is not a ‘protected
person’ under the fourth Geneva Convention bechesis one of our own citizens.
Nor is the UK any longer in belligerent occupatmfrany part of Iraq. So resort must
be had to some sort of post conflict, post occopatanalogous power to intern
anyone where this is thought ‘necessary for imperateasons of security’. Even if
the UNSC resolution can be read in this way, itas immediately obvious why the
prolonged detention of this person in Iraq is neags given that any problem he
presents in Iraq could be solved by repatriating to this country and dealing with
him here. If we stand back a little from the parée circumstances of this case, this is
the response which is so often urged when Britestpte are in trouble with the law in
foreign countries, and in this case it is withim fhower of the British authorities to
achieve it.

129. But that is not the way in which the argumieszt been conducted before us.
Why else could Lord Bingham and Lord Brown speakdifplacing or qualifying’ in
one breath when clearly they mean very differemg$? We have been concerned at
a more abstract level with attribution to or autbation by the United Nations. We
have devoted little attention to the precise soofpthe authorisation. There must still
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be room for argument about what precisely is cavérethe resolution and whether it
applies on the facts of this case. Quite how thab ibe done remains for decision in
the other proceedings. With that caveat, therefout,otherwise in agreement with
Lord Bingham, Lord Carswell and Lord Brown, | wowidmiss this appeal.”

22. Lord Carswell started his speech by observing:

“130. Internment without trial is so antithetidalthe rule of law as understood in a
democratic society that recourse to it requiresaaarefully scrutinised by the courts
of that society. There are, regrettably, circumstagnin which the threat to the
necessary stability of the state is so great thatder to maintain that stability the use
of internment is unavoidable. The Secretary of eéatcontention is that such
circumstances exist now in Irag and have existedtettsince the conclusion of
hostilities in 2003. If the intelligence concernitige danger posed by such persons is
correct, - as to which your Lordships are not ipoaition to make any judgment and
do not do so - they pose a real danger to stalaliy progress in Iraq. If sufficient
evidence cannot be produced in criminal proceedingsich again the House has not
been asked to and cannot judge - such persons avaytb be detained without trial.
Article 42 of the 4th Geneva Convention permits tirelering of internment of
protected persons ‘only if the security of the Ddtegy Power makes it absolutely
necessary’, and under article 78 the Occupying Pomvast consider that step
necessary ‘for imperative reasons of security.’thsi of these provisions applies
directly to the appellant, who is not a protectedspn, but the degree of necessity
which should exist before the Secretary of Stataide persons in his position - if he
has power to do so, as in my opinion he has -bstantially the same. | would only
express the opinion that where a state can lawfalgrn people, it is important that it
adopt certain safeguards: the compilation of iigelice about such persons which is
as accurate and reliable as possible, the regalaew of the continuing need to
detain each person and a system whereby that mebtha underlying evidence can
be checked and challenged by representatives aiftidlthe detained persons, so far
as is practicable and consistent with the needsatbnal security and the safety of
other persons.”

He continued:

“135. It was argued on behalf of the appellant tha Resolution did not go further
than authorising the measures described in itjsigck from imposing an obligation
to carry them out, with the consequence that ari€l3 of the Charter did not apply to
relieve the United Kingdom from observing the termf article 5(1) of the
Convention. This was an attractive and persuasipedsented argument, but | am
satisfied that it cannot succeed. For the reasensut in paragraphs 32 to 39 of Lord
Bingham’s opinion | consider that Resolution 154@ @perate to impose an
obligation upon the United Kingdom to carry outseameasures. In particular, | am
persuaded by State practice and the clear staterogatithoritative academic opinion
- recognised sources of international law - thapregsions in Security Council
Resolutions which appear on their face to confemaoe than authority or power to
carry out measures may take effect as imposingyatidins, because of the fact that
the United Nations have no standing forces at thwin disposal and have concluded
no agreements under article 43 of the Charter whiohld entitle them to call on
member states to provide them.

136. | accordingly am of opinion that the Unitesh¢ggdom may lawfully, where it is
necessary for imperative reasons of security, ésetbe power to intern conferred by
Resolution 1546. | would emphasise, however, that power has to be exercised in
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such a way as to minimise the infringements ofdéeinee’s rights under article 5(1)
of the Convention, in particular by adopting anceigting to the fullest practicable
extent safeguards of the nature of those to whreffierred in paragraph 130 above.”

C. The applicant’s claim for damages under Iraqgi &w

23. Following the Court of Appeal’s ruling on trepplicable legal
regime (see paragraph 17 above), which was upheldebHouse of Lords,
the applicant brought a claim for damages in thglighn courts claiming
that, from 19 May 2006 onwards, his detention withjodicial review was
unlawful under the terms of the Iraqgi Constitutiarimich came into force on
that date (see paragraph 38 below).

24. This claim was finally determined by the Cooft Appeal in a
judgment dated 8 July 2010 ([2010] EWCA Civ 758heTmajority found
that, in the circumstances, the review procedudeugoalition Provisional
Authority Memorandum No. 3 (Revised) (see paragi@pbelow) provided
sufficient guarantees of fairness and independemcemply with Iragi law.

D. Background: the occupation of Iraqg 1 May 2003d 28 June 2004

1. United Nations Security Council Resolution 142002)

25. On 8 November 2002 the United Nations SecuEibyncil, acting
under Chapter VII of the United Nations Chartep@ted Resolution 1441.
The Resolution decidednter alia, that Irag had been and remained in
material breach of its obligations under previoustéd Nations Security
Council Resolutions to disarm and to cooperate witlited Nations and
International Atomic Energy Agency weapons inspectdnited Nations
Security Council Resolution 1441 decided to affted) a final opportunity
to comply with its disarmament obligations and sgt an enhanced
inspection regime. It requested the Secretary-Gémamediately to notify
Irag of the resolution and demanded that Iraq cadpeimmediately,
unconditionally, and actively with the inspectorResolution 1441
concluded by recalling that the United Nations $i&guCouncil had
“repeatedly warned Iraq that it will face seriommsequences as a result of
its continued violations of its obligations”. Thenited Nations Security
Council decided to remain seized of the matter.

2. Major combat operations: 20 March-1 May 2003

26. On 20 March 2003 a coalition of armed forcexlan unified
command, led by the United States of America withrge force from the
United Kingdom and small contingents from Australenmark and
Poland, commenced the invasion of Iraq. By 5 Ap@03 the British had
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captured Basrah and by 9 April 2003 United Statespls had gained
control of Baghdad. Major combat operations in Iragre declared
complete on 1 May 2003. Thereafter, other Statas tseops to help with
the reconstruction efforts in Iraq.

3. Legal and political developments in May 2003

27. On 8 May 2003 the Permanent RepresentativeshefUnited
Kingdom and the United States at the United Natadressed a joint letter
to the President of the United Nations Security i@ay which read as
follows:

“The United States of America, the United KingdofrGreat Britain and Northern
Ireland and Coalition partners continue to act toge to ensure the complete
disarmament of Iraq of weapons of mass destructind means of delivery in
accordance with United Nations Security Councibhesons. The States participating
in the Coalition will strictly abide by their obbgions under international law,
including those relating to the essential humaiaitaneeds of the people of Iraq. ...

In order to meet these objectives and obligationthé post-conflict period in Iraq,
the United States, the United Kingdom and Coalifi@ntners, acting under existing
command and control arrangements through the Comdenaof Coalition Forces,
have created the Coalition Provisional Authorityhiet includes the Office of
Reconstruction and Humanitarian Assistance, to ais@rpowers of government
temporarily, and, as necessary, especially to geosecurity, to allow the delivery of
humanitarian aid, and to eliminate weapons of rdassruction.

The United States, the United Kingdom and Coalipantners, working through the
Coalition Provisional Authority, shalhter alia, provide for security in and for the
provisional administration of Iraq, including byetdrring hostilities; ... maintaining
civil law and order, including through encouraginternational efforts to rebuild the
capacity of the Iraqgi civilian police force; elingiting all terrorist infrastructure and
resources within Iraq and working to ensure thatotests and terrorist groups are
denied safe haven; ... and assuming immediateaiaftiraqi institutions responsible
for military and security matters and providing, appropriate, for the
demilitarization, demobilization, control, commamdformation, disestablishment, or
reorganization of those institutions so that theylonger pose a threat to the Iraqi
people or international peace and security but bél capable of defending Irag’'s
sovereignty and territorial integrity.

The United Nations has a vital role to play in pding humanitarian relief, in
supporting the reconstruction of Iraq, and in haipin the formation of an Iraqi
interim authority. The United States, the Unitech¢g@dom and Coalition partners are
ready to work closely with representatives of thaited Nations and its specialized
agencies and look forward to the appointment ofpacial coordinator by the
Secretary-General. We also welcome the supportantfibutions of Member States,
international and regional organizations, and otlestities, under appropriate
coordination arrangements with the Coalition Priovial Authority.
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We would be grateful if you could arrange for thesent letter to be circulated as a
document of the Security Council.

(Signed) Jeremy Greenstock
Permanent Representative of the United Kingdom

(Signed) John D. Negroponte
Permanent Representative of the United States

28. As mentioned in the above letter, the occupyBtates, acting
through the Commander of Coalition Forces, creatlkd Coalition
Provisional Authority to act as a “caretaker adstir@tion” until an Iraqi
government could be established. It had poweter alia, to issue
legislation. On 13 May 2003 the United States Sacyefor Defence,
Donald Rumsfeld, issued a memorandum formally agpw Ambassador
Paul Bremer as Administrator of the Coalition Pstamal Authority with
responsibility for the temporary governance of Iradqn CPA
Regulation No. 1, dated 16 May 2003, AmbassadomBreprovidednter
alia that the Coalition Provisional Authority “shall excise powers of
government temporarily in order to provide for #féective administration
of Iraq during the period of transitional admingdgion” and that:

“2) The CPA is vested with all executive, legistat and judicial authority
necessary to achieve its objectives, to be exetcigaler relevant U.N. Security
Council resolutions, including Resolution 1483 (3h0and the laws and usages of
war. This authority shall be exercised by the CRAnistrator.

3) As the Commander of Coalition Forces, the Condea of U.S. Central
Command shall directly support the CPA by deteriiogtilities; maintaining Irag’'s
territorial integrity and security; searching faecuring and destroying weapons of
mass destruction; and assisting in carrying outit@apolicy generally.”

The Coalition Provisional Authorityadministration was divided into
regional areas. CPA South was placed under Uniteaddom responsibility
and control, with a United Kingdom Regional Coosator. It covered the
southernmost four of Irag’'s eighteen provinceshdaaving a governorate
coordinator. United Kingdom troops were deployethim same area.

29. The United Nations Security Council Resolutié®3 referred to by
Ambassador Bremer in CPA Regulation No. 1 was édgt@aopted six
days later, on 22 May 2003. It provided as follows:

“The Security Coungil

Recallingall its previous relevant resolutions,

Resolvedhat the United Nations should play a vital ralehumanitarian relief, the
reconstruction of Iraq, and the restoration andtdsthment of national and local
institutions for representative governance,
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Welcoming alsothe resumption of humanitarian assistance and ctiinuing
efforts of the Secretary-General and the specihliagencies to provide food and
medicine to the people of Iraq,

Welcominghe appointment by the Secretary-General of hecBpAdviser on Iraq,

Noting the letter of 8 May 2003 from the Permanent Reprigives of the United
States of America and the United Kingdom of Greataiy and Northern Ireland to
the President of the Security Council (S/2003/538§ recognizing the specific
authorities, responsibilities, and obligations una@g@plicable international law of
these states as occupying powers under unified @mdrtthe ‘Authority’),

Noting furtherthat other States that are not occupying powersvarking now or in
the future may work under the Authority,

Welcoming furthethe willingness of Member States to contributestability and
security in Iraq by contributing personnel, equiptend other resources under the
Authority,

Determiningthat the situation in Iraq, although improved, tbmres to constitute a
threat to international peace and security,

Actingunder Chapter VIl of the Charter of the United ibias,

1. Appealsto Member States and concerned organizations distate people of
Irag in their efforts to reform their institutiorend rebuild their country, and to
contribute to conditions of stability and security Iraq in accordance with this
resolution;

2. Calls uponall Member States in a position to do so to redgormediately to the
humanitarian appeals of the United Nations andratiternational organizations for
Irag and to help meet the humanitarian and othedsieof the Iraqi people by
providing food, medical supplies, and resourcesessary for reconstruction and
rehabilitation of Iragq’s economic infrastructure;

4. Calls uponthe Authority, consistent with the Charter of theited Nations and
other relevant international law, to promote thdfave of the Iraqi people through the
effective administration of the territory, includinn particular working towards the
restoration of conditions of security and stabilityd the creation of conditions in
which the Iraqi people can freely determine the@mgolitical future;

5. Calls upon all concerned to comply fully with their obligati® under
international law including in particular the GemeConventions of 1949 and the
Hague Regulations of 1907,
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8. Requeststhe Secretary-General to appoint a Special Reptatbee for Iraq
whose independent responsibilities shall involyeoréng regularly to the Council on
his activities under this resolution, coordinatiactivities of the United Nations in
post-conflict processes in Iraq, coordinating ambimited Nations and international
agencies engaged in humanitarian assistance aodsteaction activities in Iraqg, and,
in coordination with the Authority, assisting thegple of Iraq through:

(a) coordinating humanitarian and reconstructi@sistance by United Nations
agencies and between United Nations agencies andagernmental organizations;

(b) promoting the safe, orderly, and voluntaryuratof refugees and displaced
persons;

(c) working intensively with the Authority, the gele of Iraq, and others concerned
to advance efforts to restore and establish ndti@ma local institutions for
representative governance, including by workingethgr to facilitate a process
leading to an internationally recognized, repres@re government of Irag;

(d) facilitating the reconstruction of key infragtture, in cooperation with other
international organizations;

(e) promoting economic reconstruction and the @@ for sustainable
development, including through coordination with tiomal and regional
organizations, as appropriate, civil society, denand the international financial
institutions;

(f) encouraging international efforts to contribub basic civilian administration
functions;

(g) promoting the protection of human rights;

(h) encouraging international efforts to rebuiltk tcapacity of the Iragi civilian
police force; and

(i) encouraging international efforts to promatgdl and judicial reform;

24. Requestshe Secretary-General to report to the Councikgular intervals on
the work of the Special Representative with respecthe implementation of this
resolution and on the work of the International &dvy and Monitoring Board and
encourageshe United Kingdom of Great Britain and Northereland and the United
States of America to inform the Council at regutdervals of their efforts under this
resolution;

25. Decidesto review the implementation of this resolutiorthin twelve months
of adoption and to consider further steps that irighnecessary.

26. Calls upon Member States and international and regional drgéons to
contribute to the implementation of this resolution
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27. Decidesto remain seized of this matter.”

4. Developments between July 2003 and June 2004

30. In July 2003 the Governing Council of Iraq westablished. The
Coalition Provisional Authority was required to soit with it on all
matters concerning the temporary governance of Iraq

31. On 16 October 2003 the United Nations Sec@ibyncil passed a
further resolution, 1511, which provideadter alia, as follows:

“The Security Council

Recognizinghat international support for restoration of cdiodis of stability and
security is essential to the well-being of the geay Iraq as well as to the ability of
all concerned to carry out their work on behaltled people of Iragq, and welcoming
Member State contributions in this regard undeoltg®n 1483 (2003),

Determiningthat the situation in Iraq, although improved, tooues to constitute a
threat to international peace and security,

Actingunder Chapter VIl of the Charter of the United ibias,

1. Reaffirmsthe sovereignty and territorial integrity of Iraaqd underscores, in that
context, the temporary nature of the exercise legyGbalition Provisional Authority
(Authority) of the specific responsibilities, authi®s, and obligations under
applicable international law recognized and sethfar resolution 1483 (2003), which
will cease when an internationally recognized, espntative government established
by the people of Iraq is sworn in and assumes gspansibilities of the Authority,
inter alia, through steps envisaged in paragraphs 4 throwgiud 7.0 below;

8. Resolvesthat the United Nations, acting through the SecyeGeneral, his
Special Representative, and the United Nationssfemste Mission in Iraq, should
strengthen its vital role in Iraq, including by piding humanitarian relief, promoting
the economic reconstruction of and conditions fastainable development in Iraq,
and advancing efforts to restore and establishonatiand local institutions for
representative government;

13. Determinesthat the provision of security and stability issestial to the
successful completion of the political process @tireed in paragraph 7 above and to
the ability of the United Nations to contribute exffively to that process and the
implementation of resolution 1483 (2003), andhorizesa multinational force under
unified command to take all necessary measuresritribute to the maintenance of
security and stability in Iraq, including for theurpose of ensuring necessary
conditions for the implementation of the timetalaled programme as well as to
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contribute to the security of the United Nationssiégnce Mission for Iraq, the
Governing Council of Iraq and other institutionstbé Iragi interim administration,
and key humanitarian and economic infrastructure;

14. Urges Member States to contribute assistance under Whiged Nations
mandate, including military forces, to the multinagl force referred to in
paragraph 13 above;

25. Requestshat the United States, on behalf of the multoval force as outlined
in paragraph 13 above, report to the Security Cibumcthe efforts and progress of
this force as appropriate and not less than evgnmyaenths;

26. Decidego remain seized of the matter.”

32. Reporting to the United Nations Security Coluoe 16 April 2004,
the United States Permanent Representative saidttteaMulti-National
Force had conducted “the full spectrum of militaperations, which range
from the provision of humanitarian assistance,|aairs and relief and
reconstruction activities to the detention of thosbo are threats to
security...” In a submission made by the CoalitRnovisional Authority to
the United Nations High Commissioner for Human Rigbn 28 May 2004
it was stated that the United States and Unitedy#em military forces
retained legal responsibility for the prisonerswadr and detainees whom
they respectively held in custody.

33. On 3 June 2004 the Iraqi Foreign Minister tild United Nations
Security Council:

“We seek a new and unambiguous draft resolutionuhderlines the transfer of full
sovereignty to the people of Iraq and their repregeves. The draft resolution must
mark a clear departure from Security Council retsohs 1483 (2003) and 1511
(2003) which legitimised the occupation of our coyn

However, we have yet to reach the stage of beitgtabmaintain our own security
and therefore the people of Irag need and reqtesagsistance of the multinational
force to work closely with Iraqi forces to stabdizhe situation. | stress that any
premature departure of international troops wouddl to chaos and the real
possibility of civil war in Irag. This would causehumanitarian crisis and provide a
foothold for terrorists to launch their evil camgiin our country and beyond our
borders. The continued presence of the multinatiforae will help preserve Irag’'s
unity, prevent regional intervention in our affa@ed protect our borders at this
critical stage of our reconstruction.”

34. On 5 June 2004, the Prime Minister of therimteGovernment of
Irag, Dr Allawi, and the United States Secretarystdte, Mr Powell, wrote
to the President of the Security Council, as fodow
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“Republic of Iraq,
Prime Minister Office.
Excellency:

On my appointment as Prime Minister of the Inte@overnment of Iraq, | am
writing to express the commitment of the peoplelrafj to complete the political
transition process to establish a free, and dertiocheagq and to be a partner in
preventing and combating terrorism. As we enteritical new stage, regain full
sovereignty and move towards elections, we will chabe assistance of the
international community.

The Interim Government of Irag will make every effto ensure that these elections
are fully democratic, free and fair. Security atabsity continue to be essential to our
political transition. There continue, however, te torces in Iraq, including foreign
elements, that are opposed to our transition tagedemocracy, and security. The
Government is determined to overcome these foaed,to develop security forces
capable of providing adequate security for theilpasgpple.

Until we are able to provide security for ourselviegluding the defence of Iraq’s
land, sea and air space, we ask for the suppothefSecurity Council and the
international community in this endeavour. We seeknew resolution on the
Multinational Force (MNF) mandate to contribute nmintaining security in Iraq,
including through the tasks and arrangements seinothe letter from Secretary of
State Colin Powell to the President of the Unitedidhs Security Council. ...

We are ready to take sovereign responsibility fmaregning Iraq by June 30. We are
well aware of the difficulties facing us, and ofra@asponsibilities to the Iraqi people.
The stakes are great, and we need the supporteointhrnational community to
succeed. We ask the Security Council to help uadiyng now to adopt a Security
Council resolution giving us necessary support.

I understand that the Co-sponsors intend to aririexdtter to the resolution on Iraq
under consideration. In the meantime, | requedtytba provide copies of this letter to
members of the Council as quickly as possible.

(Signed) Dr. Ayad Allawi”
“The Secretary of State,
Washington.
Excellency:
Recognizing the request of the government of IcagHe continued presence of the
Multi-National Force (MNF) in Iraq, and followingpasultations with Prime Minister
Ayad Allawi of the Iraqgi Interim Government, | anriting to confirm that the MNF

under unified command is prepared to continue tardmute to the maintenance of
security in Iraq, including by preventing and detey terrorism and protecting the
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territory of Irag. The goal of the MNF will be telp the Iraqgi people to complete the
political transition and will permit the United Nams and the international
community to work to facilitate Iraq’s reconstrumti

Under the agreed arrangement, the MNF stands readgntinue to undertake a
broad range of tasks to contribute to the maintemani security and to ensure force
protection. These include activities necessary danter ongoing security threats
posed by forces seeking to influence Iraq’s pdlitftture through violence. This will
include combat operations against members of thesaps, internment where this is
necessary for imperative reasons of security, dmd dontinued search for and
securing of weapons that threaten Iraq’s security.

In order to continue to contribute to security, M&F must continue to function
under a framework that affords the force and its@enel the status that they need to
accomplish their mission, and in which the conttiiby states have responsibility for
exercising jurisdiction over their personnel andickhwill ensure arrangements for,
and use of assets by, the MNF. The existing framkewoverning these matters is
sufficient for these purposes. In addition, thecésr that make up the MNF are and
will remain committed at all times to act consistgnvith their obligations under the
law of armed conflict, including the Geneva Convam.

The MNF is prepared to continue to pursue its curedforts to assist in providing a
secure environment in which the broader internafi@ommunity is able to fulfil its
important role in facilitating Irag’s reconstruatioln meeting these responsibilities in
the period ahead, we will act in full recognitioihamd respect for Iragi sovereignty.

We look to other member states and internationdl @gional organizations to
assist the people of Irag and the sovereign Irayyieghment in overcoming the
challenges that lie ahead to build a democratmyrgeand prosperous country.

The co-sponsors intend to annex this letter to mtbeolution on Irag under
consideration. In the meantime, | request that goovide copies of this letter to
members of the Council as quickly as possible.

(Signed) Colin L. Powell”
35. Provision for the new regime was made in Whi&ations Security

Council Resolution 1546, adopted on 8 June 200grdvided as follows,
with the above letters from Dr Allawi and Mr Powatinexed:

“The Security Coungil

Welcomingthe beginning of a new phase in Iraqg's transitiora democratically
elected government, and looking forward to the efidthe occupation and the
assumption of full responsibility and authority ayfully sovereign and independent
Interim Government of Iraq by 30 June 2004,

Recallingall of its previous relevant resolutions on Iraq,
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Recalling the establishment of the United Nations Assistahtission for Iraq
(UNAMI) on 14 August 2003, andffirming that the United Nations should play a
leading role in assisting the Iragi people and gowent in the formation of
institutions for representative government,

Recognizingthat international support for restoration of dtgband security is
essential to the well-being of the people of Iraqveell as to the ability of all
concerned to carry out their work on behalf of greople of Iraq, andvelcoming
Member State contributions in this regard underoltg®mn 1483 (2003) of
22 May 2003 and resolution 1511 (2003),

Recalling the report provided by the United States to theuBg Council on
16 April 2004 on the efforts and progress madehieyniultinational force,

Recognizingthe request conveyed in the letter of 5 June 2006 the Prime
Minister of the Interim Government of Iraq to theeSident of the Council, which is
annexed to this resolution, to retain the presefitke multinational force,

Welcoming the willingness of the multinational force to come efforts to
contribute to the maintenance of security and Btahin Iraq in support of the
political transition, especially for upcoming eliects, and to provide security for the
United Nations presence in Iraqg, as described énldtter of 5 June 2004 from the
United States Secretary of State to the PresidetiteoCouncil, which is annexed to
this resolution,

Noting the commitment of all forces promoting the maiatece of security and
stability in Iraq to act in accordance with inteinaal law, including obligations
under international humanitarian law, and to coafeemwith relevant international
organizations,

Determiningthat the situation in Iraq continues to constitatireat to international
peace and security,

Actingunder Chapter VIl of the Charter of the United ibias,

1. Endorseghe formation of a sovereign Interim Governmentraf ... which will
assume full responsibility and authority by 30 Ja084 for governing Iraqg...;

2. Welcomeghat, also by 30 June 2004, the occupation will and the Coalition
Provisional Authority will cease to exist, and thbatq will reassert its full
sovereignty;

7. Decidesthat in implementing, as circumstances permitjrthrandate to assist
the Iragi people and government, the Special Reptasve of the Secretary-General
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and the United Nations Assistance Mission for I(BINAMI), as requested by the
Government of Iraq, shall:

(a) play a leading role to:

(i) assist in the convening, during the month wfy 2004, of a national conference
to select a Consultative Council;

(ii) advise and support the Independent ElectGahmission of Iraq, as well as the
Interim Government of Iraq and the Transitional ibia@l Assembly, on the process
for holding elections;

(iif) promote national dialogue and consensuséding on the drafting of a national
constitution by the people of Iraq;

(b) and also:

(i) advise the Government of Iraq in the developtraf effective civil and social
services;

(ii) contribute to the coordination and deliveryreconstruction, development, and
humanitarian assistance;

(i) promote the protection of human rights, oatl reconciliation, and judicial
and legal reform in order to strengthen the rul@wefin Irag; and

(iv) advise and assist the Government of Iraqrotial planning for the eventual
conduct of a comprehensive census;

9. Notesthat the presence of the multinational force amlrs at the request of the
incoming Interim Government of Iraq and therefogaffirmsthe authorization for the
multinational force under unified command estal@éhinder resolution 1511 (2003),
having regard to the letters annexed to this réismiy

10. Decides that the multinational force shall have the autlhoto take all
necessary measures to contribute to the mainterdrssurity and stability in Iraq in
accordance with the letters annexed to this reisoligxpressing, inter alia, the Iraqi
request for the continued presence of the multnati force and setting out its tasks,
including by preventing and deterring terrorismfisat, inter alia, the United Nations
can fulfil its role in assisting the Iragi peopk @utlined in paragraph seven above and
the Iraqgi people can implement freely and withautiniidation the timetable and
programme for the political process and benefitnfr@construction and rehabilitation
activities;

15. RequestsMember States and international and regional drgéions to
contribute assistance to the multinational foreeluding military forces, as agreed
with the Government of Iraq, to help meet the negfdthe Iraqgi people for security
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and stability, humanitarian and reconstructionsiaace, and to support the efforts of
UNAMI;

30. Requestghe Secretary-General to report to the Councihiwithree months
from the date of this resolution on UNAMI operatian Iraq, and on a quarterly basis
thereafter on the progress made towards natioredtiehs and fulfilment of all
UNAMI’s responsibilities;

31. Requestghat the United States, on behalf of the multovzai force, report to
the Council within three months from the date d§ tfesolution on the efforts and
progress of this force, and on a quarterly bassctifter;

32. Decidesto remain actively seized of the matter.”

36. On 18 June 2003 the Coalition Provisional Autly had issued
Memorandum No. 3, which set out provisions on anahidetention and
security internment by the Coalition Forces. A sed version of
Memorandum No. 3 was issued on 27 June 2004. Viged as follows:

“Section 6: MNF Security Internee Process

(1) Any person who is detained by a national cayent of the MNF for imperative
reasons of security in accordance with the mandate out in UNSCR 1546
(hereinafter ‘security internees’) shall, if hehisld for a period longer than 72 hours,
be entitled to have a review of the decision terimtim.

(2) The review must take place with the least jpbsglelay and in any case must
be held no later than 7 days after the date ofatidni into an internment facility.

(3) Further reviews of the continued detentionaofy security internee shall be
conducted on a regular basis but in any case t@ttlaan six months from the date of
induction into an internment facility.

(4) The operation, condition and standards ofiatgrnment facility established by
the MNF shall be in accordance with Section IVha Fourth Geneva Convention.

(5) Security internees who are placed in interrnaéter 30 June 2004 must in all
cases only be held for so long as the imperatiasars of security in relation to the
internee exist and in any case must be eithergeteiiom internment or transferred to
the Iraqi criminal jurisdiction no later than 18 ntbs from the date of induction into
an MNF internment facility. Any person under the ad 18 interned at any time shall
in all cases be released not later than 12 moftéisthe initial date of internment.

(6) Where it is considered that, for continuingpgmative reasons of security, a
security internee placed in internment after 3QtheJ2004 who is over the age of 18
should be retained in internment for longer thannidhths, an application shall be
made to the Joint Detention Committee (JDC) forrapal to continue internment for
an additional period. In dealing with the applioatithe members of the JDC will
present recommendations to the co-chairs who moirglyj agree that the internment
may continue and shall specify the additional perf internment. While the
application is being processed the security interngay continue to be held in
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internment but in any case the application mudinadized not later than two months
from the expiration of the initial 18 month interant period.

(7) Access to internees shall be granted to théo@isman. Access will only be
denied the Ombudsman for reasons of imperativaanjilinecessity as an exceptional
and temporary measure. The Ombudsman shall be tpedmio inspect health,
sanitation and living conditions and to interviellviaternees in private and to record
information regarding an internee.

(8) Access to internees shall be granted to effidelegates of the ICRC. Access
will only be denied the delegates for reasons gierative military necessity as an
exceptional and temporary measure. The ICRC dalegdtall be permitted to inspect
health, sanitation and living conditions and teimtew all internees in private. They
shall also be permitted to record information relgag an internee and may pass
messages to and from the family of an interneeestilhhp reasonable censorship by the
facility authorities. ..."

5. The end of the occupation and subsequent davelats

37. On 28 June 2004 full authority was transfeffredn the Coalition
Provisional Authority to the Interim Government, darthe Coalition
Provisional Authority ceased to exist. Subsequetitly Multi-National
Force, including the British forces forming part ibf remained in Iraq
pursuant to requests by the Iragi Government anlloasations from the
United Nations Security Council.

38. On 19 May 2006 the new Iragi Constitution &eepted. It provided
that any law which contradicted its provisions wieemed to be void.
Article 15 of the Constitution requirethter alia, that any deprivation of
liberty must be based on a decision issued by getent judicial authority
and Article 37 provided that no-one should be kigptcustody except
according to a judicial decision.

39. The authorisation for the presence of the iMNdttional Force in
Irag under United Nations Security Council Resolutl546 was extended
by Resolution 1637 of 8 November 2005 and Resoilutiy23 of
28 November 2006 until 31 December 2006 and 31 mbee 2007
respectively. These resolutions also annexed alnaexge of letters between
the Prime Minister of Irag and the United Statesr8tary of State,
Condoleeza Rice, referring back to the originalhexge of letters annexed
to Resolution 1546.

6. Reports to the Security Council on the inteminnegime in Iraq

40. On 7 June 2005, as required by Resolution 1846 Secretary
General of the United Nations reported to the Sscu@ouncil on the
situation in Iraq (S/2005/373). Under the headiHgrhan Rights activities”
he statedinter alia:
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“70. The volume of reports on human rights viaat in Iraq justifies serious
concern. Accounts of human rights violations camirto appear in the press, in
private security reports and in reports by locamhu rights groups. Individual
accounts provided to UNAMI and admissions by théhanities concerned provide
additional indications about this situation. In macases, the information about
violations has been widely publicized. Effective mitoring of the human rights
situation remains a challenge, particularly becdbsecurrent security situation makes
it difficult to obtain evidence and further invagte allegations. In most instances,
however, the consistency of accounts points ta gdatterns.

72. ... One of the major human rights challengesains the detention of thousands
of persons without due process. According to thenistiiy of Justice, there were
approximately 10,000 detainees at the beginningpoil, 6,000 of whom were in the
custody of the Multinational Force. Despite theeasle of some detainees, their
number continues to grow. Prolonged detention witraxcess to lawyers and courts
is prohibited under international law, includingrithg states of emergency.”

Similar concerns were repeated in his reports opteéeber and
December 2005 (S/2005/585, § 52; S/2005/766, Safd) March, June,
September and December 2006 (S/2006/137, § 54;0&/260, § 47;
S/2006/706, § 36; S/2006/945, § 45). By the en@Qff6 he reported that
there were 13,571 detainees in Multi-National Fadegention centres. In
his report of March 2006 he observed:

“At the same time, the internment of thousandsadjis by the Multinational Force
and the Iraqgi authorities constitutes de factoteabi detention. The extent of such
practices is not consistent with the provisions infernational law governing
internment for imperative reasons of security.”

In June 2007 he described the increase in the nuofbéetainees and
security internees as a pressing human rights cori&é2007/330, § 31).

41. Similar observations were contained in theorspof the United
Nations Assistance Mission for Irag (UNAMI), whigbaragraph 7 of
United Nations Security Council Resolution 1546 dated to promote the
protection of human rights in Irag. In its report the period July-August
2005, UNAMI expressed concern about the high numikerpersons
detained, observing that “Internees should enjoly thé protections
envisaged in all the rights guaranteed by inteonali human rights
conventions”. In its next report (September-Octop@05) it repeated this
expression of concern and advised “There is anntingeed to provide [a]
remedy to lengthy internment for reasons of seguwithout adequate
judicial oversight”. In July-August 2006 it repadtehat of the 13,571
detainees in Multi-National Force custody, 85 indidals were under
United Kingdom custody while the rest were undert&thStates authority.
In the report for September-October 2006 UNAMI egsed concern that
there had been no reduction in the number of Sgdunternees detained by
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the Multi-National Force. In its report for Janudarch 2007 UNAMI
commented:

“71. The practice of indefinite internment of dates in the custody of the MNF
remains an issue of concern to UNAMI. Of the tatial 6,931 persons held at the end
of February, an unknown number are classified azurgg internees, held for
prolonged periods effectively without charge oraltri... The current legal
arrangements at the detention facilities do ndtl file requirement to grant detainees
due process. ..."

UNAMI returned to this subject in its report for ApJune 2007, stating
inter alia:

“72. In UNAMI’s view, the administrative review pcess followed by the MNF
through the Combined Review and Release Board (QRBfuires improvement to
meet basic due process requirements. Over timgyrteedures in force have resulted
in prolonged detention without trial, with many saty internees held for several
years with minimal access to the evidence agahlmtand without their defense
counsel having access to such evidence. Whileutrert review process is based on
procedures contained in the Fourth Geneva ConwentldNAMI notes that,
irrespective of the legal qualification of the digtf both in situations of international
and internal armed conflict the Geneva Conventamsnot of exclusive application
to persons deprived of their liberty in connectiaith the conflict. Alongside
common article 3 to the four Geneva Conventions amstomary international law,
international human rights law also applies. Acaugly, detainees during an internal
armed conflict must be treated in accordance witérnational human rights law. As
such, persons who are deprived of their liberty emétled to be informed of the
reasons for their arrest; to be brought promptlipteea judge if held on a criminal
charge, and to challenge the lawfulness of thderd®on.”

The report also referred to an exchange of corredgace between the
United States’ authorities and UNAMI, on the quastiwhether the
International Covenant for the Protection of Ciaihd Political Rights
applied in relation to the Multi-National Force'scsirity internment regime.
While the United States’ authorities maintainedt tihadid not, UNAMI
concluded:

“T7. There is no separation between human rights iaternational humanitarian
law in Security Council Resolutions adopted undbager VII. In fact, the leading
resolutions on Iraq, such as Resolution 1546 ofJ2004, cite in the preamble:
‘Affirming the importance of the rule of law, natial reconciliation, respect for
human rights including the rights of women, fundataéfreedoms, and democracy’.
This arguably applies to all forces operating iglrThe letter from the Government
of Iraq attached to SC res. 1723 also states Tha forces that make up MNF will
remain committed to acting consistently with thebligations and rights under
international law, including the law of armed cdactfl International law includes
human rights law.”
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[I. RELEVANT INTERNATIONAL LAW MATERIALS

A. Relevant provisions of international humanitarian law

42. Articles 42 and 43 of the Regulations conceynihe Laws and
Customs of War on Land (The Hague, 18 October 19@reafter, “the
Hague Regulations”) provide as follows:

“42. Territory is considered occupied when it ¢sually placed under the authority
of the hostile army. The occupation extends onlthtterritory where such authority
has been established and can be exercised.

43. The authority of the legitimate power havindact passed into the hands of the
occupant, the latter shall take all the measurdssrpower to restore, and ensure, as
far as possible, public order and safety, whil@eesing, unless absolutely prevented,
the laws in force in the country.”

43. The Convention (IV) relative to the ProtectafrCivilian Persons in
Time of War (Geneva, 12 August 1949: hereaftere “Bourth Geneva
Convention”) defines “protected persons” as follows

“4. Persons protected by the Convention are thds® at a given moment and in
any manner whatsoever, find themselves, in case afnflict or occupation, in the
hands of a Party to the conflict or Occupying Poefewhich they are not nationals.

Nationals of a State which is not bound by the Gmtion are not protected by it.
Nationals of a neutral State who find themselvethéterritory of a belligerent State,
and nationals of a co-belligerent State, shall betregarded as protected persons
while the State of which they are nationals hasnmabdiplomatic representation in the
State in whose hands they are. ...”

It contains the following provisions in relation $ecurity measures and
internment:

“27. Protected persons are entitled, in all cirstances, to respect for their persons,
their honour, their family rights, their religiow®nvictions and practices, and their
manners and customs. They shall at all times beaheiy treated, and shall be
protected especially against all acts of violence¢heeats thereof and against insults
and public curiosity.

Women shall be especially protected against amglathin their honour, in particular
against rape, enforced prostitution, or any forrmdecent assault.

Without prejudice to the provisions relating toithe&tate of health, age and sex, all
protected persons shall be treated with the samsideration by the Party to the
conflict in whose power they are, without any adeedistinction based, in particular,
on race, religion or political opinion.

However, the Parties to the conflict may take segfasures of control and security
in regard to protected persons as may be necessaryesult of the war.
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41. Should the Power in whose hands protectedopsrsnay be consider the
measures of control mentioned in the present Cdioreto be inadequate, it may not
have recourse to any other measure of control rsexere than that of assigned
residence or internment, in accordance with theipians of Articles 42 and 43.

In applying the provisions of Article 39, secondgmraph, to the cases of persons
required to leave their usual places of residenceittue of a decision placing them
in assigned residence elsewhere, the Detaining Pshal be guided as closely as
possible by the standards of welfare set forth art RIl, Section IV of this
Convention.

42. The internment or placing in assigned residenfcprotected persons may be
ordered only if the security of the Detaining Powakes it absolutely necessary.

If any person, acting through the representatifekeProtecting Power, voluntarily
demands internment and if his situation renders #iep necessary, he shall be
interned by the Power in whose hands he may be.

43. Any protected person who has been internedlamed in assigned residence
shall be entitled to have such action reconsidesisdsoon as possible by an
appropriate court or administrative board desighdg the Detaining Power for that
purpose. If the internment or placing in assigresidence is maintained, the court or
administrative board shall periodically, and asteavice yearly, give consideration to
his or her case, with a view to the favourable aineant of the initial decision, if
circumstances permit.

Unless the protected persons concerned objechetaning Power shall, as rapidly
as possible, give the Protecting Power the namespfprotected persons who have
been interned or subjected to assigned residemcehho have been released from
internment or assigned residence. The decisiotiseo€ourts or boards mentioned in
the first paragraph of the present Article shabalsubject to the same conditions, be
notified as rapidly as possible to the Protectiogvé.

64. The penal laws of the occupied territory shalnain in force, with the
exception that they may be repealed or suspendaleb®ccupying Power in cases
where they constitute a threat to its security robastacle to the application of the
present Convention.

Subject to the latter consideration and to the ss&te for ensuring the effective
administration of justice, the tribunals of the ogied territory shall continue to
function in respect of all offences covered byshal laws.

The Occupying Power may, however, subject the djounl of the occupied
territory to provisions which are essential to daghe Occupying Power to fulfil its
obligations under the present Convention, to mairtae orderly government of the
territory, and to ensure the security of the OceupyPower, of the members and
property of the occupying forces or administratiand likewise of the establishments
and lines of communication used by them.
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78. If the Occupying Power considers it necess#&oy, imperative reasons of
security, to take safety measures concerning pextegersons, it may, at the most,
subject them to assigned residence or to internment

Decisions regarding such assigned residence anmtnt shall be made according
to a regular procedure to be prescribed by the @yng Power in accordance with
the provisions of the present Convention. This pdare shall include the right of
appeal for the parties concerned. Appeals shalid@ded with the least possible
delay. In the event of the decision being upheidshiall be subject to periodical
review, if possible every six months, by a compeberly set up by the said Power.”

Protected persons made subject to assigned residerdt thus required to leave
their homes shall enjoy the full benefit of Artid® of the present Convention.”

Protocol Additional to the Geneva Conventions ofAL®just 1949, and
relating to the Protection of Victims of Internated Armed Conflicts
(Protocol 1), 8 June 1977, provides in Article 73:8

“Any person arrested, detained or interned foromdirelated to the armed conflict
shall be informed promptly, in a language he urtdeds, of the reasons why these
measures have been taken. Except in cases of arrdstention for penal offences,
such persons shall be released with the minimuraydebssible and in any event as
soon as the circumstances justifying the arresgntien or internment have ceased to
exist.”

B. Relevant provisions of the United Nations Chadr 1945

44. The preamble to the United Nations Charteestmter alia:
“We, the peoples of the United Nations,

Determined

to save succeeding generations from the scourg@afwhich twice in our lifetime
has brought untold sorrow to mankind, and

to reaffirm faith in fundamental human rights, e tdignity and worth of the human
person, in the equal rights of men and women anthtibns large and small, and

to establish conditions under which justice ancees for the obligations arising
from treaties and other sources of internationaldan be maintained, ...”

Article 1 sets out the purposes of the United Netjas follows:

“(1) To maintain international peace and secudtyd to that end: to take effective
collective measures for the prevention and remof/éthreats to the peace, and for the
suppression of acts of aggression or other breaufithe peace, and to bring about by
peaceful means, and in conformity with the prinegpbf justice and international law,
adjustment or settlement of international disputesituations which might lead to a
breach of the peace;
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(3) To achieve international cooperation in .orpoting and encouraging respect
for human rights and for fundamental freedoms fbwé#hout distinction as to race,
sex, language, or religion; ...”

Article 24 providesnter alia:

“(1) In order to ensure prompt and effective attioy the United Nations, its
Members confer on the Security Council primary cesibility for the maintenance
of international peace and security, and agreeithearrying out its duties under this
responsibility the Security Council acts on theihalf.

(2) In discharging these duties the Security Cdwiall act in accordance with the
Purposes and Principles of the United Nations. 3jmecific powers granted to the
Security Council for the discharge of these dutieslaid down in Chapters VI, VII,
VI, and XII.”

Article 25 of the Charter provides:

“The Members of the United Nations agree to acespot carry out the decisions of
the Security Council in accordance with the presidrter.”

45. Chapter VIl of the Charter is entitled “Acti@nth respect to threats
to the peace, breaches of the peace and acts oésagm”. Article 39
provides:

“The Security Council shall determine the existedeany threat to the peace,
breach of the peace, or act of aggression and stedé recommendations, or decide
what measures shall be taken in accordance witicldst41 and 42, to maintain or
restore international peace and security.”

46. Articles 41 and 42 read as follows:

“41. The Security Council may decide what measures involving the use of
armed force are to be employed to give effectsaécisions, and it may call upon the
Members of the United Nations to apply such measurbese may include complete
or partial interruption of economic relations arfdrail, sea, air, postal, telegraphic,
radio, and other means of communication, and thieraace of diplomatic relations.”

42. Should the Security Council consider that mess provided for in Article 41
would be inadequate or have proved to be inadegitateay take such action by air,
sea, or land forces as may be necessary to mamta@astore international peace and
security. Such action may include demonstratiofecKade, and other operations by
air, sea, or land forces of Members of the Unitedidhs.”

Articles 43-45 provide for the conclusion of agremts between
Member States and the Security Council for the &rto contribute to the
latter land and air forces necessary for the puwpo$ maintaining
international peace and security. No such agreestte&ve been concluded.

Chapter VIl continues:

“48. The action required to carry out the decisioh the Security Council for the

maintenance of international peace and securitlf bhaaken by all the Members of
the United Nations or by some of them, as the Styo@puncil may determine.
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Such decisions shall be carried out by the Membéthe United Nations directly
and through their action in the appropriate intéomal agencies of which they are
members.

49. The Members of the United Nations shall jairaffording mutual assistance in
carrying out the measures decided upon by the Bg&ouncil.”

Article 103 of the Charter reads as follows:

“In the event of a conflict between the obligaticafsthe Members of the United
Nations under the present Charter and their olitigatunder any other international
agreement, their obligations under the presentt€hahall prevail.”

C. Relevant provisions of the Vienna Convention orthe Law of
Treaties 1969

47. Article 30 is entitled “Application of success treaties relating to
the same subject matter” and its first paragrapdses follows:
“1. Subject to Article 103 of the Charter of thenitéd Nations, the rights and

obligations of States Parties to successive treatiating to the same subject matter
shall be determined in accordance with the foll@yparagraphs. ..."

D. Relevant case-law of the International Court oflustice

48. The International Court of Justice has heltiche 103 of the United
Nations Charter to mean that the Charter obligatioh United Nations
Member States prevail over conflicting obligatiofsom another
international treaty, regardless of whether théetatreaty was concluded
before or after the United Nations Charter or wadyoa regional
arrangementNicaragua v. United States of Amerid€J Reports, 1984,
p. 392, at § 107). The International Court of Jesthas also held that
Article 25 of the United Nations Charter means thatited Nations
Member States’ obligations under a Security CouRakolution prevail
over obligations arising under any other internalocagreementQuestions
of Interpretation and Application of the 1971 Madl Convention arising
from the Aerial Incident at Lockerbie (Libyan Ardamahiriya v United
States of America and Libyan Arab Jamahiriya v &chiKingdom,ICJ
Reports 1992, vol. 1, p. 16, at § 42, and p. 11834.

49. In its advisory opinion Legal consequences for States of the
continued presence of South Africa in Namibia, itbstanding Security
Council resolution 276 (19709 the International Court of Justice observed,
in connection with the interpretation of United Mas Security Council
resolutions:

“114. It has also been contended that the releSantirity Council resolutions are

couched in exhortatory rather than mandatory lagguand that, therefore, they do
not purport to impose any legal duty on any Stateto affect legally any right of any
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State. The language of a resolution of the SecuCityincil should be carefully
analysed before a conclusion can be made as tointing effect. In view of the
nature of the powers under Article 25, the questidgrether they have been in fact
exercised is to be determined in each case, haegayd to the terms of the resolution
to be interpreted, the discussions leading tdhé&, €harter provisions invoked and, in
general, all circumstances that might assist ierdahing the legal consequences of
the resolution of the Security Council.”

50. In its judgmentArmed Activities on the Territory of the Congo
(Democratic Republic of Congo (DRC) v. Ugahdd9 December 2005)
the International Court of Justice considered wetduring the relevant
period, Uganda was an “Occupying Power” of any pérthe territory of
the Democratic Republic of Congo, within the megniof customary
international law, as reflected in Article 42 ofetiHague Regulations
(88 172-173). The International Court of Justicenfd that Ugandan forces
were stationed in the province of Ituri and exerdiguthority there, in the
sense that they had substituted their own authfoityhat of the Congolese
Government (88 174-176). The International Courdwudtice continued:

“178. The Court thus concludes that Uganda wasotieeipying Power in Ituri at
the relevant time. As such it was under an obliggtaccording to Article 43 of the
Hague Regulations of 1907, to take all the measimeits power to restore, and
ensure, as far as possible, public order and safetthe occupied area, while
respecting, unless absolutely prevented, the lavigrce in the DRC. This obligation
comprised the duty to secure respect for the agiplicrules of international human
rights law and international humanitarian law, tmtpct the inhabitants of the
occupied territory against acts of violence, and tootolerate such violence by any
third party.

179. The Court, having concluded that Uganda wascaupying Power in Ituri at
the relevant time, finds that Uganda’s responsibi engaged both for any acts of its
military that violated its international obligatierand for any lack of vigilance in
preventing violations of human rights and interoadl humanitarian law by other
actors present in the occupied territory, includiefel groups acting on their own
account.

180. The Court notes that Uganda at all timesrésgonsibility for all actions and
omissions of its own military forces in the territoof the DRC in breach of its
obligations under the rules of international huméghts law and international
humanitarian law which are relevant and applicabbbe specific situation.”

E. Relevant case-law of the European Court of Juse

51. Yassin Abdullah Kadi and Al Barakaat Interaasil Foundation
v. Council of the European Union and Commission tleé European
Communities (Joined Cases C-402/05 & C-415/05Py@&wmred a complaint
about the freezing of assets under European Contyniegulations
adopted to reflect United Nations Security CouRakolutions 1267(1999),
1333(2000) and 1390(2002), which dictateder alia, that all States were
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to take measures to freeze the funds and otherdialeassets of individuals
and entities associated with Osama bin Laden,|li@Qaeda network and the
Taliban. Those individuals, including the applicaniere identified by the
Sanctions Committee of the United Nations Secui@guncil. The
applicants argued that the Regulations wdtea vires because the assets
freezing procedure violated their fundamental sgtd a fair trial and to
respect for his property, as protected by the EemopgCommunity Treaty.

52. The Court of First Instance rejected the appli's claims and
upheld the Regulations, essentially finding that ¢ffect of Article 103 of
the United Nations Charter was to give United Na&icgecurity Council
Regulations precedence over other internationaigatibns (savejus
cogen$, which included the European Community Treatyudltthe Court
of First Instance concluded that it had no autlot review, even
indirectly, United Nations Security Council Resadus in order to assess
their conformity with fundamental rights.

53. Mr Kadi appealed to the European Court ofidesthere his case
was considered together with another appeal bystiaed Chamber, which
gave judgment on 3 September 2008. The European Gbdustice held
that European Community law formed a distinct, imé legal order and
that it was competent to review the lawfulness @fcemmunity Regulation
within that internal legal order, despite the fezt the Regulation had been
enacted in response to a United Nations Securityn€ib resolution. It
followed that, while it was not for the “Communipydicature” to review
the lawfulness of United Nations Security Counesalutions, they could
review the act of a Member State or Community ortfeat gave effect to
that resolution; doing so “would not entail any lidr@ge to the primacy of
the resolution in international law”. The Europe2ourt of Justice recalled
that the European Community was based on the rd@ldaw, that
fundamental rights formed an integral part of tleaeyal principles of law
and that respect for human rights was a conditibthe lawfulness of
Community acts. The obligations imposed by an mr@gonal agreement
could not have the effect of prejudicing the “camsional principles of the
European Community Treaty”, which included the pipte that all
Community acts had to respect fundamental rightee Regulations in
question, which provided for no right to challerag&eezing order, failed to
respect fundamental rights and should be annulled.

F. Relevant case-law of the United States Supreri®urt

54. InMunaf v. Gererf2008) 128 S.Ct. 2207, the United States Supreme
Court examined claims for habeas corpus relief framm American citizens
who voluntarily travelled to Irag and allegedly amitted crimes there.
They were each arrested in October 2004 by Americeres operating as
part of the Multi-National Force; given hearingsfdse Multi-National
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Force Tribunals composed of American officers, woacluded that they
posed threats to Iraq’s security; and placed indhstody of the United
States military operating as part of the Multi-Matl Force. It was
subsequently decided to transfer the detaineebecaustody of the Iraqi
authorities to stand trial on criminal charges befihe Iragi courts, and the
detainees sought orders from the Federal Courtkilptimg this, on the
ground that they risked torture if transferredragl custody. It was argued
on behalf of the United States Government thatRbeeral Courts lacked
jurisdiction over the detainees’ petitions becatise American forces
holding them operated as part of a multinationeddo The Supreme Court
observed that:

“The United States acknowledges that Omar and MarafAmerican citizens held
overseas in the immediate ‘physical custody’ of Aicen soldiers who answer only
to an American chain of command. The MNF-I itsghiemates subject to a unified
American command. ‘[A]s a practical matter,” the v@mment concedes, it is ‘the
President and the Pentagon, the Secretary of Defansl the American commanders
that control what ... American soldiers do,’ ..cliding the soldiers holding Munaf
and Omar. In light of these admissions, it is upgaing that the United States has

never argued that it lacks the authority to reledsmaf or Omar, or that it requires
the consent of other countries to do so.”

The Supreme Court concluded that it consideredshencessions the
end of the jurisdictional inquiry”. It held that Aemcan citizens held
overseas by American soldiers subject to a UnitateS chain of command
were not precluded from filing habeas petitionstie federal courts.
However, it further decided that Federal Districu@s could not exercise
their habeas jurisdiction to enjoin the United &tatfrom transferring
individuals alleged to have committed crimes andaided within the
territory of a foreign sovereign State to that seign State for criminal
prosecution. The petitioners’ allegations that thinsfer to Iraqi custody
was likely to result in torture were a matter ofi@@s concern but those
allegations generally had to be addressed by thécpbbranches, not the
judiciary.

G. Relevant materials of the International Law Conmission

55. The International Law Commission was estabtishy the United
Nations General Assembly in 1948 for the “promotafnthe progressive
development of international law and its codifioati It consists of
34 experts on international law, elected to the @isrion by the United
Nations’ General Assembly from a list of candidatesminated by
Governments of Member States.

56. In Article 5 of its draft Articles on the Ressibility of International
Organizations (adopted in May 2004), the Intermatiolaw Commission
stated as follows:
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“Conduct of organs or agents placed at the disposhlan international
organization by a state or another internationagjanization

The conduct of an organ of a state or an organgemtaof an international
organization that is placed at the disposal of lsgrointernational organization shall
be considered under international law an act of ldiger organization if the
organization exercises effective control over tatduct.”

The International Law Commission further stated, paragraphs 1
and 6-7 of its commentary on this article:

“l. When an organ of a state is placed at the od&p of an international
organization, the organ may be fully seconded & thrganization. In this case the
organ’s conduct would clearly be attributable otdythe receiving organization ...
Article 5 deals with the different situation in whithe lent organ or agent still acts to
a certain extent as organ of the lending statesoorgan or agent of the lending
organization. This occurs for instance in the aafsailitary contingents that a state
placed at the disposal of the [UN] for a peacekegpperation, since the state retains
disciplinary powers and criminal jurisdiction ovéne members of the national
contingent. In this situation the problem arisesthir a specific conduct of the lent
organ or agent has to be attributed to the reagignganization or to the lending state
or organization ...

6. Practice relating to peacekeeping forces iiqudarly significant in the present
context because of the control that the contrilgusitate retains over disciplinary
matters and criminal affairs. This may have consaqas with regard to attribution of
conduct ...

Attribution of conduct to the contributing statecigarly linked with the retention of
some powers by that state over its national coatihgnd thus on the control that the
state possesses in the relevant respect.

7. As has been held by several scholars, whenrganoor agent is placed at the
disposal of an international organization, the sieei question in relation to
attribution of a given conduct appears to be whodféective control over the conduct
in question.”

57. The Report of the Study Group of the Inteoral Law Commission
on “Fragmentation of International Law: Difficuliearising from the
Diversification and Expansion of International Law(April 2006)
commented, in respect of Article 103 of the Unithiétions Charter
(footnotes omitted):

“(a) What are the prevailing obligations?

331. Article 103 does not say that the Chartevagilg, but refers to obligations
under the Charter. Apart from the rights and oliayes in the Charter itself, this also
covers duties based on binding decisions by Uniedions bodies. The most
important case is that of Article 25 that obligesrivber States to accept and carry out
resolutions of the Security Council that have badopted under Chapter VII of the
Charter. Even if the primacy of Security Councitid@ons under Article 103 is not
expressly spelled out in the Charter, it has beigielyw accepted in practice as well as
in doctrine. The question has sometimes been rawether also Council resolutions
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adoptedultra vires prevail by virtue of Article 103. Since obligat®rior Member
States of the United Nations can only derive ouswth resolutions that are taken
within the limits of its powers, decisiondtra viresdo not give rise to any obligations
to begin with. Hence no conflict exists. The isgusimilar with regard to non-binding
resolutions adopted by United Nations organs, tliolg the Security Council. These
are not covered by Article 103.

(b) What does it mean for an obligation to prevaibver another?

333. What happens to the obligation over which icket 103 establishes
precedence? Most commentators agree that the gudsie is not of validity but of
priority. The lower-ranking rule is merely set asih the extent that it conflicts with
the obligation under Article 103. This was how Walk saw the matter during the
ILC debates on article 30 [of the Vienna Conventionthe Law of Treaties]: ‘[T]he

very language of Article 103 makes it clear thaarésumes the priority of the Charter,
not the invalidity of treaties conflicting with 'it.

334. A small number of authors have received aeneatensive view of the effects
of Article 103 - namely the invalidity of the coiufling treaty or obligation - on the
basis of the view of the Charter as a ‘constitutidnclear-cut answer to this question
(priority or invalidity?) cannot be received froimettext of Article 103. Yet the word
‘prevail’ does not grammatically imply that the lemranking provision would
become automatically null and void, or even suspdndThe State is merely
prohibited from fulfilling an obligation arising der that other norm. Article 103 says
literally that in case of a conflict, the State question should fulfil its obligation
under the Charter and perform its duties under rotigreements in as far as
compatible with obligations under the Charter. Thiso accords with the drafting
materials of the Charter, which state that:

‘it would be enough that the conflict should arisem the carrying out of an
obligation under the Charter. It is immaterial wreatthe conflict arises because of
intrinsic inconsistency between the two categoofesbligations or as the result of the
application of the provisions of the Charter ungieen circumstances.”

H. The Copenhagen Process on “The Handling of Deatees in
International Military Operations”

58. In 2007 the Danish Government initiated th@génhagen Process
on Handling Detainees in International Military @gons”. The process is
aimed at developing a multilateral approach totteatment of detainees in
military situations and it has attracted the inwoshent of at least 28 States
and a number of international organisations, indgdhe United Nations,
the European Union, the North Atlantic Treaty Oiigation, the African
Union and the International Committee of the RedsSr The “Non-Paper”,

prepared for the first Copenhagen Conference, 10dtdber 2007, stated
by way of introduction:
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“The past decade has seen a significant changleirctharacter of international
military operations. They have developed from tiadal peacekeeping operations
under Chapter VI/VI ¥ of the UN Charter, throughapemaking operations under
Chapter VII, to a new type of operation in whicHitary forces are acting in support
of governments that need assistance to stabilisie tountries or in support of the
international administration of territory. In suoperations, military forces may have
to perform tasks which would normally be performbg national authorities,
including detaining people in the context of bothlitary operations and law
enforcement.

At the same time, the countries which are to besteskfrequently have difficulties
fulfilling their human rights and humanitarian laobligations due to the internal
problems. Normal modus operandi including the tienof detainees to local
authorities may therefore often not be possibldt aray contradict the legal and
political commitment of the troop-contributing cdrias. The handling of detainees
thereby becomes a challenge in itself. If a suatd@ solution to these challenges is
not reached, it may have an impact on the abilitthe military forces of other States
to engage in certain types of operations. Statesetbre cannot disregard these
challenges when contributing to ongoing or futuperations of this nature.

The main challenge is a basic one: how do trooprituting States ensure that they
act in accordance with their international obligas when handling detainees,
including when transferring detainees to local arites or to other troop-
contributing countries? Solving this challenge @& simple, as it involves addressing
a number of complicated and contested legal isasesell as complicated practical
and political aspects. ..."

The “Non-Paper” continued, under the heading “Tregdl Basis [of
Detention]”:

“The legal basis for military forces to detain pars typically derives from the
mandate of a given operation. The types of oparatielevant for this non-paper are
typically based on a Chapter VII resolution of theited Nations Security Council. A
UNSC resolution may contain or refer to text onedébn, and supplementary
regulation may be found, for example, in Standapkr@ting Procedures, Rules of
Engagement and Status-of-Forces Agreements, althahg latter would also
represent an agreement with the territorial Stelbe wording in these instruments on
detention, however, is not always clear, if theiésis addressed at all.

In these circumstances, the mandate to detaintem dfased on the traditional
wording of UNSC resolutions giving a military fordhe mandate to ‘take all
necessary measures’ in order to fulfil the giveskt&Vhen a UN resolution is unclear
or contains no text on the mandate to detain, itite to self-defence may contain an
inherent yet limited right to detain. However, thigy leave the question open as to
the scope of the mandate, e.g., what type of deterg possible in self-defence and
whether it is possible only to detain persons &asons of security or also to detain
€.g. common criminals.

There is therefore a need for the Security Councdddress this issue and clearly
establish the legal basis for the right of the éaie detain in a given operation. A clear
mandate on detention will improve the possibilities soldiers on the ground to take
the right decisions on detention matters and tadaddferent interpretations on the
understanding of an ambiguous SC resolution. Taé&dns further underlined by the
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fact that the right to detain might subsequently dmallenged in court, and that
officials/soldiers of troop contributing states még subject to prosecution for
unlawful confinement under the grave breaches regifrtGeneva Convention IV.”

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVHETION

59. The applicant complained that he was heldiearnment by United
Kingdom armed forces in Irag between 10 Octobed2&td 30 December
2007, in breach of Article 5 8§ 1 of the Conventibie did not pursue before
the Court his complaint under Article 5 § 4 of tBenvention, concerning
the lack of judicial review of the detention, sinm@ceedings on this issue
were still pending before the domestic courts attiime the application was
lodged (see paragraphs 23-24 above).

60. The Government contended that the internmexst attributable to
the United Nations and not to the United Kingdomgd #hat the applicant
was not, therefore, within United Kingdom jurisdict under Article 1 of
the Convention. Further and in the alternative tlseypmitted that the
internment was carried out pursuant to United Neti®ecurity Council
Resolution 1546, which created an obligation on timted Kingdom to
detain the applicant which, pursuant to Article Ifi3the United Nations
Charter, overrode obligations under the Convention.

A. Admissibility

61. The Court considers that the question whether applicant’s
detention fell within the jurisdiction of the respmtent State is closely linked
to the merits of his complaint. It therefore jothss preliminary question to
the merits.

62. It notes that the application is not manifedtifounded within the
meaning of Article 35 8§ 3 of the Convention. Itther notes that it is not
inadmissible on any other grounds. It must theeefir declared admissible.

B. The merits

1. Jurisdiction

63. The applicant submitted that he fell withire tbnited Kingdom’s
jurisdiction under Article 1 of the Convention, whireads as follows:
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“The High Contracting Parties shall secure to eweeywithin their jurisdiction the
rights and freedoms defined in Section | of [theh@ention.”

The Government disagreed.

(a) The parties’ arguments

(i) The Government

64. The Government denied that the detention ef dpplicant fell
within the United Kingdom’s jurisdiction. They sulited that he was
detained at a time when United Kingdom forces vegrerating as part of a
Multi-National Force authorised by the United NasoSecurity Council
and subiject to the ultimate authority of the UniNations. In detaining the
applicant, British troops were not exercising tbeeseign authority of the
United Kingdom but the international authority bétMulti-National Force,
acting pursuant to the binding decision of the E&chitNations Security
Council. The Government emphasised that the abgproach to the
questions of attribution and jurisdiction followdm the Court’s reasoning
and decision inBehrami v. France; Saramati v. France, Germany and
Norway (dec.) [GC], nos. 71412/01 and 78166/01, ECHR 200They
submitted that Lord Bingham, with whom BaronesseHaid Lord Carswell
agreed (see paragraph 18 above), failed to giveepreffect to that decision
of the Grand Chambet.ord Rodger, however, had found the position as
regards Iraq to be indistinguishable from that ios&vo as considered by
the Court inBehrami and Saramati.he Government agreed with and relied
upon his detailed reasoning and conclusion (sesgpaph 19 above).

65. The Government emphasised thatBehrami and Saramatthe
Court had held that the effect of United Nationscu®iy Council
Resolution 1244 (1999) had been to delegate tangilbrganisations and
United Nations Member States the power to estabdishinternational
security presence in Kosovo. The United NationsuB8gcCouncil had been
acting under Chapter VII of the United Nations Géawhen it authorised
the Kosovo Force (KFOR). Similarly, in the Resaus authorising the
Multi-National Force in Iraq (United Nations Sedwuri Council
Resolutions 1511 and 1546: see paragraphs 31 aati@&), the Security
Council referred expressly to Chapter VII, madertbeessary identification
of a threat to international peace and security ancesponse to this threat,
authorised a multi-national force under unified coamd to take “all
necessary measures to contribute to the mainterdrseeurity and stability
of Iraq”.

66. The Government continued by pointing out timBehrami and
Saramati(cited above), the Court had identified that they'lquestion” to
determine whether the delegation in question wdBcmntly limited to
meet the requirements of the Charter, and for the @ the delegate to be
attributable to the United Nations, was whethere“{isecurity Council]
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retained ultimate authority and control so thatrapenal command only
was delegated’Behrami and Saramatcited above, 88 132 and 133). The
Court had further identified (at § 134) five fagavhich established that the
United Nations had retained “ultimate authority @oedtrol” over KFOR. In
the Government’s submission, the five factors agpéqually in respect of
the United Nations Security Council’'s authorisatminthe Multi-National
Force to use force in Iraq. First, Chapter VIl aléa the United Nations
Security Council to delegate its powers under Giap¥¢ll to an
international security presence made up of forcem fwilling Member
States. Secondly, the relevant power, conferredChgpter VII, was a
delegable power. Thirdly, the delegation to the tMNhtional Force was
not presumed or implicit, but prior and explicit imited Nations Security
Council Resolutions 1511, 1546 and subsequentug&sis. The applicant
was detained several months after the adoption e$oRtion 1546.
Fourthly, Resolution 1546 fixed the mandate withequgate precision,
setting out the tasks to be undertaken by the NNdtional Force.
Resolution 1546 in fact defined the tasks to beediout by the authorised
international force with greater precision than &tetgson 1244. Fifthly, the
Multi-National Force, through the United Statesswaquired to report to
the Security Council on a quarterly basis. Furthike mandate for the
Multi-National Force was subject to review and cohty the Security
Council by reason of the requirement that the minba reviewed by the
Security Council after no less than 12 months &atlit expire after certain
a specified events. The Security Council therefetained greater control
over the Multi-National Force than it did over KFORinder
Resolution 1244.

67. A further question which the Court had consdein Behrami and
Saramati was whether the level of control exercised by theop
contributing nations in detaining Mr Saramati wachs as to detach the
troops from the international mandate of the Ség@ouncil. In the present
case, the Government submitted, the applicantentien was effected and
authorised throughout by Multi-National Force parsel acting as such,
including United Kingdom forces. The “structuralfivolvement of the
United Kingdom in retaining some authority overtitsops, as did all troop
contributing nations, was compatible with the efifeaness of the unified
command and control exercised over the Multi-Natldforce. There was
no evidence that the United Kingdom interfered withspect to the
applicant’s detention in such a way that the aétthe United Kingdom
troops in detaining him were detached from the 8gcCouncil mandate.
In the Government’s view, no relevant distinctiauld be drawn between
the operational chain of command in the Multi-Na#b Force and that
which operated in the case of KFOR (dehrami and Saramaticited
above, § 135). In the Government’s submission ctirginued detention of
the applicant after June 2006 was required to ligoaged by the co-chairs
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of the Joint Detention Committee, namely the Pridiaister of Iraq and
the General Officer Commanding Multi-National For@e United States
General), and was in fact so authorised. That aistiton was in
accordance with applicable Iragi law and the Unitddtions mandate
conferred by Resolution 1546, which recorded thatMulti-National Force
was present in Irag at the request of the Goverhrokrag and which
expressly referred to arrangements put in place faecurity partnership”
between the Iragi Government and the Multi-Natioarce. United
Kingdom troops played no part in the authorisation.

68. The Government contended that to apply thev@ation to the acts
of United Kingdom troops, and those of other Cartirey States who
contributed troops to the Multi-National Force,tire context of the Multi-
National Force’s multi-national and unified commastcucture, and in the
context of its close co-ordination and co-operatmti Iraqi forces, would
have introduced serious operational difficultigswbuld have impaired the
effectiveness of the Multi-National Force in itseogtions, which ranged
from combat operations conducted together withi lf@ges to the arrest of
suspected criminals and terrorists. It would alsee gise to intractable
issues as to how the Convention would apply to atpmrs conducted
jointly by forces from Contracting and non-ContragtStates including, for
example, questions as to what degree of involveragpersonnel in joint
actions would be required to engage the respoitgilof the Contracting
State. Moreover, in addition to United Nations paeping forces (which
were subsidiary organs of the United Nations) theeege currently seven
international military forces which had been autbed by the United
Nations Security Council to contribute to the mair@nce of security in
foreign States, including the International Seguw#issistance Force in
Afghanistan. To conclude that the acts of Unitedddiom troops deployed
as part of the Multi-National Force in Iraq werériatitable to the United
Kingdom would introduce real uncertainty about thperation of the
Convention to United Nations mandated operatiomsveould risk in future
deterring Contracting Parties from contributingofse to forces authorised
by the United Nations Security Council, to the oheént of its mission to
secure international peace and security.

(i) The applicant

69. The applicant pointed out that the Governnieitk made an express
concession during the domestic proceedings thagppdéicant was within
the Article 1 jurisdiction of the United Kingdomnsie he was detained in a
British-run military prison. However, following thé&rand Chamber’'s
decision inBehrami and Saramat{cited above), the Government had
argued for the first time before the House of Latds the United Kingdom
did not have jurisdiction because the detention wtsebutable to the
United Nations and not the United Kingdoihe applicant underlined that,
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until the proceedings before the House of Lords,@overnment had never
argued in any case that the detention of indivisliungld in the custody of
United Kingdom forces in Iraq was attributable tty &ntity other than the
United Kingdom. The Court should therefore treatwvgiome scepticism the
Government's argument that attributing the detentim the United
Kingdom would “introduce serious operational diffites”. In any event,
the problems adverted to by the Government werédan intractable. In a
multi-State operation, responsibility lies wherdeefive command and
control is vested and practically exercised. Mosrpvmultiple and
concurrent attribution was possible in respectasfduct deriving from the
activity of an international organisation and/oreoar more States. The
applicant resisted the Government’s conclusion ttiee Convention was
not designed, or intended, to cover this type ofitinmational military
operation conducted under the overall control of wmaternational
organisation such as the UN”. On the contrary,aglicant contended that
the Court’s case-law established that ContractitegeS could not escape
their responsibilities under the Convention by s$farring powers to
international organisations or creating joint auties against which
Convention rights or an equivalent standard cooldoe secured.

70. The applicant emphasised that the majorityhef House of Lords
held that his detention was attributable to thetéthKingdom and not the
United Nations. He adopted and relied upon theiasoeing and
conclusions. He submitted that there was no warm@nthe Government’s
suggestion that the United Nations had assumenatid, still less effective,
authority and control over the United Kingdom f@ée Iraq. The position
was clearly distinguishable from that consideredthy Court inBehrami
and Saramat{cited above).

71. The invasion of Iraq by the United States-bedlition forces in
March 2003 was not a United Nations operation. Was the first, stark
contrast with the position in Kosovo, where Unitdthtions Security
Council Resolution 1244 was a prior and explicroive measure adopted
by the United Nations Security Council acting un@rapter VIl as the
“solution” to the identified threat to internatidnpeace and security in
Kosovo (seeBehrami and Saramaticited above, 8 129). The respective
roles and responsibilities of the coalition foreewl the United Nations in
Iraq were defined as early as 8 May 2003, in &ddtbom the Permanent
representatives of the United States and Unitedydm to the President of
the Security Council (see paragraph 27 above).cDadition forces would
work through the Coalition Provisional Authorityhigh they had created,
to provide for security in Iraq. The role of the itdd Nations was
recognised as being vital in “providing humanitarielief, in supporting
the reconstruction of Iraqg, and in helping in thenfation of an Iraqi interim
authority”. Those respective roles and responsiili were repeated in
United Nations Security Council Resolution 1483 (paragraph 29 above).



AL-JEDDA v. THE UNITED KINGDOM JUDGMENT 45

The applicant submitted that it was wrong of thev€oment to underplay
the significance of Resolution 1483, which was addpnder Chapter VI
and expressly set out the roles of all parties eored.

72. In the applicant's submission, the languageUaiited Nations
Security Council Resolution 1511 did not suppore tbovernment’s
interpretation that, through it, responsibility fséd from the United
Kingdom to the United Nations. Paragraph 1 of tlesdRution recognised
that the Coalition Provisional Authority, and nbetUnited Nations, would
continue to exercise authority and control untiepresentative government
could be established. Paragraph 8 resolved thaUttiied Nations would
strengthen its vital role, by reference to the gaskutlined in
Resolution 1483, namely humanitarian relief, retwasion, working
towards the establishment of a representative govent. Had the United
Nations intended fundamentally to alter the legasifton by assuming
ultimate control and authority for the coalitiorrdes in Iraq it was, in the
applicant’s view, inconceivable that it would n@tvie referred to this when
expressly addressing the need to strengthen gsndtaq. At paragraph 13,
where the United Nations Security Council autharigemultinational force
under unified command to take all necessary meadoreontribute to the
maintenance of peace and security, this was a simyghorisation and not a
delegation. There was no seizing of effective,\@neultimate, control and
authority by the United Nations Security CounciheTunified command
over the multinational force was, as it had alwhgen, under the control
and authority of the United States and the Unitadglom. Similarly,
United Nations Security Council Resolution 1546vwd clear distinction
between the respective roles of the United Natemd the Multi-National
Force. Moreover, the wording of the letter from thaited States Secretary
of State to the President of the United NationsugcCouncil, annexed to
Resolution 1546, entirely undermined any suggestitmt the
Multi-National Force was, or was soon to be, und#ited Nations
authority and control.

(iii) The interveners

73. The interveners (see paragraph 6 above) sidohthat, as a matter
of law, conduct stemming from the work of an intdranal organisation
could be attributable to (a) the internationalasigation alone; (b) a State
or States party to the international organisatiod sufficiently involved in
the conduct; or (c) both the international orgatisn and the State or
States. Whether the conduct in question fell talmacterised as (a), (b) or
(c) would, most often, be essentially a matterauft fand dependent on the
specific circumstances of each individual casethia context, the highly
fact-sensitive decision iBehrami and Saramafcited above) needed to be
handled with care. Moreover, it would appear that Court’s approach in
Behrami and Saramatollowed from the way in which the case was argued
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before it. Since the applicants argued that KFOR thia entity responsible
for the relevant acts of detention and demining, @ourt did not consider
whether the States had effective control over thedact in their own right
as sovereign States.

(b) The Court’s assessment

74. Article 1 of the Convention reads as follows:

“The High Contracting Parties shall secure to ewpeywithin their jurisdiction the
rights and freedoms defined in Section | of [theh@ention.”

As provided by this Article, the engagement undeamaby a Contracting
State is confined to “securing”r€connaitré in the French text) the listed
rights and freedoms to persons within its own Ydiction” (seeSoering
v. the United Kingdoni/ July 1989, § 89, Series A no. 1&Bnkové, cited
above, § 66). “Jurisdiction” under Article 1 is lardshold criterion. The
exercise of jurisdiction is a necessary conditimng Contracting State to be
able to be held responsible for acts or omissionmutable to it which give
rise to an allegation of the infringement of rightsd freedoms set forth in
the Convention (sedlascu and Others v. Moldova and Rusdi@ci,
no. 48787/99, § 311, ECHR 2004-VIl).

75. The Court notes that, before the Divisionau€@nd the Court of
Appeal in the first set of domestic proceedingsugta by the applicant, the
Government accepted that he fell within United Kiam jurisdiction under
Article 1 of the Convention during his detentionanBritish-run military
prison in Basrah, South East Irag. It was only tefine House of Lords
that the Government argued, for the first timef tha applicant did not fall
within United Kingdom jurisdiction because his ddten was attributable
to the United Nations rather than to the Unitedg€§iom. The majority of
the House of Lords rejected the Government's arguiraad held that the
internment was attributable to British forces (paeagraphs 16-18 above).

76. When examining whether the applicant’'s debentwas attributable
to the United Kingdom or, as the Government subtiné,United Nations, it
IS necessary to examine the particular facts ofctse. These include the
terms of the United Nations Security Council Resohs which formed the
framework for the security regime in Iraq during tberiod in question. In
performing this exercise, the Court is mindful loé¢ fact that it is not its role
to seek to define authoritatively the meaning advisions of the United
Nations Charter and other international instrumelitsnust, nevertheless,
examine whether there was a plausible basis in ssttuments for the
matters impugned before it (sBehrami and Saramatcited above, § 122).
The principles underlying the Convention cannotriterpreted and applied
in a vacuum and the Court must take into accoutdvaat rules of
international law (ibid.). It relies for guidance ithis exercise on the
statement of the International Court of Justice8irl14 of its advisory
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opinion “Legal consequences for States of the continuedpcesof South
Africa in Namibid (see paragraph 49 above), indicating that a Stgcur
Council resolution should be interpreted in thehtighot only of the
language used but also the context in which it adagpted.

77. The Court takes as its starting point that,26nMarch 2003, the
United Kingdom together with the United States ahe&ica and their
coalition partners, through their armed forceseret Iraq with the aim of
displacing the Ba’ath regime then in power. At thme of the invasion,
there was no United Nations Security Council resmtuproviding for the
allocation of roles in Irag in the event that theisBng regime was
displaced. Major combat operations were declardzetoomplete by 1 May
2003 and the United States and the United Kingdecaime Occupying
Powers within the meaning of Article 42 of the HagRegulations (see
paragraph 42 above). As explained in the letteedl&@ May 2003 sent
jointly by the Permanent Representatives of thetddnKingdom and the
United States to the President of the United NatiSecurity Council (see
paragraph 27 above), the United States and theetUidingdom, having
displaced the previous regime, created the Coalfoovisional Authority
“to exercise powers of government temporarily”. Qofethe powers of
government specifically referred to in the lettdr & May 2003 to be
exercised by the United States and the United Kongahrough the
Coalition Provisional Authority was the provisioh security in Irag. The
letter further stated that “The United States, theited Kingdom and
Coalition partners, working through the Coalitiono#sional Authority,
shallinter alia, provide for security in and for the provisiondhainistration
of Iraq, including by ... assuming immediate cohwb Iraqi institutions
responsible for military and security matters”. Tatter acknowledged that
the United Nations had “a vital role to play in piding humanitarian relief,
in supporting the reconstruction of Irag, and itphey in the formation of
an lragi interim authority” and stated that the tddi States, the United
Kingdom and Coalition partners were ready to worbsely with
representatives of the United Nations and its sieedd agencies and would
also welcome the support and contributions of Men@iiates, international
and regional organizations, and other entities, d&un appropriate
coordination arrangements with the Coalition Priawvial Authority”. In its
first legislative act, CPA Regulation No. 1 of 162003, the Coalition
Provisional Authority declared that it would “exe® powers of
government temporarily in order to provide for #féective administration
of Irag during the period of transitional adminggton, to restore conditions
of security and stability...” (see paragraph 28va)o

78. The first Security Council resolution afterethnvasion was
Resolution 1483, adopted on 22 May 2003 (see papad?9 above). In the
preamble, the Security Council noted the lettel8dflay 2003 from the
Permanent Representatives of the United StateshanéUnited Kingdom
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and recognised that the United States and the drmgdom were
Occupying Powers in Iraq, under unified commande (t€oalition
Provisional Authority), and that specific authadj responsibilities, and
obligations applied to them under international haitarian law. The
Security Council noted further that other Statest thvere not Occupying
Powers were working or might in the future work endhe Coalition
Provisional Authority, and welcomed the willingnesisMember States to
contribute to stability and security in Iraq by tdouting personnel,
equipment, and other resources “under the AutHorifycting under
Chapter VIl of the United Nations Charter, the S#guCouncil called upon
the Occupying Powers, through the Coalition Prawial Authority, “to
promote the welfare of the Iragi people throughédffective administration
of the territory, including in particular workingwards the restoration of
conditions of security and stability ...”. The Wt Kingdom and United
States were encouraged “to inform the Council gula intervals of their
efforts under this resolution”. The preamble to &tetson 1483 recognised
that the United Nations was to “play a vital rakehiumanitarian relief, the
reconstruction of Iraq and the restoration andlbdéistament of national and
local institutions for representative governanddie Secretary-General was
requested to appoint a Special Representativerdoy, iwvhose independent
responsibilities were to includdnter alia, reporting regularly to the
Security Council on his activities under this resion, coordinating
activities of the United Nations in post-conflictopesses in Iraq and
coordinating among United Nations and internaticaggncies engaged in
humanitarian assistance and reconstruction aedvitiin Iraq.
Resolution 1483 did not assign any security rolehteoUnited Nations. The
Government does not contend that, at this stagehén invasion and
occupation, the acts of its armed forces were ynvaay attributable to the
United Nations.

79. In Resolution 1511, adopted on 16 October 20@8United Nations
Security Council, again acting under Chapter Vlihderscored the
temporary nature of the exercise by the CoalitiooviBional Authority of
the authorities and responsibilities set out indRésn 1483, which would
cease as soon as an internationally recognisedesapative Iraqi
government could be sworn in. In paragraphs 13 dhdthe Security
Council authorised “a multinational force underfigd command to take all
necessary measures to contribute to the mainterdrseeurity and stability
in Irag” and urged Member States “to contributeistaace under this
United Nations mandate, including military forcde, the multinational
force referred to in paragraph 13” (see paragraplal®ove). The United
States, on behalf of the multinational force, waguested periodically to
report on the efforts and progress of the forcee Blecurity Council also
resolved that the United Nations, acting through Stecretary General, his
Special Representative, and the United Nationsséesste Mission in Iraq,
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should strengthen its role in Iraq, including byoding humanitarian
relief, promoting the economic reconstruction ofdanonditions for
sustainable development in Irag, and advancingrteffto restore and
establish national and local institutions for reyergative government.

80. The Court does not consider that, as a regulbe authorisation
contained in Resolution 1511, the acts of soldmatkin the Multi-National
Force became attributable to the United Nations orore importantly, for
the purposes of this case — ceased to be attributakhe troop-contributing
nations. The Multi-National Force had been presentrag since the
invasion and had been recognised already in Reésolut483, which
welcomed the willingness of Member States to cbote personnel. The
unified command structure over the force, estabtisiiom the start of the
invasion by the United States and United Kingdoraswot changed as a
result of Resolution 1511. Moreover, the Unitedt&aand the United
Kingdom, through the Coalition Provisional Authgritvhich they had
established at the start of the occupation, coatinio exercise the powers
of government in Iraq. Although the United Statemswequested to report
periodically to the Security Council about the watis of the
Multi-National Force, the United Nations did noheteby, assume any
degree of control over either the force or any otbée the executive
functions of the Coalition Provisional Authority.

81. The final resolution of relevance to the pn¢sesue was no. 1546
(see paragraph 35 above). It was adopted on 8 2064, twenty days
before the transfer of power from the Coalition \Wsmnal Authority to
Interim Government and some four months beforeagiy@icant was taken
into detention. Annexed to the resolution was aetefrom the Prime
Minister of the Interim Government of Iraq, seekifrgm the Security
Council a new resolution on the Multi-National Fermandate. There was
also annexed a letter from the United States Smgratf State to the
President of the United Nations Security Councdnfaming that “the
Multi-National Force [under unified command] is paged to continue to
contribute to the maintenance of security in Iragid informing the
President of the Security Council of the goalshe Multi-National Force
and the steps which its Commander intended totakehieve those goals.
It does not appear from the terms of this lettett the Secretary of State
considered that the United Nations controlled tBplayment or conduct of
the Multi-National Force. In Resolution 1546 thec&#y Council, acting
under Chapter VII, reaffirmed the authorisationtfue Multi-National Force
established wunder Resolution 1511. There is no catidin in
Resolution 1546 that the Security Council intentledhssume any greater
degree of control or command over the Multi-NatioRarce than it had
exercised previously.

82. The Security Council in Resolution 1546 alsecided that, in
implementing their mandates in Iraq, the SpeciaprBsentative of the
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Secretary General and the United Nations Assistavission for Iraq
(UNAMI) should play leading roles in assisting inhet establishment of
democratic institutions, economic development amadmnitarian assistance.
The Court notes that the Secretary General and UNAdth clearly organs
of the United Nations, in their quarterly and bimtidy reports to the
Security Council for the period during which theplgant was detained,
repeatedly protested about the extent to which rggcinternment was
being used by the Multi-National Force (see panalggad0 and 41 above). It
is difficult to conceive that the applicant’s detien was attributable to the
United Nations and not to the United Kingdom whenited Nations
organs, operating under the mandate of Resolutbd®,1did not appear to
approve of the practice of indefinite internmentheut trial and, in the case
of UNAMI, entered into correspondence with the @diStates Embassy in
an attempt to persuade the Multi-National Forceen@merican command
to modify the internment procedure.

83. In the light of the foregoing, the Court agredth the majority of
the House of Lords that the United Nations’ roleegards security in Iraq
in 2004 was quite different from its role as regasegcurity in Kosovo in
1999. The comparison is relevant, since in the siwtiin Behrami and
Saramati(cited above) the Court concludedter alia, that Mr Saramati’'s
detention was attributable to the United Nationsl @ot to any of the
respondent States. It is to be recalled that ttegnational security presence
in Kosovo was established by United Nations Segurouncil
Resolution 1244 (10 June 1999) in which, “deterditee resolve the grave
humanitarian situation in Kosovo”, the Security @Goill “decide[d] on the
deployment in Kosovo, under United Nations auspioésmternational civil
and security presences”. The Security Council ftoeee authorised
“Member States and relevant international orgaromat to establish the
international security presence in Kosovo” andawd that there should be
“substantial North Atlantic Treaty Organization fi@pation” in the force,
which “must be deployed under unified command amatrol”. In addition,
United Nations Security Council Resolution 1244hautsed the Secretary
General of the United Nations to establish an n&gonal civil presence in
Kosovo in order to provide an interim administratibor Kosovo. The
United Nations, through a Special Representativpoiayped by the
Secretary General in consultation with the Secw@ioyncil, was to control
the implementation of the international civil prese and coordinate closely
with the international security presence (8shrami and Saramatgited
above, 88 3, 4 and 41). On 12 June 1999, two dégsthe Resolution was
adopted, the first elements of the NATO-led Kos&wooce (KFOR) entered
Kosovo.

84. It would appear from the opinion of Lord Biragh in the first set of
proceedings brought by the applicant that it wasmoon ground between
the parties before the House of Lords that thettebie applied in order to
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establish attribution was that set out by the @onal Law Commission,
in Article 5 of its draft Articles on the Responsiy of International
Organisations and in its commentary thereon, nathelythe conduct of an
organ of a State placed at the disposal of annatEmal organisation
should be attributable under international law hattorganisation if the
organisation exercises effective control over ttmatduct (see paragraphs 18
and 56 above). For the reasons set out above, dbe €onsiders that the
United Nations Security Council had neither effeetcontrol nor ultimate
authority and control over the acts and omissidrisoops within the Multi-
National Force and that the applicant's detentioas wnot, therefore,
attributable to the United Nations.

85. The internment took place within a detentiacility in Basrah City,
controlled exclusively by British forces, and thepkcant was therefore
within the authority and control of the United Kdwm throughout (see
paragraph 10 above; see aBleSkeini and Others v. the United Kingdom
[GC], no. 55721/07, § 136 andl-Saadoon and Mufdhi v. the United
Kingdom(dec.), no. 61498/08, § 88, ECHR 2010-...; see tisgudgment
of the United States Supreme Court Munaf v. Geren,paragraph 54
above). The decision to hold the applicant in imteent was made by the
British officer in command of the detention fagilitAlthough the decision
to continue holding the applicant in internment wast various points,
reviewed by committees including Iraqi officialsdanon-United Kingdom
representatives from the Multi-National Force, @aurt does not consider
that the existence of these reviews operated teeptethe detention from
being attributable to the United Kingdom.

86. In conclusion, the Court agrees with the migjayf the House of
Lords that the internment of the applicant wasitaitable to the United
Kingdom and that during his internment the applicéll within the
jurisdiction of the United Kingdom for the purposek Article 1 of the
Convention.

2. Alleged breach of Article 5 § 1 of the Convemti
(a) The parties’ arguments

(i) The Government

87. The Government contended that the United Kangavas under an
obligation to detain the applicant, pursuant to tebhi Nations Security
Council Resolution 1546. They emphasised that bstwa2 May 2003 and
28 June 2004, British forces operated in Iraq uradexgal regime derived
from the law of belligerent occupation, as modifiggthe United Nations
Security Council in Resolutions 1483 and 1511 (s®egraphs 29 and 31
above). Thus, the preamble to Resolution 1483 imgerecognised the
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“specific authorities, responsibilities and obligas” of the Occupying
Powers, including those under the Geneva Conventain1949. In the
Government’'s submission, customary internationaV, las reflected in
Article 43 of the Hague Regulations (see paragéiphabove), required the
Occupying Power to “take all the measures in hissgroto restore and
ensure, as far as possible, public order and safethe occupied territory.
The International Court of Justice iDemocratic Republic of Congo
v. Ugandadescribed this as including a duty “to protect itheabitants of
the occupied territory against acts of violence awod to tolerate such
violence by any third party” (see paragraph 50 abpovn addition,
Article 27 of the Fourth Geneva Convention placeesponsibility on the
Occupying Power to take steps to protect the anipopulation “against all
acts of violence or threats thereof” and Article i@ferred to a general
obligation to ensure the “orderly government” of thccupied territory (see
paragraph 43 above). The Occupying Power couldmtstect its forces and
administration from acts of violence. It had brgamvers of compulsion
and restraint over the population of occupied teryi Article 78 of the
Fourth Geneva Convention recognised the power tairdevhere “the
Occupying Power considers it necessary, for imparatasons of security,
to take safety measures concerning protected pgtsonthe Government’s
submission, the “specific authorities, respondibsi and obligations” of an
Occupying Power, as recognised in United Nationsuty Council
Resolution 1483, included the power to detain pesso occupied territory
on security grounds. This power was derived from diaty of governance
imposed upon an occupying power by customary iaternal law. It was
also derived from the domestic law of the occuperdtory as modified by
the Occupying Power (as, for example, in CoalitRmovisional Authority
Memorandum No. 3 (revised): see paragraph 36 above)

88. The Government further submitted that Unitedtidbhs Security
Council Resolution 1546, like Resolution 1511, ggueed in its preamble
that international support for the restoration e€wity and stability was
“essential” to the well-being of the people of IraBesolution 1546
reaffirmed the mandate of the Multi-National Forbeying regard to the
request from the Prime Minister of the Interim ir&pvernment for the
Multi-National Force to remain in Iraq after thedeof the occupation (see
paragraph 35 above). Paragraph 10 of the Resolapenifically provided
the Multi-National Force with “authority to takel alecessary measures to
contribute to the maintenance of security and Btalm Irag in accordance
with the letters annexed to this resolution .t’whs clear from the text of
Resolution 1546 that the annexed letters were niakeg it and defined the
scope of the powers conferred by the Security Gauiibe letter from
United States Secretary of State Colin Powell esglye referred to
internment as one of the tasks which the Multi-Dizi Force was to
continue to perform. In the Government’s view, #iere, Resolution 1546
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could not have been clearer in terms of authorigiegMulti-National Force
to use preventive detention where “necessary fqrenative reasons of
security in Iraq”. It was also clear from the Reswmn and the letters
annexed to it that what was authorised by the $igdDouncil was a regime
of detention modelled on the “specific authoritie#esponsibilities and
obligations” that had existed during the periodo€upation. This was also
the view taken by Lord Bingham in the House of lovwehen he considered
the Resolution (see paragraph 20 above). By paaticig in the Multi-
National Force and thus taking up the authorisawomferred by the
Security Council, the United Kingdom agreed to stssi the achievement
of the specific objectives to maintain security atability in Iraq set out in
Resolution 1546. As Lord Bingham put it, the Unitédgdom was “bound
to exercise its power of detention where this wasessary for imperative
reasons of security”. The facts of the applicantise, and in particular the
findings of the Special Immigration Appeals Comnaaswith regard to the
applicant’s involvement in attacks against coatitiorces (see paragraph 15
above), demonstrated the importance of such agatfwn.

89. The Government pointed out that Article 25thed United Nations
Charter created an obligation for United Nationster States to “accept
and carry out decisions of the Security CouncilieTeffect of Article 103
of the Charter was that the obligation under Agtizb had to prevail over
obligations under other international treaties (s@egraph 46 above). This
was confirmed by the decision of the Internatio@alurt of Justice in the
Lockerbiecase (see paragraph 48 above). As Lord Binghantgebiout, it
was also confirmed by leading commentators suchlwdges Simma,
Bernhardt and Higgins (see 8 35 of the House ofd&ojudgment:
paragraph 20 above). As a matter of principle, ghenacy accorded by
Article 103 was unsurprising: one of the core otiyes of the United
Nations was to maintain and restore internatioreglce and security and
Article 103 was central to the Security Councillsli#y to give practical
effect to the measures it had decided upon.

90. In the Government’s submission, the effecAdifcle 103 was not
confined to decisions of the Security Council oipigg States to act in a
certain way. It also applied to decisions of theuity Council authorising
action. The practice of the Security Council, astesince the early 1990s,
had been to seek to achieve its aims, and to digehts responsibility, in
respect of the maintenance of international peand aecurity by
authorising military action by States and orgamiset such as NATO. As
the Court had mentioned Behrami and Saramatcited above, 8§ 132, no
agreements had ever been made under Article 48eofUnited Nations
Charter by Member States undertaking to make trcmslable to the
United Nations. In the absence of any such agreemenState could be
required to take military action. Unless the Sdgu@ouncil could proceed
by authorisation, it would be unable to take militaneasures at all, thus
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frustrating an important part of the Chapter Vllahmery. However, if a
resolution authorising military action did not eggaArticle 103 of the
Charter, the result would be that any State aatimger that authorisation
would breach any conflicting treaty obligations, iefh would fatally
undermine the whole system of the Charter for thetegtion of
international peace and security. It was plain thet was not the way that
States had regarded the legal position under attyeaiumerous resolutions
issued by the Security Council authorising militagtion. It had also been
the view of the most authoritative commentators; lasd Bingham
observed at § 33 of the House of Lords judgmemtieths “a strong and to
my mind persuasive body of academic opinion whicluld treat
Article 103 as applicable where conduct is autleari®y the Security
Council as where it is required.”

91. In consequence, it was the Government's d¢edetie application of
Article 5 of the Convention was displaced by thgaleregime established
by United Nations Security Council Resolution 158% reason of the
operation of Articles 25 and 103 of the United Nas Charter, to the extent
that Article 5 was not compatible with that legagime. The Convention
was a part of international law and derived its nmative force from
international law. It was concluded only five yeafter the United Nations
Charter and if there had been any intention to seeksapply Article 103 to
the provisions of the Convention, this would haweerb clearly stated.
Moreover, the Court had never suggested in its-lzagehat it considered
that Article 103 did not apply to displace obligets under the Convention
which were incompatible with an obligation underSacurity Council
resolution. On the contrary, Behrami and Saramatcited above, 88 147
and 149, the Grand Chamber explicitly recogniseat the Convention
should not be applied in such a way as to undermire®nflict with actions
taken under Chapter VIl by the Security Council.

92. The Government contended that the applicar@lsnce on the
judgment of the European Court of Justic&adi (see paragraph 53 above)
was misplaced, since the European Court of Judicc@ot decide that case
on the point of principle currently before this CouWNor was the Court’s
judgment inBosphorus Hava Yollart Turizm ve Ticaret Anonirketi
v. Ireland [GC], no. 45036/98, ECHR 2005-VI of assistance the
applicant, since in that case the Court was ableotoe to the conclusion
that there had been no violation of the Conventdthout having to
address any distinct argument based on Article dfOhie United Nations
Charter. The Government also rejected the appleargument that the
Convention recognised a limit to the protectiorhafnan rights, applicable
in this case, by way of the power of derogationarnirticle 15 in time of
national emergencies. The proposition that it wdwdgde been possible for
the United Kingdom to derogate under Article 15 respect of an
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international conflict was not supported Bgnkovié and Others v. Belgium
and OtherdGC] (dec.), no. 52207/99, § 62, ECHR 2001-XII.

(i) The applicant

93. The applicant submitted that United NationscuBiey Council
Resolution 1546 did not require the United Kingddo hold him in
internment in breach of Article 5 of the Conventitm Resolution 1546 the
Security Council conferred on the United Kingdonp@wer, but not an
obligation, to intern. As the International Court &ustice stated in the
Namibiacase, “the language of a resolution of the Sec@ayncil should
be carefully analysed before a conclusion can bdenss to its binding
effect” (see paragraph 49 above). Where approprilaée Security Council
could require States to take specific action. & do in the Resolutions
under consideration in th€adi and Bosphoruscases (cited above), where
States were required, “with no autonomous disanétisespectively to
freeze the assets of designated persons or to imdpatrcraft operating
from the Federal Republic of Yugoslavia. In conirabe language of
Resolution 1546 and the letters annexed to it nitaclear that the Security
Council was asked to provide, and did provide, atharisation to the
Multi-National Force to take the measures thatomsidered necessary to
contribute to the maintenance of security and btabn Irag. It did not
require a State to take action incompatible wshiiman rights obligations,
but instead left a discretion to the State as tethdr, when and how to
contribute to the maintenance of security. Resfoedtuman rights was one
of the paramount principles of the United Nationkafer and if the
Security Council had intended to impose an oblayabn British forces to
act in breach of the United Kingdom’s internationlalman rights
obligations, it would have used clear and unequal/tanguage. It followed
that the rule of priority under Article 103 of thiited Nations Charter did
not come into effect.

94. The applicant argued that the rationale of Eueopean Court of
Justice and the Advocate GeneraKiadi (see paragraph 53 above) applied
equally to the Convention. IKdadi the European Court of Justice held that
European Community measures adopted to give eftettnited Nations
Security Council Resolutions were subject to review grounds of
compatibility with human rights as protected by QGoumity law. This
review concerned the internal lawfulness of suchasuees under
Community law and not the lawfulness of the Segu@ibuncil resolutions
to which they were intended to give effect. The sarinciples applied in
the present case since, in the applicant’'s subomssilember States acting
under United Nations Security Council Resolutiod@%ad a “free choice”
as to the “procedure applicable”, which meant thatprocedure had to be
lawful. The essence of the judgmentKiadi was that obligations arising
from United Nations Security Council resolutions dot displace the
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requirements of human rights as guaranteed in Caoniynlaw. It was true
that the European Court of Justice examined thelitsalof a Community
regulation and did not examine directly any Memi®fate action
implementing Security Council resolutions. But thias a technical point,
resulting from the fact that the challenge was ghiwagainst a Community
measure and not a national one; it did not affeetdubstance or scope of
the European Court of Justice’s ruling.

95. In the applicant’s view, the Government’'s angat would result in
a principle under which United Nations Security @cill resolutions,
whatever their content, could entirely displace ang all Convention rights
and obligations. It would introduce a general, k&tnderogation from all
Convention rights. Article 15 permitted a Stated®rogate from certain
Convention rights, including Article 5, but only tmes of war or public
emergency and under strict conditions, subjecth® Court’'s review.
Moreover, it would be clearly incompatible with therinciple of
effectiveness to excluda priori the application of the Convention in
relation to all action undertaken by a Contractagty pursuant to a United
Nations Security Council resolution. If it were apted that international
law obligations displaced substantive provisionstltdé Convention, the
scope of the application of the Convention wouldréduced substantially
and protection would be denied in some cases wliter@as most
needed. Such a position would be contrary to tireciple expressed by the
Court in the judgment iBosphorusgited above.

(i) The interveners

96. The interveners pointed out that the Couréiseelaw, particularly
the judgment in Bosphorus, cited above, supported the view that
international law obligations were noprima facie able to displace
substantive obligations under the Convention, altimo they might be
relevant when considering specific components afiveation rights. One
way in which the Court had considered them releveasd encapsulated in
the presumption of equivalent protection provided & framework for
protection of fundamental rights within an interoatl organisation of
which the Contracting State is a member.

(b) The Court’s assessment

97. Article 5 8§ 1 of the Convention provides:

“1l. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(a) the lawful detention of a person after conwittby a competent court;
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(b) the lawful arrest or detention of a personrion- compliance with the lawful
order of a court or in order to secure the fulfithef any obligation prescribed by
law;

(c) the lawful arrest or detention of a persoreetd for the purpose of bringing
him before the competent legal authority on reallenasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe

(d) the detention of a minor by lawful order fdret purpose of educational
supervision or his lawful detention for the purpaske bringing him before the
competent legal authority;

(e) the lawful detention of persons for the préianof the spreading of infectious
diseases, of persons of unsound mind, alcoholidsuay addicts or vagrants;

(f) the lawful arrest or detention of a persomtevent his effecting an unauthorised
entry into the country or of a person against whaation is being taken with a view
to deportation or extradition.”

98. The applicant was detained in a British mijitdacility for over
three years, between 10 October 2004 and 30 Dece@®@/. His
continuing internment was authorised and reviewadially by British
senior military personnel and subsequently alsadpresentatives of the
Iragi and United Kingdom Governments and by nortigri military
personnel, on the basis of intelligence materidativkvas never disclosed to
him. He was able to make written submissions toréwvéewing authorities
but there was no provision for an oral hearing. Theernment was
authorised “for imperative reasons of security”. wa point during the
internment was it intended to bring criminal charggainst the applicant
(see paragraphs 11-13 above).

99. The Court emphasises at the outset that Articlenshrines a
fundamental human right, namely the protectionh& individual against
arbitrary interference by the State with his or hgint to liberty. The text of
Article 5 makes it clear that the guarantees itt@ms apply to “everyone”.
Sub-paragraphs (a) to (f) of Article 5 8 1 contaim exhaustive list of
permissible grounds on which persons may be depaveheir liberty. No
deprivation of liberty will be compatible with Adie 5 8 1 unless it falls
within one of those grounds or unless it is progider by a lawful
derogation under Article 15 of the Convention, whalows for a State “in
time of war or other public emergency threatenimg life of the nation” to
take measures derogating from its obligations urdicle 5 “to the extent
strictly required by the exigencies of the situati¢see,inter alia, Ireland
v. the United Kingdoml8 January 1978, § 194, Series A no. 25 Aanand
Others v. the United KingdomiGC], no. 3455/05, 88 162 and 163,
ECHR 2009-...).

100. It has long been established that the ligjrotinds of permissible
detention in Article 5 8§ 1 does not include inteemh or preventive
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detention where there is no intention to bring ameth charges within a
reasonable time (sdewless v. Irelandno. 3, 1 July 1961, 88 13 and 14,
Series A no. 3lreland v. the United Kingdonejted above, § 1965uzzardi
v. Italy, 6 November 1980, § 102, Series A no. 3&ius v. Lithuania
no. 34578/97, 88 47-52, ECHR 2000-IX). The Govemi@® not contend
that the detention was justified under any of tlxeeptions set out in
subparagraphs (a) to (f) of Article 5 § 1, nor they purport to derogate
under Article 15. Instead, they argue that there m@violation of Article 5
8 1 because the United Kingdom’s duties under {malvision were
displaced by the obligations created by United dfetti Security Council
Resolution 1546. They contend that, as a resultthef operation of
Article 103 of the United Nations Charter (see peaph 46 above), the
obligations under the Security Council Resolutiaevailed over those
under the Convention.

101. Article 103 of the United Nations Charter \pdes that the
obligations of the Members of the United Nationslemthe Charter shall
prevail in the event of a conflict with obligationsnder any other
international agreement. Before it can considertirdreArticle 103 had any
application in the present case, the Court musroehe whether there was
a conflict between the United Kingdom’s obligatiansder United Nations
Security Council Resolution 1546 and its obligasiamder Article 5 § 1 of
the Convention. In other words, the key questiorwigether Resolution
1546 placed the United Kingdom under an obligatmmold the applicant
in internment.

102. In its approach to the interpretation of Rason 1546, the Court
has reference to the considerations set out ingpsph 76 above. In
addition, the Court must have regard to the purpdsewhich the United
Nations was created. As well as the purpose of taaing international
peace and security, set out in the first subpapdgia Article 1 of the
United Nations Charter, the third subparagraph igess that the United
Nations was established to “achieve internationabperation in
promoting and encouraging respect for human rigirid fundamental
freedoms”. Article 24(2) of the Charter require® tBecurity Council, in
discharging its duties with respect to its primagsponsibility for the
maintenance of international peace and securityadbin accordance with
the Purposes and Principles of the United Nation&gainst this
background, the Court considers that, in interpgeits resolutions, there
must be a presumption that the Security Councikdus intend to impose
any obligation on Member States to breach fundaaheptinciples of
human rights. In the event of any ambiguity in tkems of a Security
Council Resolution, the Court must therefore chotise interpretation
which is most in harmony with the requirements loé Convention and
which avoids any conflict of obligations. In thght of the United Nations’
important role in promoting and encouraging respechuman rights, it is
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to be expected that clear and explicit languageladvine used were the
Security Council to intend States to take particaeasures which would
conflict with their obligations under internatiorfaiman rights law.

103. In this respect, the Court notes that Remwmut546 was preceded
by letters to the President of the Security Coufroin the Prime Minister
of the Interim Government of Iraq and the Unitedt& Secretary of State
(see paragraph 34 above). In his letter, the IRmine Minister looked
forward to the passing back of full sovereigntyttte Iraqgi authorities. He
requested the Security Council, however, to makeea resolution
authorising the Multi-National Force to remain amadgi territory and to
contribute to maintaining security there, “incluglithrough the tasks and
arrangements” set out in the accompanying letimfthe United States
Secretary of State. In his letter, the United StaBecretary of State
recognised the request of the Government of Ira¢hi® continued presence
of the Multi-National Force in Iraq and confirmeht the Multi-National
Force under unified command was prepared to comtiowcontribute to the
maintenance of security in Iraqg, including by pmtuwey and deterring
terrorism. He added that, under the agreed arraeggrthe Multi-National
Force stood:

“ready to continue to undertake a broad range skstato contribute to the
maintenance of security and to ensure force priotectThese include activities
necessary to counter ongoing security threats pbgefbrces seeking to influence
Irag’s political future through violence. This wiliclude combat operations against
members of these groups, internment where thisdsssary for imperative reasons of
security, and the continued search for and secwfngeapons that threaten Iraq’s
security ...".

104. These letters were annexed to United Nat®esurity Council
Resolution 1546 (see paragraph 35 above). The Pieamthe Resolution
looked forward to the end of the occupation and daesumption of full
responsibility and authority by a fully sovereigmadi Government;
recognised the request of the Iragi Prime Ministethe annexed letter to
retain the presence of the Multi-National Forcejoemed the willingness
of the Multi-National Force to continue efforts twontribute to the
maintenance of security and stability in Irag anldoanoted “the
commitment of all forces ... to act in accordandéhvinternational law,
including obligations under international humangar law...”. In
paragraph 9 of the Resolution the Security Counuited that the
Multi-National Force remained in Iraq at the reque$ the incoming
Government and reaffirmed the authorisation for lthdti-National Force
first established under Resolution 1511, “havirgard to letters annexed to
this resolution”. In paragraph 10 it decided thnet Multi-National Force:

“shall have the authority to take all necessary suegs to contribute to the

maintenance of security and stability in Iraq ic@dance with the letters annexed to
this resolution expressingpter alia, the Iragi request for the continued presence of
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the multinational force and setting out its tasksluding by preventing and deterring
terrorism ...”

105. The Court does not consider that the languagsged in this
Resolution indicates unambiguously that the Sec@iuncil intended to
place Member States within the Multi-National Fourgler an obligation to
use measures of indefinite internment without chaagd without judicial
guarantees, in breach of their undertakings untternational human rights
instruments including the Convention. Internmenhag explicitly referred
to in the Resolution. In paragraph 10 the Sec@iyncil decides that the
Multi-National Force shall have authority “to tallt necessary measures to
contribute to the maintenance of security and btalm Irag in accordance
with the letters annexed”, whicinter alia set out the Multi-National
Force’s tasks. Internment is listed in Secretar@tate Powell’s letter, as an
example of the “broad range of tasks” which the tMNhtional Force stood
ready to undertake. In the Court’s view, the tewotogy of the Resolution
appears to leave the choice of the means to acthevend to the Member
States within the Multi-National Force. Moreoven, the Preamble, the
commitment of all forces to act in accordance wiiternational law is
noted. It is clear that the Convention forms pdrinternational law, as the
Court has frequently observed (see, for exampléddsani v. the United
Kingdom[GC], no. 35763/97, § 55, ECHR 2001-XI). In the etfose of clear
provision to the contrary, the presumption musthas the Security Council
intended States within the Multi-National Forcecantribute towards the
maintenance of security in Iraq while complying twitheir obligations
under international human rights law.

106. Furthermore, it is difficult to reconcile thargument that
Resolution 1546 placed an obligation on MembereStab use internment
with the objections repeatedly made by the Unitedtiovis Secretary
General and the United Nations Assistance Missanirbq to the use of
internment by the Multi-National Force. Under paegp 7 of
Resolution 1546 both the Secretary General, through Special
Representative, and the United Nations Assistanssidh for Iraq were
specifically mandated by the Security Council toofpote the protection of
human rights ... in Iraq”. In his quarterly repottsoughout the period of
the applicant’s internment the Secretary Genenaéatedly described the
extent to which security internment was being ulsgdhe Multi-National
Force as a pressing human rights concern. The dJiN&ions Assistance
Mission for Iraq reported on the human rights gibraevery few months
during the same period. It also repeatedly expcessacern at the large
numbers being held in indefinite internment withqudicial oversight (see
paragraphs 40-41 above).

107. The Court has considered whether, in the raesef express
provision in Resolution 1546, there was any othegal basis for the
applicant’s detention which could operate to didapbe requirements of
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Article 5 8 1. The Government have argued that #ffect of the
authorisations in paragraphs 9 and 10 of Resolutib#6 was that the
Multi-National Force continued to exercise the ‘©fie authorities,
responsibilities and obligations” that had vestethe United States and the
United Kingdom as Occupying Powers under intermafichumanitarian
law and that these “obligations” included the oélign to use internment
where necessary to protect the inhabitants of tdoeimed territory against
acts of violence. Some support for this submiss@m be derived from the
findings of the domestic courts (see, for exampted Bingham at § 32 of
the House of Lords judgment: paragraph 20 aboveg. Qourt notes in this
respect that paragraph 2 of the Resolution clestdied that the occupation
was to end by 30 June 2004. However, even assuthatgthe effect of
Resolution 1546 was to maintain, after the transfeauthority from the
Coalition Provisional Authority to the Interim Gawenent of Iraq, the
position under international humanitarian law whingtd previously applied,
the Court does not find it established that inteamal humanitarian law
places an obligation on an Occupying Power to nsgefinite internment
without trial. Article 43 of the Hague Regulatiorejuires an Occupying
Power to take “all the measures in his power ttoresand ensure, as far as
possible, public order and safety, while respectingless absolutely
prevented, the laws in force in the country” (saeagraph 42 above). While
the International Court of Justice in its judgmémtmed Activities on the
Territory of the Conganterpreted this obligation to include the duty to
protect the inhabitants of the occupied territorgnt violence, including
violence by third parties, it did not rule thatdiulaced an obligation on the
Occupying Power to use internment; indeed, it &smd that Uganda, as
an Occupying Power, was under a duty to secureecedpr the applicable
rules of international human rights law, includitite provisions of the
International Covenant for the Protection of Ciaild Political Rights, to
which it was a signatory (see paragraph 50 abduethe Court’s view it
would appear from the provisions of the Fourth Gan€onvention that
under international humanitarian law internmentoide viewed not as an
obligation on the Occupying Power but as a meastiriast resort (see
paragraph 43 above).

108. A further legal basis might be provided by #yreement, set out in
the letters annexed to Resolution 1546, betweenrélgg Government and
the United States Government, on behalf of thero8tates contributing
troops to the Multi-National Force including the itéal Kingdom, that the
Multi-National Force would continue to carry outemment in Iraq where
the Multi-National Force considered this necesdaryimperative reasons
of security (see paragraph 34 above). However, suchgreement could
not override the binding obligations under the Gartion. In this respect,
the Court recalls its case-law to the effect thaCeantracting State is
considered to retain Convention liability in respet treaty commitments
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and other agreements between States subsequédrd &mtry into force of
the Convention (see, for exampkl-Saadoon and Mufdhi v. the United
Kingdom no. 61498/08, §§ 126-128, ECHR 2010-...).

109. In conclusion, therefore, the Court consideet United Nations
Security Council Resolution 1546, in paragraph dthorised the United
Kingdom to take measures to contribute to the reamntice of security and
stability in Iraq. However, neither Resolution 1546r any other United
Nations Security Council Resolution explicitly anplicitly required the
United Kingdom to place an individual whom its aarities considered to
constitute a risk to the security of Iraq into ifidiée detention without
charge. In these circumstances, in the absencéiotiang obligation to use
internment, there was no conflict between the Uhit€ingdom’s
obligations under the Charter of the United Nati@msl its obligations
under Article 5 8§ 1 of the Convention.

110. In these circumstances, where the provisidrsticle 5 § 1 were
not displaced and none of the grounds for detents@mt out in
sub-paragraphs (a) to (f) applied, the Court firidat the applicant’s
detention constituted a violation of Article 5 8§ 1.

[I. APPLICATION OF ARTICLE 41 OF THE CONVENTION

111. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

112. The applicant submitted that his unlawfuledé&bn, for a period of
three years, two months and 20 days, merited noorpary damages in the
region of 115,000 euros (EUR). He relied on awana@sle by the Court in
cases such agius v. Lithuaniano. 34578/97, ECHR 2000-IXsirlis and
Kouloumpas v. Gree¢c29 May 1997Reports of Judgments and Decisions
1997-lll; andAssanidze v. Georgi&C], no. 71503/01, ECHR 2004-11 and
also domestic case-law concerning the level of dg:afor unlawful
detention.

113. The Government emphasised that the applwast detained by
British troops, operating as part of the Multi-Neial Force in Iraq, because
he was reasonably believed to pose a grave thoedtet security of Iraqg.
The detention was authorised throughout under thedate conferred by
United Nations Security Council Resolution 1546 amads also in
compliance with Iraqi law. Allegations that the &pgnt was engaged in
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terrorist activities in Iraqg were subsequently ughdéy the Special
Immigration Appeals Commission (see paragraph 16v&b In these
circumstances, the Government submitted that anigndf violation would
be sufficient just satisfaction. In the alternatidesum of not more than
EUR 3,900 should be awarded. This would be commatesuvith the
awards made to the applicants An and Others v. the United Kingdom
[GC], no. 3455/05, ECHR 2009-..., which also coneer the preventive
detention of individuals suspected of terrorism.

114. The Court recalls that it is not its role endrticle 41 to function
akin to a domestic tort mechanism court in appoitig fault and
compensatory damages between civil parties. lidiggiprinciple is equity,
which above all involves flexibility and an objaeati consideration of what
is just, fair and reasonable in all the circumsésnef the case, including not
only the position of the applicant but the ovecalhtext in which the breach
occurred. Its non-pecuniary awards serve to gigegeition to the fact that
moral damage occurred as a result of a breacHwfdamental human right
and reflect in the broadest of terms the sevefith® damage (seéarnava
and Others v. TurkejGC], nos. 16064/90, 16065/90, 16066/90, 16068/90,
16069/90, 16070/90, 16071/90, 16072/90 and 16073/80 224,
ECHR 2009-...and the cases cited therein). In the present thseCourt
has regard to the factors raised by the GovernmBonetheless, it
considers that, in view of the very long periodtiofie during which the
applicant was detained, monetary compensation dhaellawarded, in the
sum of EUR 25,000.

B. Costs and expenses

115. The applicant, emphasising the complexity mmgortance of the
case, claimed for over 450 hours’ legal work byirtlselicitors and four
counsel in respect of the proceedings before thartCat a total cost of
85,946.32 pounds sterling (GBP).

116. The Government acknowledged that the isswe womplex, but
nonetheless submitted that the claim was excesgpen that the
applicant’s legal advisers were familiar with adpacts of the claim since
they had acted for the applicant in the domestall@proceedings, which
had been publicly funded. Furthermore, the houdies claimed by the
applicant’s counsel, ranging between GBP 500 and® @GB5, and the
hourly rates claimed by the applicant’s solicit¢@BP 180 and GBP 130)
were unreasonably high. Nor had it been necessagngage two Queen’s
Counsel and two junior counsel to assist.

117. According to the Court’s case-law, an applica entitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyredtand were reasonable
as to quantum. In the present case, regard beihgohtie documents in its
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possession and the above criteria, the Court cerssilreasonable to award
the sum of EUR 40,000 for the proceedings befoeeCtburt.

C. Default interest

118. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Joinsto the merits the questions whether the applicatgt®ntion was
attributable to the respondent State and whetherfellewithin the
respondent State’s jurisdiction unanimously;

2. Declaresthe application admissible unanimously;

3. Holds unanimously that the detention was attributabléheorespondent
State and that the applicant fell within the resjmrt State’s
jurisdiction;

4. Holds by sixteen votes to one that there has been atiwaalof Article 5
§ 1 of the Convention;

5. Holdsby sixteen votes to one
(a) that the respondent State is to pay the agpmlicwithin three
months, EUR 25,000 (twenty-five thousand euroslis mny tax that
may be chargeable on this sum, in respect of noospary damage;
(b) that the respondent State is to pay the agmiicwithin three
months, EUR 40,000 (forty thousand euros), plus @amythat may be
chargeable to the applicant on this sum, in resplecdsts and expenses,
to be converted into pounds sterling at the rafgiegble at the date of
settlement;
(c) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

6. Dismissesunanimously the remainder of the applicant’s cléom just
satisfaction.
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Done in English and French, and delivered at aiputgdaring on 7 July
2011, pursuant to Rule 77 88 2 and 3 of the Rui€oart.

Michael O’Boyle Jean-Paul Costa
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventamd Rule 74 § 2 of
the Rules of Court, the following partially dissegt opinion of
Judge Poalelungi is annexed to this judgment.

J.-P.C.
M.O.B.
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PARTIALLY DISSENTING OPINION OF
JUDGE POALELUNGI

| agree with the majority that the detention washaitable to the United
Kingdom and that the applicant fell within the Wdt Kingdom’s
jurisdiction. However, | do not agree that theres leen a violation of
Article 5 8 1 in the present case.

Article 103 of the United Nations Charter providiest the Member
States’ obligations under the Charter must presgt any other obligations
they may have under international law. This pransireflects, and is
essential for, the United Nations’ primary role hiit the world order of
maintaining international peace and security.

On 8 June 2004, in paragraph 10 of Resolution 1546, Security
Council decided that the multinational force shothdve the authority to
take all necessary measures to contribute to thetemance of security and
stability in Iraq in accordance with the lettersxared to this resolution ...".
One of the letters annexed was from United Stasesefary of State Colin
Powell, confirming that the Multi-National Forceoet ready to continue to
undertake a broad range of tasks, including intemtravhere necessary for
imperative reasons of security.

It is true that paragraph 10 of Resolution 1546sutde language of
authorisation rather than obligation. However,sasxplained in the extract
from Lord Bingham’s opinion set out in paragraph @0 the present
judgment, the Security Council cannot use the lagguof obligation in
respect of international military or security ogeras, since the United
Nations has no standing forces at its disposal hasl concluded no
agreements under Article 43 of the Charter whiclildi@ntitle it to call on
Member States to provide them. The Security Couranil, therefore, only
authorise States to use military force. As LorddgBiam also concluded, the
primacy clause in Article 103 of the Charter muloaapply where a
Member State chooses to take up such an authonsaid contribute to an
international peace-keeping operation under a 8gcouncil mandate. To
conclude otherwise would seriously undermine thiecéizeness of the
United Nations’ role in securing world peace andildalso run contrary to
State practice. Indeed, | do not understand theoniyajof the Grand
Chamber in the present case to disagree with takysis.

The point at which the majority part ways with gh@mestic courts is in
finding that the language used in Resolution 1546 dot indicate
sufficiently clearly that the Security Council aattsed Member States to
use internment. | regret that | find the judgmeinthe House of Lords more
persuasive on this issue. | consider that it isealstic to expect the
Security Council to spell out in advance, in detaitery measure which a
military force might be required to use to conttétio peace and security
under its mandate. Internment is a frequently useshsure in conflict
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situations, well established under internationahhuoitarian law, and was,
moreover, expressly referred to in the letter ofil€&owell annexed to
Resolution 1546. | consider that it is clear frdme text of the Resolution,
and from the context where the Multi-National Fowas already present
and using internment in Iraq, that Member Statesewauthorised to
continue interning individuals where necessary.

It follows that | also agree with the House of Lerthat the United
Kingdom’s obligation to intern the applicant, puasti to the Security
Council authorisation, took precedence over itsgalilbns under Article 5
§ 1 of the Convention.



