0805551 [2009] RRTA 24 (15 January 2009)

RRT CASE NUMBER:

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

0805551

United Arab Emirates/Jordan
Shahyar Roushan

15 January 2009

Sydney

The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be stateless and fdymesident in Palestinian

Territories, arrived in Australia and applied te thepartment of Immigration and
Citizenship for a Protection (Class XA) visa. Ttedegjate decided to refuse to grant the
visa and notified the applicant of the decision hisdreview rights by letter.

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test isdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveeawig and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Arabic
and English languages.

The applicant was represented in relation to thieveby his registered migration
agent.

Application for a Protection Visa

22.

23.

24,

25.

26.

According to his application for a protection viize applicant is a Palestinian born in
the United Arab Emirates (UAE). He lived in Jordanseveral years and then in the
UAE until his arrival in Australia. While he livad Jordan, he studied in institutions
facilitated by an aid agency He worked in the UAErhany years

He has relatives in several other countries.

The applicant travelled to Australia on a “tempgtalordanian passport issued in City
C, UAE. The applicant’s visa to Australia was issueCity D, UAE.

In response to questions relating to his reasansldoming to be a refugee, the
applicant stated that he was born a refugee bedasiparents are Palestinian refugees
and he has no “homeland” to live in. He left JorbBanause he has “no work rights or
any other rights” in that country because he isandbrdanian citizen and his stay in
Jordan was temporary.

In a letter accompanying the application form, @pelicant’s representative stated that
the applicant arrived in Australia on a temporasavAfter his arrival he was informed
that the company he was working for in the UAE wlasing down. Accordingly, he is
unable to return to his job in the UAE The applidaralso unable to return to the
Palestinian Territories as he does not have the afreturn. The only country he can
go back to is Jordan. However, as a Palestiniargesf, he has no rights in Jordan,
including the right to work or the right to own atar vehicle. The applicant does not
have a national ID number which is required if rexevto work in Jordan. It was stated
that the applicant will be discriminated againsiandan because of his nationality and
will be “deprived of his livelihood”



27. In support of his application form, the applicanbsiitted a copy of a letter from an aid
agency in Jordan certifying that he is registerét whem

Departmental Interview

28. The applicant was interviewed by the delegate. Retioe interview the applicant
submitted a letter from his employer in the UAE fooning the date that he had
commenced employment with the agency, and theipoghat he held. According to
the letter he was made “redundant” and his employroencluded soon after he
arrived in Australia.

29. The Tribunal has listened to the audio recordinthefinterview and what follows is a
summary of the evidence given by the applicanhairterview.

30. He was born and studied in the UAE and Jordan.afeuse his current passport to re-
enter Jordan [Information about the applicant’snatign history deleted in accordance
with s.431 as it may identify the applicant] Befonegrating to the UAE his parents
had lived in Jordan as Palestinian refugees.

31. The applicant stated that he is fearful of retugrtm Jordan because he has no rights
there. He has no rights in Jordan and is treakeddlivisitor. He has no right to own
property, to work, to study or to obtain a drivditence. When his father returned to
Jordan from the UAE, he could not buy a house audtdcnot run a business. The
delegate asked him how he did not have the rightudy if he had studied in Jordan.
He said he studied in institutions facilitated Inyaad agency. Otherwise he would not
have been able to work.

32. The delegate put to him that Palestinian refugadstemporary passports are able to
work in the private sector. He said without a driséicence, he would be unable to
drive a taxi or do any other work that would regqudriving. He has no ID and has to
carry his passport with him all the time. It was fuhim that Palestinians are able to
apply for membership of professional associatibtessaid with his passport he would
be unable to find any kind of work for the govermmer even in the private sector
Some Palestinians in Jordan have citizenship aaydre treated differently. They are
able to work and hold membership of professionsbeisitions. He was asked how
Palestinian refugees in Jordan are able to livesai@ they just survive on a day to day
basis because they have no choice. They reallgrsaiffd do not receive any kind of
income support. They only have the right to stumhtivo years.

Application for Review

33. In a brief submission in support of the applicationreview, the applicant’s
representative again stressed that as non-citafeiwdan, Palestinian refugees are
denied the right to work, the right to send théilldren to government schools for free,
the right to free medical treatment and the rightwn property.

The Hearing

34. The applicant stated that he was born in UAE te$tadian parents. [Information about
the applicant’s migration and family history detibia accordance with s.431 as it may
identify the applicant.] The applicant took the ogpnity to study at an educational



35.

36.

37.

38.

39.

40.

41.

42.

facility provided by an aid agency. His relativeifml him a job at a company in the
UAE. The applicant was subsequently sponsoredibyctimpany and returned to the
UAE. He remained in the UAE until he came to Ausdralrhe applicant added that the
UAE has passed new laws to the effect that Palassrand Iraqis, in particular those
holding travel documents, are no longer alloweddsponsored by employers.

The applicant is the second youngest child He Hdisigs in several other countries.
He also has two other siblings living in the Paleah Territories who he has never
met.

The applicant stated that he is unable to retuthédJAE and did not want to live in
Jordan because he has no rights in that countsereTlib no work in Jordan and he
might starve. He only has the right to stay in dardnd nothing else. The Tribunal
noted that there are about 150,000 Palestiniageeiwho live in Jordan and asked
him how they survive. He said none of them worktheg they rely on assistance from
relatives living abroad.

The Tribunal asked him what other rights are detodaim. He said he is not allowed
to obtain a driver’s license, own a shop or work. dtiated that he has no national ID
and explained that if he ventured out after 11 gnwbuld be detained by the
authorities overnight.

The Tribunal put to him that the sources it hassoiied suggest that Palestinian
refugees have the right to work in the private @edtie said private companies give
preference to Jordanian citizens and refuse to@niphlestinians, unless it is out of
pity. His status in Jordan means that it would &ey\difficult for him to get married
because he has no future prospects.

The Tribunal noted that he is entitled to receissistance from the aid agency. He said
the aid agency provides refugees with flour, saga soap on a monthly basis.

The Tribunal noted that he has claimed that Paliestirefugees are denied the right to
send their children to government schools for &eeé the right to free medical
treatment. He said education is provided throughaid agency, but he has to pay a fee
to access medical treatment.

The Tribunal acknowledged that Palestinian refuge@®rience discrimination in
Jordan. However, it was put to the applicant thstrdmination does not always rise to
the level of persecution. The applicant statedithdbrdan he has to carry his passport
with him at all times, otherwise he could be detzdinfNone of his siblings live in
Jordan, because life is too difficult there. Ifife the opportunity to work in Jordan he
would have stayed with his parents who live tharéheir own. If his siblings did not
financially support his parents, they would die.

The applicant added that his life depended on titeome of his application for a
protection visa. He said that his passport hasred@nd the Jordanian Embassy in
Australia has refused to renew his passport andabkked him about his status in
Australia. The applicant said that he did not kribesexact reason behind the
Embassy’s refusal to renew his passport.



FINDINGS AND REASONS

43. The applicant’s claims are based on the Convemgfionnds of race, nationality and
membership of a particular social group. He esalyttlaims to have been born to
Palestinian parents. The applicant claims to bdifkeaf living in Jordan because
Palestinian refugees who hold two-year temporasgparts do not have the right to
work, obtain driver’s licenses, own property oresxfree medical care. He claims that
he has no national ID and would have to carry hssport with him at all times,
otherwise he would be detained. The applicant dahmat he cannot return to the UAE
because he does not have a visa and the countpakasd new laws preventing those
holding travel documents from entering the countrywork visas. The applicant also
claims that the Jordanian Embassy in Australiarefsed to renew his expired
temporary passport.

44. At the hearing, the applicant provided his evideincan unblemished manner entirely
consistent with his written claims. The Tribunalifo him to be a credible and truthful
witness.

45. The applicant submitted copy of a letter from tlteaagency in Jordan certifying that he
is registered with the agency. The Tribunal, thenefis satisfied that the applicant is
registered with the aid agency and falls withintémens of the first paragraph of Article
1D. The Tribunal, based on the factual informabefore it, finds that ‘protection’ was
only provided by the United Nations Conciliationr@mission for Palestine (UNCCP)
and that protection has now ceased. Accordingg/attplicant is not excluded from the
operation of the Convention under Article 1D. Thaid, the applicant will not
automatically be deemed a “refugee” under the Cotiwe and his case must be
assessed against Article 1A(2).

46. The applicant travelled to Australia on temporasgdanian passport issued to
Palestinian refugees. Being a holder of a Jordda&assport does not necessarily make
the applicant a Jordanian citizen. Palestiniangeds displaced to Jordan generally do
not have access to Jordanian citizenship. Theyhakeever, able to obtain Jordanian
passports of two-year validity. Such passportsdiifom standard Jordanian passports
by the absence of a National [Identification] Numbe the Biographical Data page
and are known as “T” series because the passpad plefixed with a “T” (see
Department of Foreign Affairs and Trade, Jordampiassports and Palestinians,
Country Information Report, CIR N0.298/01, 28 Nowmmn 2001, CX59868). The
applicant’s passport does not include a Nationahtification Number and the Passport
No is prefixed with a “T”. The Tribunal finds thtte applicant is not a Jordanian
citizen.

47. In the absence of any other documents to concliysegtablish the applicant’s
nationality, the Tribunal finds that the applicetstateless Palestinian and must be
assessed against his “country of former habitisatiesce”

The Tribunal accepts that the applicant’s parergsalestinian refugees who left for Jordan.
The applicant never lived in the Palestinian Teri#is and although he has two older siblings
who reside there, being the second youngest, haewes met them. The evidence before the
Tribunal clearly indicates that the applicant hasother connections to the place apart from
his familial links and cultural heritage. On thad®mnce before it, the Tribunal is not satisfied



that the Occupied Palestinian Territories coulddesidered the applicant’s country of
former habitual residence.

48.

49.

50.

51.

52.

The Tribunal accepts that in the applicant’s familgved to the UAE, where the
applicant was born. He lived and studied in the U&iEmany years and then moved
back to Jordan. The Tribunal accepts that as se@m @apportunity presented itself, the
applicant returned to the UAE where he lived andked until he came to Australia.
The Tribunal further accepts that one of his sgdigontinues to reside in the UAE.
The evidence before the Tribunal suggests thaappécant had made or at least
regarded the UAE his ‘abode’ or ‘the centre ofihterest’ and had every intention to
continue to reside in that country. Thereforepitld be said that the applicant’s
country of former habitual residence is the UAE.

The Tribunal, however, accepts that the applicarttsimstances changed when his
employer in the UAE terminated his employment dfieiarrived in Australia. The
Tribunal accepts that the termination of the agpuitts employment directly impacted
on his visa status in the UAE and his ability tture to that country.

According to the Immigration and Refugee Board ah&da, residence permits in the
UAE are issued through “employment or family spesbgp” on a temporary basis.

UAE permits issued via employment sponsorshipssead to individuals who have
been sponsored by a local company for employmempioses. Such individuals can
reside and work in the UAE for a specified peridédirme, and, through family
sponsorship, can sponsor members of their famibbtain residence permits.
However, persons who acquire residence permitiamidy sponsorship are only able
to reside in the country and are not permitted dokw.

A residence permit of an employed individual (acgivia employment
sponsorship) and those of his or her family memferguired via family
sponsorship) are cancelled when the individual’pleyment in the country comes to
an end (Immigration and Refugee Board of Canada4 2ARE42484.EUnited Arab
Emirates: Therights and privileges accorded to the holder of a United Arab Emirates
residence permit, including whether a residence permit holder hastheright tore-

entry, and to reside and earn a living in the country, 3 March).

The Tribunal accepts that the applicant’s residgrezenit was cancelled as soon as his
employment came to an end. The Tribunal furtheepiscthat the UAE government
changed the laws relating to immigration visasuly 2008, effectively making it
harder for the nationals of certain countries tteethe UAE on a visit visa to search
for work” (Al Jandaly, B. 2008, ‘Palestinian face®nth’s stay in airport to get visa’,
Gulf News, 26 September
http://www.gulfnews.com/nation/Immigration_and_\8880247969.htmIMorris, L. &
Khalaf, H. 2008, ‘Confusion surrounds visa rul&3ie National, 30 September
http://www.thenational.ae/article/20080929/NATIONA&K2285029/0/FRONTPAGE
Habboush, M. 2008, ‘Visa rules burden job seelsag,expatsThe National, 31 July
http://www.thenational.ae/article/20080730/NATIONAR9145196/0/FRONTPAGE
These sources also suggest that Palestinians maybkean directly impacted by these
laws, as claimed by the applicant. On the bastb@tvidence before it, The Tribunal
is satisfied that the applicant does not haveitite to re-enter the UAE.

The applicant has made no claims against the UARlan Tribunal is of the view that
his inability to return to that country, as a cayrdf former habitual residence, does not
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54.

55.

56.

57.

58.
59.

60.

amount to persecution. On the basis of the evidbatmre it, the Tribunal is satisfied
that the applicant does not have a well-foundeddépersecution in relation to the
UAE.

It is generally accepted that a stateless persgnhanae more than one country of
former habitual residence. As previously notedapplicant is a holder of a temporary
Jordanian Passport. He lived in Jordan for sewaals. He is registered with an aid
agency in Jordan and completed a course at ond afjancy’s educational facilities
before returning to the UAE. Jordan is arguablpantry of former habitual residence
for the applicant and the Tribunal has consideisdabhility to return to that country.

Having sighted the applicant’s passport at theihgathe Tribunal is satisfied that his
passport has expired. The applicant has claimddrbaordanian Embassy in
Australia has refused to renew his passport. WittikstTribunal was unable to locate
specific information suggesting that the Jordartarbassy in Australia has taken this
action; sources suggest that renewing temporavgltdbcuments can be problematic
for Palestinians.

[Country information deleted in accordance witl34.4s it may identify the applicant]

It is well established that refugee status will hetaccorded to persons merely because
they are stateless and unable to return to theimtep of former habitual residence.

That said, the Jordanian government’s refusaliewethe applicant’'s passport is
amongst a long list of discriminatory treatmentsubjects Palestinian refugees to.

The applicant’s claims relating to the situatiorPalestinian refugees in Jordan are
generally supported by the country information befine Tribunal. Although
Palestinian refugees are provided with relief, tieahd education services by an aid
agency, their lack of citizenship translates irdeesal legal restrictions that limit their
rights and contribute to their vulnerable livinghditions. Accordingly, they face
severe discrimination with regard to employment.

[Country information deleted in accordance witl34.4s it may identify the applicant.]

In addition, Palestinian refugees are barred froactring several professions;
experience difficulties in obtaining licenses fstablishing private businesses; are not
allowed to become members in cooperative assongtidich could enable them to
establish an income generating project; experieif@eulties in getting employed by
private banks as they are rarely granted the régdisgcurity clearance; are not
allowed to obtain public drivers license; and atel@ded from the training and
employment programmes launched by the governmedgdmrease unemployment rates
in the country and equip young people with thelskihd experience that will pave
their road and enhance their access to the labatken Furthermore, access to
domestic employment by larger companies may beedeas national Intelligence may
not grant the required approval (Thweib, M, ibid).

The Tribunal is of the opinion that the restricBand the discriminatory measures
adopted by Jordan would cause the applicant stgmifieconomic hardship threatening
his capacity to subsist. The Tribunal is satistieat the restrictions would deny the
applicant access to basic services and the capgaciyrn a livelihood. The Tribunal is
satisfied that the denial referred to would thredte applicant’s capacity to subsist.



61.

The Tribunal considers this treatment to amouriséoious harm” as required by
paragraph 91R(1)(b) of the Act. The Tribunal iss$etd that the reason for the
persecution in question is essentially and sigaiftly the applicant’s Palestinian
ethnicity. The Tribunal is satisfied that the apalfit does not have adequate and
effective state protection available to him. Thétinal, therefore, is satisfied that the
applicant has a well-founded fear of persecutioraf@onvention reason in Jordan

The Tribunal has found that the UAE is a countrjoomer habitual residence and that
the applicant does not have a well-founded fegreo$ecution in relation to that
country. However, the Tribunal is satisfied tha #pplicant does not have a right to
enter and reside in the UAE or any other counthe Tribunal finds that the applicant
is not excluded from Australia’s protection by $36of the Act.

CONCLUSIONS

62. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfue applicant satisfies the
criterion set out ir5.36(2)(a) for a protection visa.

DECISION

63. The Tribunal remits the matter for reconsideratioti the direction that the applicant

satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PRRTIR




