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Decision: The Tribunal sets aside the delegate’s decision

refusing to grant a protection visa and substitutes
a decision that the protection visa application is
not valid and cannot be considered.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Nevaldad, arrived in Australia [in] May 2002
and applied to the Department of Immigration antiz€nship for a Protection (Class XA)
visa [in] May 2010. The delegate decided to retosgrant the visa [in] June 2010 and
notified the applicant of the decision and heregvrights [on the same date].

The applicant applied to the Tribunal [in] June @®dr review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

The delegate purported to make a decision to reétugeant the applicant a protection visa.
However, the issue in this case is whether theeptioin visa application was a valid
application.

RELEVANT LAW

Section 36 of the Act establishes a class of vigank as a protection visa. Section 46(1)(d)
of the Act (as amended with effect from 16 Decenil®99) relevantly provides that, subject
to certain other requirements, an application feisa is valid only if it is not prevented by
s.91P (non-citizens with access to protection ftbimd countries).

Section 91P provides that if Subdivision AK applies non-citizen at a particular time the
application is not a valid application. Section 9Hevantly specifies that Subdivision AK
applies to a non-citizen at a particular time tifreat time the non-citizen is a national of 2 or
more countries: s.91N(1). The question of whetheoracitizen is a national of a particular
country for the purposes of this section, mustdtemnined solely by reference to the law of
that country: s.91N(6). The Minister has a persaimdretion pursuant to s.91Q to determine
by written notice that s.91P does not apply to mcitizen for a period of 7 working days
after the notice is given, if satisfied that iinsthe public interest to do so.

Subsection 47(1) of the Act provides that the Mamisis to consider a valid application for a
visa”. Subsection (3) provides that “to avoid doubé Minister is not to consider an
application that is not a valid application”. Seati65(1) of the Act provides for the power of
the Minister to grant or to refuse to grant a \@fiar the Minister has considered a valid
application for the visa. A decision to refuse targ a protection visa is an RRT-reviewable
decision: s.411(1)(c). Section 415(1) of the Acvpdes that the Tribunal may, for the
purposes of the review of an RRT-reviewable denisexercise all the powers and
discretions that are conferred by this Act on tespn who made the decision. It follows that
if a protection visa application is not valid theblinal can consider the review application,
but cannot make a decision on the merits of the applicationMIMA v Li; MIMA v Kundu
(2000) 103 FCR 486; see alSBGME v MIAC (2008) 168 FCR 487 per Black CJ and Allsop
J at [30]
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CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

The applicant indicated on the application fornt 8tee was born in Samoa on [date deleted:
s.431(2)]. The applicant indicated that she speaksls and writes English. The applicant
states that her citizenship at birth was Samoartlaatcher current citizenship is New
Zealand. The applicant stated on the applicatiom finat she travelled to Australia as a New
Zealand citizen and that she arrived in AustrahfDecember 1997. The applicant indicated
that she was educated in Samoa until the age affi®applicant also indicated that she
migrated from Samoa to New Zealand in 1987. Samaodrthat her current citizenship is
New Zealand. The applicant stated on the applicdtom that she travelled to Australia as a
New Zealand citizen and that she arrived in Auitriah] December 1997

The applicant stated, in response to questionhét she is seeking protection in Australia so
that she does not have to return to New Zealamddponse to question 42, as to why she left
that country, the applicant stated the following:

| came to live in Australia in 1997. My entire fdynis here. | have nobody in New
Zealand and do not believe | could survive thebelieve | have been treated
unfairly and that my right to remain in Australiaosild not have been cancelled. |
intend to take my case to the Minister for Immigmaton Humanitarian groups (sic).

The Department’s decision record indicates thaiailgh the applicant did not provide a copy
of her New Zealand passport to the Departmentestered and departed Australia on
several occasions using that passport.

The applicant was interviewed by the delegateNla}y 2010. The applicant’s representative
attended the interview. The Tribunal has listereethe CD Rom recording of that interview
and a summary follows:

The applicant was asked whether she is claimiriggta refugee from Samoa or New
Zealand The applicant indicated that she did notkrThe applicant’s representative
explained the definition to the applicant. The &asit confirmed that she is a citizen
of New Zealand and Samoa. The applicant confirhatighe is claiming to be a
refugee from both New Zealand and Samoa. The apylis separated from her
former husband and is now engaged to be marrieglapplicant’s fiancé is an
Australian citizen of [Asian] background. The reg@etative submitted that the
applicant has retained her Samoan citizenship udderman law and she is a dual
citizen. The applicant grew up without her mothed &ather and was brought up by
her grandparents. The applicant has a son wh@é3.[&he had him when she was
[young] when she became pregnant. The applicantachsd in the house and
forced to give birth to her son. The applicant’s s@s taken from her when she was
2 years old. The applicant had to try to help hether and sister. The applicant’s
son was given to her [distant relative] and shehpuatin her name. The applicant ran
away at a later time and again became pregnarti@hdnother child in [year
deleted: s.431(2)]. The applicant was later takeNéw Zealand by [Mr A] in 1987.
The applicant did not go to the police for helpdese there is only one police station
and she could not get assistance and had conaernerfsister and brother. The
applicant’s family now all lives in Australia.



13.

14.

15.

16.

17.

18.

When the applicant moved to New Zealand, [Mr A] m@¥o Samoa to help the
people after the Samoan earthquake. When he rettorf®amoa, [Mr A] opened
another woman. The applicant felt that she wasattiahd was very upset as she had
children with [Mr A]. The applicant has 6 sonsatal. The applicant and [Mr A]
broke up in 1992. He took one of her sons awayshieddid not see the son again.
The applicant came to Australia and stayed withdnether and sister. The applicant
also has cousins and aunts and uncles in Austnatlavas very happy when she
came to Australia.

The applicant was asked why she cannot return vo AEaland. The applicant stated
that she is concerned that her son will be takesydvom her in New Zealand. The
applicant does not wish to return to New Zealarchbee her parents are buried in
New Zealand and she has all family in Australigluding 10 children. The delegate
explained that the delegate has not provided dgee related claims. The applicant
stated that there is the race issue and her naffuelsted: s.431(2)” and her son has
been taken away from her. The applicant’s formeaband made her suffer. The
applicant has had a terrible life and wants to stgjustralia with her son.

The applicant was given an opportunity to discueschaims with her representative.
No further recording of the interview after the dke

Application for review

Following the lodgement of the application, thelaggmt’'s representative provided a
submission to the Tribunal, stating that the aplidelieves that her right to remain in
Australia was terminated unfairly and she is deeplycerned for the welfare of her youngest
son and other family members for whom she is resiptaif she is forced to leave in
Australia. The representative states that the egpiiwishes to take her case to the Minister.

The representative provided a copy of a report fieenAustralian Human Rights
Commission in relation to a complaint made by thgligant relating to her detention in
Villawood Immigration Detention Centre. The repooncludes that the applicant’s detention
was arbitrary and the “interference with her fanaibcasioned by her detention was also
arbitrary” The recommendation is that the appligamhediately be placed in a less
restrictive form of detention.

The representative also provided a report fromyatrgogist in relation to the applicant’s
psychological condition and a draft statement lgyapplicant in which she refers to the
problems that she has encountered whilst in Villadvbmmigration Detention Centre and the
serious distress that this has caused the applicant

A letter addressed to the Department, “Human Rigiitd the Ombudsman was also
provided to the Tribunal. The applicant statesat tetter that she is sad and regretful and
has difficulty sleeping and eating and is very @ned for the welfare of her son and other
family members due to her lengthy detention.

Tribunal hearing

Theapplicant appeared before the Tribunal [in] Julg@@ give evidence and present
arguments.

The applicant confirmed to the Tribunal that sha @tizen of New Zealand and she was
born in Samoa to Samoan parents. The Tribunalatelicthat she appeared to have both
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Samoan and New Zealand citizenship as the Samaeanrgoent allows its citizens to retain
their Samoan nationality upon the grant of anotitezenship. The Tribunal advised the
applicant that in such circumstances it appeatsstihas dual citizenship which means that
she has not made a valid application for a praiactisa to the Department. The Tribunal
also indicated to the applicant that it did notegapthat she had made any claims to be a
refugee on her application form and that this mag andicate that her application to the
Department is invalid.

The applicant indicated that she intends to makapgtication to the Minister for
humanitarian stated that she does not wish torrétuSamoa because she is an outcast in
Samoa because her circumstances have been repofitfdrmation deleted: s.431(2)] The
applicant is would be ashamed and embarrassed ifiath to return to Samoa. The applicant
also stated that she has lost all of her family lers and her parents and two of her children
died in Australia and she wishes to remain in AalstrThe applicant has been in the
Villawood Immigration Detention Centre for almosta years and during that time she has
lost the opportunity to spend time with her youong and other family members. The
applicant wishes to be able to stay in Australiaawe for her children and her grandchildren,
some of whom are in the care of the Departmentamhi@unity Services The applicant is also
engaged to be married and was unable to marryidrerd due to her detention.

Independent evidence

The New Zealand Department of Home Affairs websitdicates that Samoan citizens may
be eligible for the grant of New Zealand citizepsbnder theCitizenship (Western Samoa)

Act 1982 which provides that the person must be a Samomewrciand the applicant must
have lawfullyentered New Zealand on or after 15 September 1882 an provide evidence
that he or she is entitled to reside in New Zealaddfinitely; orhe or she was present in
New Zealand at any time on the day of 14 Septerh®&?.

The Samoan Immigration Department of Prime Minisiedl Cabinet website indicates that
Samoan citizenship by birth is granted to all imdiinals who are born in Samoa to parents of
which at least one is a Samoan citizen. The wehisteindicates that, subject to the
provisions of theCitizenship Act 2004, the Minister may order a person's citizenship be
cancelled where the Minister is satisfied thatgheson has been or is disloyal or disaffected
towards Samoa. In cases of citizenship obtainexlitir permanent residence, a person may
be deprived of Samoan citizenship in cases wherdlihister is satisfied that the person has
continuously resided overseas for a period of teary and the person is unlikely to reside in
Samoa in the future.

On 15 July 2010 the Samoan High Commission in Gaalyeas contacted and advice was
requested as to whether Samoa allows dual citizemsth New Zealand. The Samoan High
Commission replied on 15 July 2010 and providedalewing advice:

With reference to the above subject matter andedefcon this afternoon ([names]), | wish to
confirm that Samoa allows dual citizenship with N&ealand’

! RRT Country Advice Service 2010, Email to SamoarbBssy, Canberra ‘Request for
assistance from Refugee Review Tribunal (RRT r&t.86910)’ 15 July.

2 Samoan High Commission 2010, Email to RRT CouAtlyice Service: ‘RE: Request for
assistance from Refugee Review Tribunal (RRT r&ft.86910)’, 15 July.
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FINDINGS AND REASONS

The Tribunal must consider whether the applicaatristional of two or more countries at the
time of application.

Section 91P prevents persons who are subject tdi8sion AK of Division 3 of Part 2 of
the Act from making a valid application for a pretien visa. Section 91N specifies those
persons who are subject to Subdivision AK. Suclkg®s include non-citizens who at the
relevant time were a national of two or more caestrThe prohibition in s.91P is subject to
s.91Q which provides that the Minister may, if himks that it is in the public interest to do
S0, give written notice that s.91P does not apply tvisa application made by a particular
person in the following seven days: s.91Q(1).

The evidence establishes that the applicant wasibddamoa to Samoan parents and she
resided in Samoa until 1987. The independent ecielestablishes that a person born in
Samoa to Samoan parents acquires Samoan natiamaditybirth. The Tribunal finds,
therefore, that the applicant acquired Samoan mality upon her birth in Samoa. There is no
evidence before the Tribunal that at the time th@ieant made the application to the
Department that she has renounced or had her Saritiz@mship cancelled, or that she has
been deprived of Samoan citizenship. The indepdreledence also indicates that the
Samoan authorities permit a Samoan citizen to botd Samoan and New Zealand
citizenship. The Tribunal is, therefore, satisfibdt the applicant was a national of Samoa at
the time of application.

The evidence also establishes that the applicérstesiuently acquired New Zealand
citizenship and traveled to Australia on a New Zrdlpassport. The independent evidence
set out above indicates that the New Zealand aitit®permitted certain Samoan citizens to
acquire New Zealand citizenship. The Tribunal firttierefore, that the applicant was a
national of New Zealand at the time of application.

The Tribunal finds that there is no evidence, pansuo s.91Q, that the Minister has
determined by written notice, that s.91P does pplyato the applicant.

The Tribunal finds that the applicant was a nati@fi®oth Samoa and New Zealand and she
is, therefore, a dual national. Accordingly, théiinal finds that the applicant is precluded
by s.91P from making a valid application to the Bxment.

The Tribunal has had regard to the submissiondgdtibunal. However, the Tribunal is not
satisfied that there is any evidence which alteesTribunal’'s above findings. The Tribunal
also notes that the applicant does not appean® imade any refugee related claims on the
application form to the Department. Whilst the Tnlal considers that this raises further
issues relating to the validity of the applicatigiyen the above findings it is unnecessary for
the Tribunal to consider this issue.

CONCLUSIONS

For the reasons given above the Tribunal findstth@bpplicant’s protection visa application
is not valid and that the Tribunal has no powesdnsider it.

The Tribunal notes that the applicant has indic#ttatishe wishes to seek Ministerial
Intervention pursuant to s.417 of the Act. The Uinl considers that the applicant’s
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circumstances appear extremely unfortunate anth#jerity of her family members,
including children and grandchildren reside in Aaka. However, the Tribunal has limited
information before it relating to the reasons fue tancellation of the applicant’s Subclass
444 visa, and any intervention is a matter forNheister’s discretion.

DECISION

The Tribunal sets aside the delegate’s decisiarsired) to grant a protection visa and
substitutes a decision that the protection visdiegtpon is not valid and cannot be
considered.



