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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision mdxy a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Israpblied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant] Mar2@11.

The delegate refused to grant the visa [in] Nover2B4&1 and the applicant applied to
the Tribunal for review of that decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds thag tpplicant has made a valid
application for review under s.412 of the Act

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person to whom Australia
has protection obligations under the 1951 Conventtating to the Status of Refugees
as amended by the 1967 Protocol relating to thesStef Refugees (together, the
Refugees Convention, or the Convention), or onrdtteemplementary protection’
grounds, or is a member of the same family uné person to whom Australia has
protection obligations under s.36(2) and that petsalds a protection visa.

Refugee criterion

6.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedriasons of race, religion,
nationality, membership of a particular social graar political opinion, is



10.

11.

12.

13.

outside the country of his nationality and is uead, owing to such fear, is
unwilling to avail himself of the protection of thaountry; or who, not having a
nationality and being outside the country of higrfer habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition mumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
S395/2002 v MIMA2003) 216 CLR 475ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Usi@diR(1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.91)Rb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressserious harm’ includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hggl@&ned that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People agespcuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. ThBrase ‘for reasons of’ serves to
identify the motivation for the infliction of thespsecution. The persecution feared
need not beolelyattributable to a Convention reason. Howeversgaition for
multiple motivations will not satisfy the relevaetst unless a Convention reason or



14.

15.

16.

reasons constitute at least the essential andisegymi motivation for the persecution
feared: s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a ‘well-
founded’ fear. This adds an objective requirentenhe requirement that an applicant
must in fact hold such a fear. A person has al-feeinded fear’ of persecution under
the Convention if they have genuine fear foundeaohug ‘real chance’ of being
persecuted for a Convention stipulated reasoneah it well-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or ingabgal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence. The expression gitegection of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

17.

18.

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia to whom the Minister is saiesf Australia has protection
obligations because the Minister has substantalmgis for believing that, as a
necessary and foreseeable consequence of theapdi®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumisht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishth ‘degrading treatment or
punishment’, and ‘torture’, are further definedsib(1) of the Act.



19.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countryhese arise where it would be
reasonable for the applicant to relocate to an aféae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoced by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

20.

21.

22.

23.

24,

25.

The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal
has also had regard to the material referred therdelegate’s decision.

The applicant is a [age deleted: s.431(2)] yeamaichan who is a citizen of Israel.
She describes her ethnicity and religion as Jewidte applicant lists the details of 13
years of schooling in Israel and lists her de faetdner as being “on a [visa with] a
prospect of sponsorship by an Australian busine$sie applicant also lists her father,
mother and 3 [sibling] as living in Israel.

In response to question 33 asking the applicastiefhas ever served in the military for
her own country or another country, that was notsatered mandatory service, the
applicant responded yes and explained:

Was required to perform military service with tlsealeli army from [2007] to
[2009].

In response to question 30 asking the applicastiefstill has military service
obligations in her home country, the applicant oesjed yes and explained:

| have an obligation to undertake annual militseywece of one month per year
until I am 45 years of age.

Applicant’s Travel History

The applicant, in response to questions 33 anchd®6 of Form 80, provided the
following travel history which has been augmentgdnfiormation provided at the
department interview and in her passport which prasided to the department:

* [countries and dates travelled: s.431(2)]

In support of her application the following statethevas provided:



I was born into a normal working Israeli family.yldarents are still married to each other
and living in [town]. | have three [siblings].

| attended primary and secondary school in Israglater completing my secondary
schooling was required to undertake two yearswizdsory military service in Israel.
All Israeli men and woman are required to undertakiary service.

| was posted to a border patrol near the Gaza. Si§eh day | had to watch the border
and process individuals who came into Israel from®aza Strip. The Palestinian
people of the Gaza Strip do not have proper mettieaiment or other services. They
cannot get work and are very poor. Quite ofterpfeaould be waiting at the border
trying to come into Israel for medical treatmentmtry and get work. It is true that
sometimes people were coming over from Palestidengane caught carrying bombs
and other weapons. Most of the time, however, lpaggre just desperate and trying to
get into Israel to get to services that they cdultbtess in their own area. Often people
were desperate and crying. | can remember ingafcg#d men and women or people
with children trying to get over into Israel for cheal treatment. These people were
required to stand up in the hot sun all day waitlmbe processed.

I was very young when | did my military service bé¢lt very uncomfortable about
the process. It seemed that we lived in a landenthe services were freely available and
where the citizens were comfortable. Whilst ofrseusraeli's face the constant threat
of violence from Gaza and other areas, | couldlp but be disturbed by the great
differences in the way we lived our lives.

| also felt very uncomfortable about the attitutieame of my fellow soldiers towards the
Palestinian people. The general attitude of theyas very dismissive and rude and
abusive of the people that were waiting in linglidn't like this behaviour at all and |

feel that it reflected a mindset in the Israeliitaily that | am very unhappy about.

I had no choice but to do my military servicel tiad refused to undertake the military
service | would have been sent to a special pfigonbjectors.

Since | did my military service | have maturedale also travelled to other countries
and have had the opportunity to look at the sibmaiti the Middle East, arid the role of
the Israeli military. | do understand that Isigesurrounded by other countries that are
unfriendly, but | do not agree that Israel's apgina forcibly oppressing the Palestines and
other nations is the right way. | feel that thre#tto Israel and the security of the Israeli's
will continue so long as Israel maintains its gositand refuses to seek a peaceful
solution in Israel.

I have come to the view that | disagree with Iga®sition, particularly in relation to the
Palestinians and | would not, on moral groundsiragadertake military service in
Israel.



26.

| am obliged to undertake one month military sexyer year until | reach the age of 40.
I will not undertake my military service and in fleecircumstances would be subject to
criminal penalties including imprisonment.

I have visited Australia on more than one occasibacknowledge that | came into
Australia as a visitor in August 2008 and remaimetil February 2009 and again applied
for a Visitor visa in August 2010. | acknowledbattl have visited other countries and
have not claimed asylum in those other countrigs Australia until now.

I was not aware that my objection to undertakintitamy service could constitute an
asylum ground. If I had known that, | would haypléed for asylum sooner.

I am in a settled relationship with another Israélie is an artist and is currently in

Australia on a [visa]. | have not included my parton this application as he is still on a
[visa] and he has the option, potentially, to afptya work visa based on employment
with an Australian employer.

Accompanying the visa application were the follogvrelevant documents:
. A copy of the applicant’s Israeli passport.

. A previous decision of the Refugee Review Tributeted [June] 2009 in
which the member remitted a matter on a differant §cenario but in which
the member found that the applicant, an Israefient, was a refugee on the
basis of her conscientious objection to ongoingtamy service. In this case
the member found that she was within the age gvatipn which continuing
military service is required.

. Another previous decision of the Refugee Revievbdmal dated [April] 2004
in which the member remitted a matter on a diffefaat scenario but in
which the member found that the applicant, an Isc#tezen, was a refugee on
the basis of his conscientious objection to ongomigary service. This
decision quoted country information that continumijtary service
obligations continue for women until age 24.

. A copy of the decision of the Federal CourEiruran v Minister for
Immigration & Multicultural Affairs[2002] FCA 814.

. An article published by netnewstitled ‘IDF Chief: Draft dodgers have no
shame’ dated 31 July 2007.

. An article published by netnewstitled ‘Conscientious objector to IDF service
jailed’ dated 20 February 2008.



27.

. An article published binternationale des &istnat(e)s a las Guertgled
‘Israel: Conscientious objector Neta Mishli seneshto 20 days
imprisonment’.

. An article published byar Resisters’ Internationditled ‘Israel: Four
women conscientious objector sentenced to secasonpierms’, dated 14
October 2008.

. An article published bWar Resisters’ Internationditled ‘Israel: WRI

affiliate New Profile raided by police’, dated 4 2a009.

. An article fromChallenge — A Jerusalem Magazine on the IsraeleBthian
Conflict, titled ‘Conscientious Refusal — Those who say nddted January-
February 2002.

. An article published byAmnesty Internationaitled ‘Israel and Occupied

Palestinian Territories — Amnesty International &€R2008’ which details the
human rights situation in the Occupied Territori#ésdoes not address the
issue of ongoing military service commitments.

A submission dated [June] 2009 (sic) was providesLipport of the application. It
makes the following points:

> The applicant is unwilling to return to Israel doeher fear of being persecuted for her
political opinion. She is opposed to the Israeifgrnment’s military policies and will
refuse to undertake annual military service.

> There is no provision in Israeli law to excusezetis or permanent residents from
service on the basis of their conscientious oljeacti

> Section 46 of the Defence Service Law states tifaitiae to fulfil a military service
duty is punishable by up to two years imprisonnamt attempting to evade military
service is punishable by up to five years imprisenin Article 18 of the International
Covenant on Civil and Political Rights (ICCPR) pid®s that every person has a right to
freedom of thought, conscious and religion. ThetéthNations Committee on
Human Rights has reiterated an individual's rightetfuse to perform military service
in several resolutions. In 1998 the Committee &elbiResolution 1998/77 that stresses
a state should not imprison conscientious objectors

> In Israel conscientious objectors are seen a®tsadtnd political dissents. Helping
someone to evade military service is also punighaplimprisonment. This suggests
that while compulsory military service requiremeratiee of a general application, the law
is not applied indiscriminately. It was submittbdt the law is in fact used to discriminate
against those citizens of Israel who have an aftenpolitical opinion to that of the Israeli



government and those citizens who have a genuirsgientious objection to military service.
Citizens who object to military service on religg@rounds are exempt from service, while citizens
who object to military service on palitical or mioggounds are imprisoned.

> It was submitted that if the applicant returnss@él and refuses to perform military
service, she will be liable to punishment and shthe applicant be imprisoned, there is a real
chance thathe will be treated more harshly in detention durest political opinion and the fact
that she will be seen as an opponent to Isradypolthe Occupied Territories.

> The applicant undertook her military service asired between 2007 and 2009 following
completion of her secondary schooling. She rent@ible to be called to undertake reservist
duty on an annual basis. She claims that she isiling to undertake further military service
in the future because of her political opinion

> In Erduran v Minister for Immigration and Multicultur&ffairs Grey J found:
"[florcing a conscientious objector to perform rally service may itself amount to
persecution for a convention reason"Mmister for Immigration, Local Government and
Ethnic Affairs v Che Guang Xiarige Full Federal Court found "[d]enial of fundarten
rights or freedoms, or imposition of disadvantagel executive act, interrogation or
detention for the purpose of intimidating the exgien of political opinion will constitute
persecution”.

> The applicant's conscientious objection to militaavice is an expression of her political opinion.
The applicant fears persecution on the basis gditical opinion. The applicant also fears
persecution on the basis of her membership ofiaupar social group, being individuals in Israel
who object to military service on the basis of cage.

> Each year conscientious objectors are imprisonistgal.

> There is a line for authority that refusal to urggemilitary service on the grounds of
conscientious objection may give rise to a welldded fear of persecution for a
Convention reasominister for Immigration and Multicultural AffairsErduran v
Minister for Immigration and Multicultural Affairsand the Refugee Review Tribunal
No3/47474.

> There is a real risk that the applicant faces seri@arm due to her political opinion
should she be required to returned to Israel.

Department Interview

28. [In] May 2011 the applicant was interviewed by tlepartment delegate. The Tribunal
has listened to a recording of this interview whigffiled on the department file at
f135. The major issue raised/discussed were:

. Her mother is a teacher and her father owns hisapmmpany;



She undertook military service from 2005-2007 ifg@mbat unit] which
had [number deleted: s.431(2)] female membersirirsimall group.

After 2007 she was instructed that she will be reglfor reserve duty for a
month every year and she undertook reserve dutyest The last time she
was meant to do reserve duty she was already itraias

During her compulsory military service the applicaorked as a guard,
guarding the main gate and checking the femaleskrail@ns who came into
Israel. She checked they had no weapons. Shéelishme work during
her reserve duties at the same camp.

The applicant said that when she was there onuweslerty she could see the
degrading way the soldiers were treating the Halass and they were

cruel to them and she did not want to be a pahaif For example they did

not want to let a heavily pregnant woman pass #rel/were pestering her
all the time” Another example is of a very old maimo wanted to come to

a hospital and they delayed and delayed and ditehbtm pass.

Asked if she spoke up at the time the applicamt sae tried to speak about
it but “you don’t have any say in what is going on”

The applicant said her father continued to do aryireserve duty until he
reached the maximum age. Her mother also didithiswas not in a
combat unit. Her two [siblings] have done themveze; her [other sibling]
is still in high school. Her [siblings] continuggerve in the reserves but do
not have dangerous duties.

The applicant said that when she came to Austsakacould see that you
could live a much better life and you could livehaut this war and this
feeling of hatred. She said it is very dangeraudsrael with a lot of
shooting and she understood that they [the Palassihare the victims of
the situation and, as an older woman she did not teabe part of this
whole system. She does not want to live in Istaebart of war or live in
the system. Itis scary and dangerous to liveetaad she does not want to
be part of the war. The applicant said she hasontrol; she has to go to
the reserve and had to do this service; she diartt to but she could not
stop it; she could not say no and if she said ey thould take her to jail.

The applicant said she was not part of any oféestance groups in Israel
but she feels personally that she cannot contirfsiee said she has told
close friends and her partner and her cousinsstmatdoes not want to



continue but no one in the army because there aedhere she can talk
to. The applicant said her father is “very mifjtaand there is pride in
being associated with the army. Her mother waasglé because she
worried for her safety but her father thinks sheustt not be afraid. The
applicant said her [siblings] agree with her. Theydifferent service.

There is no possibility the applicant can applgdacservice elsewhere and
she wrote a letter to the person in charge in 20@Bsaid she did not want
to do it anymore and that she did not believe is thar. He said in
response “this is the army and you don’t have dnmyoe”. He laughed and
said if you don’t do it you go to jail.

The applicant continued her service duty in 20@®®and 2010 because
she did not have any other option. She did notadederself to be a

conscientious objector because the (inaudible) hatvbeen in the army at
all whereas she was trained for 2 years and they lmeade the effort; they

have trained her so they want her and they willaocept that.

The applicant said she was aware of the organisatibat oppose
conscription and highlight the situation for theld3éinians and she did
write a letter to one of the newspapers. She cootdemember the name
of the newspaper and a friend asked her to wréddtier. She has never
joined one of these organisations. Asked if she haard of the
organisation ‘Courage to Refuse’, the applicantd sges and this
organisation refers to children who are 17-18 leefttre army. The
applicant has also heard of the organisation ‘Breathe Silence’ but has
had no contact with anyone in these organisatiaysg “it was very
complex”.

In response to country information in relation ¢gerve duty for women
that states that women are only required untiladpe of 24, the applicant
said “that’s not true” and women are required utité age of 40 “or
something like that” unless you have children ergregnant. She said her
[sibling] is [age] and is still doing it and thdtexr you have kids you have
the choice as to whether you want to go or not.

Asked if she had applied under the Defense SertiaeqArticle 39C and
Article 40) for an exemption to register her objecstand to be exempted
from further service the applicant said she dild talher boss and he said
that because she was in an important unit she t(vatiance that she would
win that case so there was no point in going for it



. The applicant said she did not apply for proteciiorany of the other
countries she has visited because she was ortigse tcountries for up to a
week and it was not relevant. Pressed on thiedyeélegate and asked why
she did not seek protection soon as she was irfieattsiad country the
applicant said the delegate was right but whernedhbefore it was just for
a trip aboard and she went abroad properly onlywvglhe came here for the
last eight months. The applicant said that it waly @hen she came here
she could see that she could live a life without.wa

. The delegate noted that she had been here f2808 and for a second trip
in August 2010 and asked why she did not applyitthreeof these trips.
She said she only stared to think about it onttips The delegate noted
that she has been to Australia on 3 occasionstankasl ample opportunity
on either one of her first two visits to Australeapply. Asked why she did
not apply for protection in [Country 1] the appli¢aaid “Idon’t think the
life in [Country 1] is a good life, like here”.

. The applicant said she will be arrested at theoaipn her return because
she did not do her reserve duty.

. The applicant said she is now more mature and rdetermined and
understands the situation much better now and tekd@yas more courage
to do things according to her belief system that ebuld and would not
have had the courage to do when she was youngerseid her parents and
friends are not in the same situation and she awatldring herself to make
that decision before hand and now that she doebawa her family and
friends’ influence while here in Australia she llas courage to make the
request. The applicant said that if it was upeoshe would not be doing
service duty because she did not believe in this wa

The Primary Decision

29.

[In] November 2011 the delegate refused the primteatisa application. In the
decision the delegate noted that the applicantalaisted in Australia [in] December
2010 and applied for a protection visa [in] Mar€diL.2, 2 days before her visitor’'s visa
was due to expire. The delegate found, in relaiaite applicant’s claim to being a
consciousness objector who would refuse to undeffiatther reserve service in Israel,
that given country information indicates that wonaee only required to continue
reserve army training until age 24, the applicaotuld not be required to undertake
reserve duty in the future and therefore wouldfaoe persecution on her return to
Israel. In relation to the applicant’s claim teate opposes the Israeli government’s



policies toward the Palestinians in Israel andtigs reason does not want to live in
Israel, the delegate found that she would not fereecution in Israel on account of her
political opinion.

Application for Review

30.

31.

32.

33.

34.

[In] December 2011 an application for review wadged. The question which asked if
the applicant required an interpreter was answieréte negative.

[In] April 2012 the applicant was invited to atteadhearing [in] May. In that letter she
was informed, in bold, ’Interpreter — please adummediately if required’.

Despite the applicant being represented no resgortee hearing invitation was
received by the Tribunal but at 4pm the afternoefote the hearing scheduled for a
10am the following day the applicant telephonetktpest an interpreter; that is almost
8 weeks after the hearing invitation had been kegridcsimile to her [adviser].

[In] May 2012, approximately 15 minutes before sisbeduled hearing
commencement, the Tribunal received a “courtesygloall” from the applicant’s
representative to say that she would not be attgritie hearing and that she
understood the applicant had requested an interprét 11.05am, over an hour after
the hearing was scheduled to commence, the Tribenalved an email to say that the
applicant would be attending the hearing. This@was received almost 8 weeks
after the hearing invitation was sent and afteraring was scheduled to commence.
The representative also advised “I have not bemet by [the applicant] to represent
her at the hearing”.

Because the applicant’s [representative], madeontact with the Tribunal in the

almost 8 weeks after the hearing invitation wag aed because the applicant herself
telephoned and asked for an interpreter at 4pme\baing before the hearing, the
hearing had to be postponed until 1.30pm untikérwices of a Hebrew interpreter
could be secured. This information and the faat the hearing would be postponed
until the afternoon when an interpreter would baused was conveyed personally to
the applicant by the hearing unit co-ordinator whkbka arrived for her scheduled 10am
hearing. The applicant asked if the hearing waaéldancelled and she was told no and
that she was welcome to wait in the reception argéthe afternoon or return by 1pm.
The applicant asked if we (the Tribunal) would Iie&r to proceed in English and she
was told no, that as she had requested an intergeé was then being organised. The
applicant presented herself at approximately 1ptheafribunal reception area and
was told that she should take a seat in the remeptiea and wait until she was called
for the pre hearing preparation. At 1.20pm theihgeofficer went to the reception

area to greet the applicant but she could not bedo Several searches of the



Tribunal’s public areas were unsuccessful and tals ¢o the applicant’'s mobile
telephone number were unanswered. The Tribunaéd/antil 2.30pm that is an hour
after the scheduled stating time of 1.30pm, and themissed the interpreter and
recorded the applicant as a no show.

35. The applicant did not appear before the Tribunathenday and at the time and place at
which he was scheduled to appear and has not ¢edtde Tribunal to explain her
failure to attend in the almost 3 weeks since #&ring. In these circumstances, and
pursuant to s.426A of thict, the Tribunal has decided to make its decisiothen
review without taking any further action to enatble applicant to appear before it.

FINDINGS AND REASONS

36. On the basis of the applicant's Israeli passpdttll @opy of which was provided to the
department with her protection visa applicatiom, Tmibunal finds that the applicant is
a citizen of Israel and has assessed her claimssagsrael.

37. As the applicant has not availed herself of theoopmity to attend a hearing to give
evidence and present arguments, the Tribunal Hasehié only the information
contained in the written material and the recordihber department interview from
which to make a determination. The applicant pfedino additional information or
submissions to the Tribunal

38. The mere fact that a person claims fear of pergacir a particular reason does not
establish either the genuineness of the asserdeaidhat it is “well founded” or that it
is for the reason claimed. It remains for the maypit to satisfy the Tribunal that all of
the statutory elements are made out. Althougltdimeept of onus of proof is not
appropriate to administrative inquiries and decisioaking, the relevant facts of the
individual case will have to be supplied by the laggmt herself, in as much detail as is
necessary to enable the examiner to establisletbeant facts. A decision-maker is
not required to make the applicant’s case for INor is the Tribunal required to accept
uncritically any and all the allegations made byapplicant. MIEA v Guo & Anor
(1997) 191 CLR at 596\Jagalingam v MILGEA1992) FCR 191 anBrasad v MIEA
(1985) 6 FCR 155 at 169-170).

39. The applicant’s central claim is that she fears@eution in Israel on account of her
conscientious objection to performing ongoing resetuty. The applicant made the
following specific claims in her protection visapdipation, her written statement to the
department, in submissions provided by her reptatea and in her department
interview:



That she was required to perform military servigtthe Israeli army from July
2007 to July 2009;

That she has an obligation to undertake militaryise of one month per year
until she is 45;

That she was posted to a border patrol near tha &ap and was very
uncomfortable about the attitude of some of hdofekoldiers towards the
Palestinian people;

That she has come to the view that she disagrébdssael’s position,
particularly in relation to Palestinians and wontt, on moral grounds, again
undertake military service in Israel;

That she is opposed to the Israeli government’ganyl policies and will refuse
to undertake annual military service;

That if she returns to Israel and refuses to perfanilitary service, she will be
liable to punishment and should the applicant berisoned, there is a real
chance she will be treated more harshly in detardige to her political opinion
and the fact that she will be seen as an oppondatdeli policy in the Occupied
Territories;

That she fears persecution on the basis of hetigadlopinion;

That she fears persecution on the basis of her reship of a particular social
group, being individuals in Israel who object tditary service on the basis of
conscience;

That when she was on reserve duty she could setetrading way the soldiers
were treating the Palestinians and they were ¢ouslem and she did not want to
be a part of that;

That she tried to speak about it but “you don’tdnany say in what is going on”;
That she does not want to live in Israel, be pavar or live in the system,;

That she wrote a letter to the person in char@®08 and said she did not want
to do it anymore and that she did not believe is War. He said in response “this
is the army and you don’t have any choice”. He leathand said if you don’t do
it you go to jail;
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. That she talked to her boss who said that she bathance that she would win
that case so there was no point in going for it”;

. That she continued her reserve duty in 2008, 2002810 because she did not
have any other option;

. That she wrote a letter to a newspaper of an csgdon the opposes conscription
highlights the situation of the Palestinians; and

. That she will be arrested at the airport on harrrebecause she did not do her
reserve duty.

The applicant was advised, in the hearing invitattwat the Tribunal had considered
the material before it but was unable to make adeable decision on this information
alone. Had she attended the hearing the Tribuoaldwhave asked a number of
guestions about her claim to be a conscientiousotdyj and her refusal to undertake
further reserve duty. The Tribunal would also hasked the applicant if she believes
she would be persecuted in any way on accountegpdiitical opinions she holds in
relation to the Palestinians and the Occupied eies. The Tribunal would have
asked why she believese will be arrested at the airport on her retwcealise she did
not do her reserve duty. The Tribunal would haskeed the applicant to explain more
about her political views and the ways in which bhe expressed these in the past and
in particular would have asked questions aboutlam to have written to the
newspaper of an organisation that opposes coniserighd highlights the situation of
the PalestiniansThe Tribunal would have asked the applicant whyianghat ways
she thinks she would be treated more harshly shehdde detained, due to her
political opinion and that fact that she will beeseas an opponent to Israeli policy in
the Occupied TerritoriesThe Tribunal would have given the applicant thearpmity
to provide the details that are lacking in hermiand would have sought more
specific information about why she claims to fearrh in Israel.

The Tribunal would have liked to have further imf@tion from the applicant
concerning all aspects her claims. The Tribunalld/dhave sought to test the factual
basis of the applicant's claims to be a consciastabjector in light of her stated
previous initial duty of 2 years duration and h@bsequent 3 occasions of reserve duty
in order to be able to assess whether there ial@ihance that she might attract
persecutory treatment by the authorities in Issaeluld she return in the reasonably
foreseeable future

The Tribunal would also have asked the applicant s¥te did not seek protection on
either of her previous two visits to Australia, ¥ehin [Country 1] in 2010 or while in
[Western Europe] in 2009. The Tribunal would hpuéto the applicant that, subject
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to her comments, her failure to seek protectidh@tearliest opportunity and just 2
days before her visitor visa expired underminescte@m to be a genuinely in need of
protection.

Finally, in seeking to establish if the applicaatlrany claims for complementary
protection not evinced on the evidence beforénd,Tribunal would have asked the
applicant if there was any other reason, other thase already articulated in the
evidence before it, as to why she feared returtorigrael.

Because the applicant elected not to attend arggdhe Tribunal was unable to
guestion her on any of these matters, leaving lagns unclarified and the Tribunal’s
guestions unanswered.

On the basis of the limited information beforentlan the absence of the ability to
guestion the applicant the Tribunal makes the Vahg findings:

Previous military service

46.

The Tribunal accepts that the applicant was requmeerform military service with

the Israeli army from [2007] to [2009] as this @nsistent with country information
detailed in the delegate’s decision. The Tribwalsd accepts that the applicant
continued her reserve duty [from 2008 to 2010] bseeashe did not have any other
option. Again this is consistent with the countformation contained in the delegate’s
decision that women are required to perform resdug until the age of 24 and the
applicant was aged under 24 in 2008, 2009 and 20he. Tribunal is also prepared to
accept that the applicant was posted to a bordeslpeear the Gaza strip and was very
uncomfortable about the attitude of some of hdofekoldiers towards the Palestinian
people and that when she was on reserve duty she see the degrading way the
soldiers were treating the Palestinians and theg welel to them and she did not want
to be a part of that. The Tribunal is unable tcegt, on the basis of the limited
information before it and in the absence of theaspymity to question that applicant
that she tried to speak about it but was told “gon’t have any say in what is going
on” For the same reasons the Tribunal is unabéetept that the applicant talked to
her boss who said that “she had no chance thawshle win that case so there was no
point in going for it” or that the applicant wraadetter to the person in charge in 2008
and said she did not want to do it anymore andshatdid not believe in this war and
that her boss said in response “this is the arndyyan don’t have any choice” and that
he laughed at the applicant and said if you doo'it gou go to jail. In order to accept
these claims the Tribunal would have needed muate inéormation about the name of
the person the applicant spoke to, and wrote tenvdhe claims to have done these
things and who, if anyone was with her when sheived these responses. The



Tribunal would have asked if she had a copy ofelter and also if she formally
lodged a complaint with anyone.

Future reserve duty

47.

The Tribunal does not accept, based on the confdynnation detailed in the
delegate’s decision that the applicant would beired to perform ongoing reserve
duty [after age 24]. On this basis the Tribunasloot accept the applicant’s claim that
she has an obligation to undertake military serefcene month per year until she is
45. It follows that her claims that she is oppotethe Israeli government’s military
policies and will refuse to undertake annual miitservice is not accepted and nor
does the Tribunal accepts that that on moral grstinel applicant would not undertake
military service in Israel. It also follows thaiet Tribunal does not accept that the
applicant, should she return to Israel and refageetform military service will be

liable to punishment and that should she be impaddor this refusal there is a real
chance that she will be treated more harshly ierd&in due to her political opinion
and/or the fact that she will be seen as an opgamfdsaraeli policy in the Occupied
Territories.

Arrest at airport because she did not do resertye du

48.

The Tribunal does not accept the applicant’s cldiat she will be arrested at the
airport on her return because she did not do higanyiservice on the basis of there
being no evidence presented to support this cldmmone of the written material the
applicant provided to the department was this clsuipported. If the applicant had
chosen to appear before it, the Tribunal would resked her detailed questions about
this claim and on what grounds she bases this fear.

The applicant’s political opinions

49.

That Tribunal accepts that the applicant may haweecto the view that she disagrees
with Israel’s position, particularly in relation Ralestinians and that she does not want
to live in Israel; be part of the war or live ireteystem. However, relying upon the
country information detailed in the delegate’s demi that Israel is a parliamentary
democracy with an active multi-party system and taeli law allows for freedom of
speech and freedom of the press and that the goeetrgenerally respected these
rights, the Tribunal does not accept that the apptiwill suffer serious harm

amounting to persecution for these political viewtstollows that the Tribunal does not
accept that the applicant fears persecution obakes of her political opinion or that
she fears persecution on the basis of her memipen$ki particular social group, being
individuals in Israel who object to military sereion the basis of conscience. The
Tribunal does not accept, on the basis of the dichibformation before it including that
during her department interview the applicant cowdtdeven remember the name of the
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publication, that she wrote a letter to a newspapan organisation the opposes
conscription highlights the situation of the Palaans.

Finally, the Tribunal has considered the informatilbat the applicant provided to the
department in support of her protection visa appikin detailed above at paragraph 26.
The Tribunal notes that both the previous decisarthis tribunal provided by the
applicant were decided on different fact scenaaius also notes that previous decisions
of the tribunal are not binding on subsequent dacismakers. The Tribunal also notes
the authority cited that conscious objectors magame circumstances, be members of
a particular social group but finds that this auitlyas not relevant in the case before it
where the Tribunal has found that the applicantrftasontinuing reserve duty. The
Tribunal has also considered the numerous artori@gded in relation to conscientious
objectors some of whom have been imprisoned ireldrat finds that this information

is not relevant to the case before it as the Tabtias found that the applicant has no
continuing reserve duty requirements. The Tribahsd considered the information
from Amnesty International about human rights abusé¢he Occupied Territories but
finds that this is not relevant to the claims befitras the Tribunal has already found
that in Israel’s multi-party democracy the applicaould not face a real chance of
serious harm amounting to persecution for heripaliviews and did not accept that
she will be imprisoned for refusing to undertaketfar reserve duty and therefore did
not accept her claim that she would be treated marghly in detention due to the fact
that she will be seen as an opponent to Israakyol the Occupied Territories

Therefore, on the basis of the limited evidencefit, the Tribunal is not satisfied
there is a real chance that the applicant will @sg@cuted for a Convention based
reason if she returns to Israel now or in the nealty foreseeable future. The Tribunal
is not satisfied, on the evidence before it, thatdapplicant has a well-founded fear of
persecution within the meaning of the Conventiéarther, again on the basis of the
evidence before it, the Tribunal has no substagt@linds for believing that the
applicant will suffer significant harm if she retgrto her country of nationality, Israel.

CONCLUSIONS

52.

53.

The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convantibherefore the applicant does
not satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetéfugee criterion in s.36(2)(a),
the Tribunal has considered the alternative catem s.36(2)(aa). The Tribunal is not
satisfied that the applicant is a person to whorstAalia has protection obligations
under s.36(2)(aa).



DECISION

54. The Tribunal affirms the decision not to grant @pplicant a Protection (Class XA)
visa.



