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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant, who claims to be a citizen of Turkayived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicant]
February 2011 and applied to the Department of lynation and Citizenship for the visa [in]
March 2011. The delegate decided to refuse to gnentisa [in] September 2011 and
notified the applicant of the decision.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] OctoRé11 for review of the delegate's decision.

The Tribunal finds that the delegate's decisiamifRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that ty@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theegatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avall
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of



17.

18.

19.

20.

21.

22.

23.

former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢aten s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has préitatobligations because the Minister has
substantial grounds for believing that, as a neacgsand foreseeable consequence of the
applicant being removed from Australia to a regegvtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filelsiting to the applicanthe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

Background

The applicant is a married [age deleted: s.434&3} old male citizen of Turkey who was
born in [date deleted: s.431(2)] in [Village 1],rKay The applicant's wife and [three adult
children in] reside in Turkey.

In his visitor visa application the applicant sthtbat he resided in Istanbul and his wife and
three children resided there. He said he wantgm tim Australia because his travel agent told
him it was a fantastic place for a holiday and &ie shat he had a Schengen visa and he
planned to visit Schengen countries afterwardssaie that he was a company owner of a
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wholesale business for 9 years and that he owrseovim apartment. He submitted evidence
of 6 credit cards, and documents in relation tdolisiness.

The applicant travelled to Australia on a Turkistsgport issued in November 2010 and
entered Australia [in] February 2011 as the hotdex Subclass 676 visa that had been
granted [in] January 2011 and contained conditfa®38 He had permission to stay for one
month.

Protection Visa Application
The applicant lodged his application for a protatisa [in] March 2011.

The applicant claims that he is a Christian Armenighe applicant claims that he can speak,
read and write Turkish. The applicant complete@ary of education at primary level
in[Village 1] and completed compulsory military gee. He said that between 1979 and
2002 he was a self-employed labourer in variousgdan Turkey, [Country 2] and [Country
3] and that since 2002 he has been self-employé&sdanbul.

He submitted a copy of his passport which includ&thengen visa issued [in] January 2011
and valid until [April] 2011.

In his protection visa application the applicastatl that he was born in [Village 1], Turkey
in [year deleted: s.431(2)]. He is ethnically Amran and described his religion as Christian.
His occupation in Turkey was as a distributor dfe®, tea and sugar. He is a Turkish citizen
and lived in Turkey until he came to Australiayeting on a Turkish passport issued [in]
November 2010. He had previous passports whichregkp approximately 1984 and 1987.
He has travelled before: to [Country 2] for a yeat984-1985 to work as a
labourer/construction worker and to [Country 3] &oyear in 1987-1988 to work as a
labourer/construction worker.

The applicant stated that he left Turkey legallg ad no difficulty obtaining a passport.
The applicant said he left Turkey after two cousuese killed in 1996 and February 2007
and he felt his life was at risk. He said he reeéithreats against him and his family and his
shop was burgled in August 2010 and the stock takeay. His car was burned in October
2010. He said that he was scared he would be Killeel returned to Turkey. He feared harm
from the Grey Wolves who are associated with theFMNationalist Movement Party). He
said he had been targeted and received threatstiipate 2010/early 2011. He said the
Turkish authorities have never protected Armengd other minorities.

[In] May 2011 the applicant's representative lodgdditional documents including:

. Statutory declaration made by the applicant [inyN811,;

. Submission made by the applicant's representanyélpy 2011;
. Country information in support of the applicati@amd

. Newspapers articles in Turkish.

The following claims were made in the applicantatgtory declaration namely:



The applicant fears persecution in Turkey by reagdns ethnicity
(Armenian), his religion (Christian), his left wimpplitical views and for
membership of a social group (namely his family wlawe been very active
in politics);

The applicant was born in a village called [Villabjein Turkey and has [five
siblings]. His family could not afford to send himsecondary school and
after finishing primary school he started working;

As an Armenian Christian family living in [Villagg] they were frequently
forced to abide by Muslim customs and have neven lable to live freely as
Christians;

There was a lot of violence against Christian Arraermand Alevi Kurdish
people in [Village 1] by the Grey Wolves who are gfouth wing of the
Nationalist Movement Party (the MHP);

In [year deleted: s.431(2)], when he was aboutrlBoyears old, two of his
work colleagues were killed by the Grey Wolves;

About two days later, his older brother [Mr A] wstabbed by a member of
the MHP and hospitalised for two weeks. After thateft to go to Istanbul
with his two older brothers [Mr A] and [Mr B ] arfee worked there on
construction sites with his brothers;

The rest of the family were forced to relocatestahbul in 1984;

In 1984 he [bought land] and got married and laterked in [Country 2] and
[Country 3] until 1988. He returned to Istanbul dnsl children were born in
[years deleted: s.431(2)] but he never felt safistanbul;

In 1993 he went to Sivas with his family to seewwek of [his mother's
cousin]. [She] was killed during the Sivas massacre

In May 1995 the applicant’s [cousin], was arresaad questioned by police
because he was Armenian;

In February 1996 his [cousin] and two of her frignekere killed by police
because they were Armenian and Christian missiesafihe applicant and his
two brothers were detained for 5 days and quesdiah&er funeral,

In September 1996 the applicant was detained fata}8 at a school function
for his sister and brutally tortured. He was degdim Sakary prison for 4
months and tortured because he was suspectedngf pait of an Armenian
terrorist group;

In May 1998 his brother [Mr A] was detained and gjiened;

In 1999 his [cousin] was detained and later in 20@0t to [Country 5] where
he remains. His other [cousin] lives in Englandasfugee;
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. In 2002 the applicant started up his own distribgifbousiness] which
distributed goods such as tea and coffee to vabhassesses;

. In February 2007 the applicant's nephew [Mr C] (sbhis brother [Mr A])
was killed by six members of the Grey Wolves araapplicant witnessed his
killing and gave evidence against them at the.tfit C] was targeted
because he [held a senior position] of an assoaiatlled UC Karanfil
Dernegi, which was a Christian based organisatibichvprovided assistance
to families. [Mr C] had been involved in the orgaation of the funeral of
Hrant Dink who was a Turkish-Armenian human rigieéender who worked
for an Armenian newspaper;

. The applicant and his family were also members ©flaranfil Dernegi;
. In June 2007 the applicant's [son] was assaultatdrey Wolves and

threatened that if the applicant gave evidencdaimdly would be killed. The
family then moved from [Suburb 5] to [another subur Istanbul];

. The applicant's brother [Mr A] was also threateard moved house;

. The family’s house in [Suburb 5] remained undewsillance;

. After the trial verdict in June 2010 the applicarms verbally threatened by
Grey Wolves who threatened to burn down his home;

. In July 2010, the applicant’s warehouse was rareshbly MHP members;

. Between July 2010 and November 2010 he receivedtdming telephone
calls;

. In late October/November 2010 the applicant waseto close down his

business because of constant threats by the Gréye®/o
. In October 2010, the applicant’s car was set alighthe Grey Wolves;

. The applicant decided to leave Turkey in Febru@d/12to seek protection in
Australia. His sister in law lived in [Western Epgj and he thought he could
live there as a tourist for some time and he gigaied for a visa to Australia;

. When he arrived in Australia he did not know anyboeobtained some
assistance from the Kurdish Association; and

. The applicant fears that if he returns to Turkeywhil be killed by the MHP
or the Grey Wolves and that the Turkish authoriwdknot protect him.

The applicant’s representative in his submissiatestthat there are about 70 000 Armenians
living in Turkey and most live in Istanbul afteribg cleared out of the east. They are
targeted by right wing extremist groups and expeeesignificant harassment by police. The
main threat is not from the Turkish State but fréamkish right wing extremist groups and

the State are unwilling to protect minorities frerlence.
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[In] June 2011 the Department received a furthensssion from the applicant's
representative in which it was stated that theiappt had received a phone call from his
family [in] May 2011 that his father had [died )11 caused by stress following an attack
by Grey Wolves on his house in [Suburb 5] [in] M&811. The Grey Wolves had questioned
the applicant’s family about him and his whereabolitwas submitted that the Grey Wolves
continue to persecute the applicant because ajut@mme of the court case in which he was
a witness.

Also submitted was a medical report from [Dr D]eathfin] June 2011 that stated that the
applicant told him he had been beaten up by palid®96 injuring his right shoulder and
right arm as well as additional bruising over higly. [Dr D] stated that the applicant has a
large lump on the biceps region of his right upgren and an ultrasound showed a tear in the
tendon which could be attributable to this [asgalilr D] stated that the applicant also
suffered from post traumatic stress disorder rdlatehis experiences in Turkey.

Interview

[In] July 2011 the applicant was interviewed by tiedegate. The delegate was concerned
that the applicant was unable to name the Patr@afrte Armenian Church in Turkey and
stated that he did not attend church regularly.

Primary Decision

[In] September 2011 the delegate refused the agipit. The delegate concluded that the
applicant was not a person to whom Australia hptb#ection obligation.

Application for Review
[In] October 2011 the applicant lodged an Applicatior Review of the delegate's decision.
The matter was constituted to the Presiding MerfibgFebruary 2012.

By letter dated [February] 2012 the Tribunal wriatéhe applicant stating that it had
considered the information before it in relatiorhts claims and was unable to make a
favourable decision on this information alone. Asbasequence the applicant was invited to
appear before the Tribunal [in] March 2012 to pdevadditional information and present
oral arguments about his claims.

[In] March 2012 the Tribunal received a statutoegldration made by the applicant [in the
same month] 2012 and a submission from the apypl&ceepresentative in which the
following points were made:

. The applicant is a person who has suffered sigmfitrauma and gave his
answers at the Departmental interview through terpneter and the Tribunal
should not put substantial weight on them;

. The applicant never claimed to be a religious &ttir an especially devout
Armenian Christian. His identification as an ArmamiChristian is as much
cultural as spiritual and any lack of understandifithe Armenian Christian
Church should be understood in that context;
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. In relation to the applicant’s ID card describing feligion as ‘Islam’, the
2010 Report of the US Commission on Internatiorelid®ous Freedom
confirms that it is common Turkish practice in tela to the issues of ID
cards;

. The delegate accepted that the applicant had betamedd twice by the
Turkish authorities, that his nephew was murderetihas cousin killed;

. The applicant’s claims of past persecution nedaetanderstood
cumulatively. He has been detained and ill treatgtle past and two family
members have been murdered. The applicant haseliff@st persecution for
the reasons of being an Armenian Christian and2oabse of the political
activism of his family;

. Country information indicates that the positiomahority groups in Turkey
including Armenian Christians is difficult and thithere has been impunity for
state forces who inflict human rights abuses aeg tto not protect minorities
against attacks;

. In relation to the coming into force of complemewtarotection provisions it
was submitted that the applicant would be likelyneet this test.

In his statutory declaration, the applicant staked he grew up in a community in which
many of the residents were Alevi. His cultural bgrakind was Armenian Christian but the
family did not have many opportunities to worshgpfamenian Christians. The community
of [Village 1] was not tolerant of Christian rituahd tradition and his learning of Armenian
traditions was limited. He is not a devout worslepput an Armenian Christian both in
cultural and religious terms. He has been invoivedC Karanfil Demigi and believes he
would be persecuted as a result of his religiouscattural identity if he returned to Turkey.
Whilst he had a Schengen visa in his passport wkdaft Turkey he was wary of the strong
Turkish presence in many European countries suGeawany and that was why he came to
Australia. He and his family have a long historyhaking suffered persecution at the hands
of the Turkish state and by extremists in Turkististy. He fears that he would be at risk of
persecution in Turkey not only because of thertasty at the trial of his nephew’s killers
but also because of the religious and ethnic itenfihis family and his family’s
involvement in political activity. He concluded theven if the Turkish authorities are less
likely to detain and torture him now, they would pootect him from extremists in the
community.

Evidence at the hearing

Theapplicant appeared before the Tribunal [in] MarBA2to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Turkish and English languages.

The applicant was represented in relation to thieve The applicant’s representative
attended the Tribunal hearing.

The applicant told the Tribunal that he currenithedl with a friend who had a protection visa
and that he had no family in Australia. He saicc@mne to Australia to seek protection
because he believed Australia had more human rigatselsewhere.
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The applicant said that his wife did not work ahdttfone child] was married. His [other two
children] were studying at university and schospectively. He said his family were
Armenian Christians but had lived in an area widmgnAlevis and were sometimes called
Armenian Alevis. He referred to the 1915 Armeniama@cide and said that his grandparents
survived that. He said that he had a sister in f&fasEurope] who was a refugee and that he
had worked in [Country 3] and [Country 2].

The Tribunal put to the applicant the delegateiscenns about whether or not he was an
Armenian Christian and he said that he had newemnizch of an education and that the
authorities tried to assimilate his family. Accorgly he did not know much about the
religion of the Armenian people.

The applicant told the Tribunal that he moved taribul and that in 2007 his nephew was
killed in front of their house. He gave evidencéhat subsequent trial and the perpetrators
were convicted. Since then he had lived in daagérhe and his family had to leave their
house and move into his uncle’s house. The apylegnained to the Tribunal that he had to
register where he lived with the Muhtar, the lcaathority.

The applicant told the Tribunal that he only haak 3ears of a primary school education in
his village. When he moved to Istanbul he workeluiding sites until he borrowed money
and started his own business which was going vetyumtil his nephew was killed. He said
his nephew was killed by the Grey Wolves becaudealdehelped organise the funeral of
Hrant Dink and he was recognised by them due tpdniscular involvement in an Armenian
organisation. He said his nephew was killed abaubath after the funeral. He disagreed
with the newspaper articles which suggested traabhéphew may have been killed by
mistake or that there was mistaken identity invdlvde explained that his brother (father of
[Mr C]) had recognised the people who killed hia samonth later and that he and his
brother had gone after them and taken them todheep The applicant said that he only
received police protection at the court when he giaisg evidence against them.

The applicant told the Tribunal that since the neveds had been convicted he had received
threats from the Grey Wolves, both over the teleghand in person. Then in 2010 his depot
was burgled and his goods stolen and in esserséritshed his business. His wife and
children were helped financially by family and fras and [one of his children was] at
university was on a scholarship.

The Tribunal asked the applicant why he did nothis&schengen visa and go to Europe
instead of Australia and he said that he only lgat visa in order to make it easier to obtain
an Australian visa. He said he could not travehesoUK on that visa and for the sake of his
children he wanted to go to a country where Enghiak the spoken language.

The Tribunal asked the applicant if he had receaggthreats since being in Australia and
he said that about 6 months ago his brother had tolewed home by the Grey Wolves and
he was scared and fell and broke his hip.

The Tribunal put to the applicant that his problem$urkey appeared to stem from his
giving witness in a criminal trial and appearedéocrime related rather than for reasons of
persecution for a Convention reason. He saidatedl to him being an Armenian Christian
and that the names of his wife and children idettithem as Christian. He said his wife had
recently applied to court to change her listedgreh to Christianity on her ID card and that it
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was a complicated process. He said he had appmackardish organisation in [Australia]
because he did not know of an Armenian one ancideseme Kurds were Christian.

The Tribunal asked the applicant why he could ivet $afely in Turkey given his brothers
appeared to be safe there including [Mr C]'s fath said they could die tomorrow as he
could if he returned. He said ten members of msilfahad been forced to leave Turkey and
were living in [Western Europe] and [Country 5].elribunal asked him why he did not use
the Schengen visa to go to [Western Europe] arghltethat he felt safer in Australia
because it was further away.

The Tribunal asked the applicant why he could etiaate within Turkey away from

Istanbul and he said that he would have to regsitérthe Muhter and that there was no
guarantee of safety anywhere. He said police ordtepted him during the trial when he was
in the court. He referred to the burning of theaSitHotel in 1993 and how the Turkish police
did nothing to help the victims.

The Tribunal asked the applicant what he thoughtlvbappen to him if he returned to
Turkey and he said that Turkey does not protedititgens and one day he would receive
great harm from people like the Grey Wolves.

At the conclusion of the hearing, the applicanggresentative submitted that the applicant
had not departed from his account at any stagelesmd was no reason to doubt his
credibility. He had a long history of past persemutind a real likelihood of future
persecution. In relation to relocation he submitteat as he would have to register a change
of address it was likely that extremists, who edsacross Turkey, would be able to find him
and it would not be reasonable as he would haweawe far away and uproot his children
from their education and it would cause his famsibnificant hardship.

The Tribunal granted the representative’s requedthiie have further time to lodge further
written submissions with the Tribunal and the Tnlhlugave him until [in] April 2012 to do
SO.

Post hearing submissions

[In] April 2012 the Tribunal received a written sualssion from the applicant’s representative
in which it was stated that:

. The applicant was a credible witness and his egelshould be accepted,;

. The applicant and his family have been persistexposed to violence
motivated at least in part by their ethnic andgielis identity as Armenian
Christians;

. There is a long history of nationalist violencelurkey and in 2007 three

Christian missionaries were killed in Malatya, tlmmetown of Mehmet Ali
Agca, a Grey Wolf who shot Pope John Paul in 1981,

. The New Zealand Refugee Status Appeal Authorityehaeognised the
enduring threat posed by ultra nationalist gromp§urkey and accepted a
claim that an applicant had a well founded fegoafecution by the Grey
Wolves in Turkey;



. People of Armenian Christian identity are in a jgatarrly vulnerable position
in Turkey and there is a real chance that the egpliwill be persecuted if he
returns to Turkey;

. The violence feared by the applicant is motivatgdhils religious and ethnic
identity and he faces a real chance of persecutitina Convention nexus;

. There is a real chance he will be targeted by peiaators (the Grey Wolves)
and the Turkish state will not protect him;

. Relocation would not be feasible or reasonable; and

. In the alternative, the applicant would have strgraunds under
complementary protection provisions.

INDEPENDENT COUNTRY INFORMATION
Armenian Christianity

Christianity was proclaimed as Armenia's statgiefhi in 301 CE, establishing Armenia as
the first Christian state. The Armenian Church &féisities with other ancient churches such
as the Orthodox and Roman Catholic Churches, apdrorted to be similar to the Copts,
Ethiopians, Syrians, and Malabars, though all &ferdnt in terms of "their outward forms

of rite, ritual, worship styles, cultural traditi@md language"”. According to the Armenian
Church Resource Page website, Armenian Churchcesraire "quite similar to those of the
Eastern Orthodox and Roman Catholic Churches,egsditaw on a common base of early
church practices". The website provides the follapinformation on the church and its place
in Christendom:

Doctrine
. The faith, doctrine and dogma of the Armenian Chwane based upon the
Apostolic teachings, Holy Tradition and the writtééford of God.
. The Nicene Creed is the main statement of faitbfgssing the doctrine of the
Holy Trinity, Father, Son and Holy Spirit.
. Only the first three church councils are acceptetlily ecumenical: Nicea in
325, Constantinople in 381, and Ephesus in 431.
. Most of the doctrine of the Armenian Church is eoled in the Book of
Letters (Girk Tghtots) and the Canonbook of the &mmn Church
(Kanonagirk Hayots)
Worship
. There are major sacraments administered and cedeldog the clergy.
. Baptism by immersion into water constitutes onatsyanto the Church.
. The Holy Eucharist, the Badarak, also known adivee Liturgy, is the

central sacrament and is offered to the faithfudlaty Communion in the



form of unleavened bread and wine that become thdyBody and Blood of
Christ.

. The Virgin Mary is venerated as the Mother of Gad ¢he image of her
holding Jesus is required to be placed above the atiar of every Church,
and her life and model of humble service celebr#teaugh many holy days
throughout the year.

. The Holy Cross is venerated and honored and @gjiifing power
remembered in holy days throughout the year.

. Salvation is achieved through faith and works anal life-long process.

Governance
. The Foundation, Head and High Priest of the Chigdesus Christ.

. The Armenian Church is one of Apostolic Successiath was established by
the Apostles Thaddeus and Bartholomew.

. Holy Orders - Bishop, Priest and Deacon - are weskfor men; there is a
tradition of Deaconesses in the Armenian Churchelb

. The successor of the Apostles is the head of thedbicalled the Supreme
Patriarch and Catholicos of All Armenians who resith Armenia at the
Mother See of Holy Etchmiadzin.

. Bishops and priests are the ordained leaders aftthech.

. Bishops oversee dioceses, formed of parishes artecplar territory. Priests
serve as pastors of churches. Both Diocese andhPaave elected councils,
majority of whose members are lay people. As oi@2®0ere are over 25
dioceses of the Armenian Church covering North &odth America, Europe,
Armenia, Russia, the Mid-East, Africa, the Far Esast Australia.

. There are two classes of priests: married andateljlonly celibate priests
may be ordained vardapet and rise into the chuetfaidthy as bishops,
patriarchs or catholicoi.

. The laity and clergy together govern the churcbugh elective church
councils and assemblies and participate in de@dioat affect the faith and
life of the church.

60. According to the Armeniapedia website, Christiamstgenerally divided between Eastern
(Byzantine, including Armenian Christianity) and 8%rn (Roman) churches, with the main
theological differences being:

. Filioque: according to the teachings of the ChwotRome, the Holy Spirit,
the Third Person of the Holy Trinity, proceeds frima Father and the Son,
while the Orthodox teach that the Holy Spirit predse from the Father only;
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. Papal Supremacy: the Roman Catholics considerdpe the "Vicar of
Christ", while the Orthodox churches consider hmlyas “first in honor" and
in pastoral diakonia.

. Papal Infallibility: The Catholics follow a "mondncal” model of ecclesial
polity, while the Orthodox follow a "conciliar" med i.e., church councils
determine church dogma, canons and policies.

. There are also other minor differences among ttvesdranches of churches,
such as the rules of fasting; unleavened breadctd&tist (West); manner of
conferring confirmation; celibacy of clergy; diverénot sanctioned in Roman
Catholicism); purgatory (East doesn't teach it);st\reas "scholastic' approach,
East has "mystical" approach to theological issues.

The current situation for Armenian Christiansin I stanbul

According to ReligiousTolerance.org, serious restns are imposed on the ability of non-
Muslims and Muslims outside state control to exard¢reedom of religion or belief.
Religious communities that existed in the Ottomanpke operate legally under an "archaic
system of imperial decrees and regulations thay tfeem full legal status as religious
communities and restrict their freedom to functiohile registered mosques are tax
exempt, and the government employs and pays thdesabf their imams, no other faith is
permitted to train its clergy in Turkey, and nag&lus community can own property. Places
of worship must be owned by separate foundationsimder direct control of the
communities.

In February 2012, however, PanArmenian.net repdhatthe Turkish government was "not
opposed to [the] opening of a seminary to raisasian clerics provided it is subsumed
under the authority of the Higher Education Boaf@K)". According to Deputy Prime
Minister Bekir Bozdag, "[t]here are no laws in Taykagainst operating a seminary to raise
Christian clerics, the state will also support saaghove".

According to Minority Rights Group (MRG), in 201{iJhe Ministry of Education printed
Armenian textbooks for Armenian minority schools fiee first time, although these schools
continued to receive no financial support from stege and remain subject to heavy financial
and bureaucratic burdens. Only Armenian childreon Wawve Turkish citizenship can study at
these schools".

In February 2012, Compass Direct reported thatraaog to a report by the Turkish
Association of Protestant Churches (TEK), "Chrisdign Turkey continue to suffer attacks
from private citizens, discrimination by lower-léy®vernment officials and vilification in
both school textbooks and news media”. Twelve lkstagainst Christians were documented
in 2011, "including incidents in which individualgere beaten in Istanbul for sharing their
faith, church members were threatened and churidtiimgs attacked”. In 2011, the previous
TEK report noted that "[d]iscrimination, slandedaattacks against churches were among the
examples of ongoing harassment”, and that "Turlkigls and 'negative attitudes of civil
servants' continue to make it nearly impossiblenfan-Muslims to establish places of
worship”.

Also in February 2012, officials from Malatya Muipality "demolished three buildings,
including a place of worship that was under reniovatocated inside an Armenian cemetery
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even though the Malatya governor and mayor gavaigsion". According to officials,
however, the place of worship was being built withpermission.

In August 2010, Turkish police reportedly "ushesegroup of Armenian children out of a
10th century Armenian Christian church on the idlahAkdamar in Anatolia after the
children began lighting candles, singing hymns amgiaging in prayer". The church was
destroyed during the 1915 Armenian genocide, arslrestored by the Turkish government
"as part of the fitful path towards reconciliatioetween Armenia and Turkey". Turkish
officials have reportedly been reluctant to all@higious activity at the church since it
reopened in 2007 as a secular museum, and somédusdve protested the reopening "on
the grounds that a Christian place of worship, eéi/eim as a museum, is inappropriate in a
Muslim country".

According to CBN News, a nine-year-old former Mashoy in Turkey who had publicly
professed his Christian faith by wearing a cross taanted at school, and was spat on and
called names. One classmate reportedly threatengttbot the boy if he told anyone about
the harassment. The boy also claimed that he edd@aings from his religion teacher, and
"was punished regularly with a two-foot long rodcé@ese he wouldn't say the Islamic
Shahada".

In December 2011, Compass Direct News reportedathabfficial indictment against 11
alleged Al Qaeda militants arrested in July revé@te homegrown terrorist cell's alleged
plans to attack Ankara's churches as well as @lsiistian clergy”. Maps, sketches and
building diagrams were among material recovereal Jnly 2011 raid; police also discovered
"lists of the names and home addresses of Chriskgigy and other church workers residing
in Ankara".

State protection in Istanbul for religious minorities

According to Compass Direct, some church leadefainkey are required to live under some
sort of police protection; there are "at least fiheirch leaders who have bodyguards, and at
least two have a direct phone line to a policeqmtidn unit...[s]everal churches have police
protection during worship services". Despite insreg attacks against religious minorities in
Turkey, "[t]he state routinely characterizes attack Christians as isolated acts of violence
rather than the result of intolerance within eletaecross Turkish society".

In March 2011, Associated Press reported that akiSlu court ordered five military officers
and two civilians jailed...in a probe into the 200fikg of three Christians...over
allegations that the attack was part of an allggetito topple the government”. The
Christians had been tied up and murdered at a Rildishing house in Malatya. According
to Minority Rights Group, in 2010 many perpetratofsacist or hate crimes were arrested
and convicted, "including a 39-month prison sengéemanded down to someone who
threatened the staff of AGOS, an Armenian weeklyspaper based in Istanbul”.

According to the US Department of State (USDOSEeptember 2010 the European Court
of Human Rights (ECHR) found that Turkey "was |l@bbr failing to protect the life and
freedom of expression of Armenian-Turkish journtatsant Dink in 2007. The ECHR ruled
that the government failed to prevent the murdehefjournalist after threats were made
against him and did not carry out an effective stigation afterwards”. USDOS also noted
that in 2010, a number of public events took placeeommemorate events relating to the
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Armenian issue and the tragic events of 1915. Btleegings were peaceful and received
police protection where necessary".

With regard to the provision of protection to otheligious minorities, USDOS reported that
following the 'Free Gaza' incident in May 2010, Kish government leaders "at all levels
emphasized through public speeches that Turkisls We#e distinct from both Israeli citizens
and the Israeli government, and they assertedhbatountry's Jews should be protected.
Jewish community leaders noted that after the etmytreceived extra police protection,
which prevented a few acts of vandalism againstroomty property"”.

Armenianswith Turkish names

The Turkish Surname Law of 1934 required eachaitio adopt a family name, and placed
restrictions on the types of surnames that coulddmpted. According to academic Senem
Aslan, these restrictions "suggested that the'staie to impose a surname law went beyond
a purely administrative motive. The Turkish stde®aonsidered the law as an agent of
social makeover to mold citizens into a homogengatonal unit”. As the Jewish,

Armenian and Greek communities were officially rgeised minorities, they were not

legally required to change their names, but this reportedly not made explicit in the law.
Aslan noted that many non-Muslim citizens "chosdit@st their names of explicit markers
of their ethnic affiliation".

In June 2011, Hurriyet Daily News reported thalh§tstories of Armenians who had
concealed their identities for decades have begtfagng over recent years as Turkey
continues treading its path towards democratizattamy of them live under their Sunni -
Muslim or Kurdish - Alevi identities, although thetill define themselves ethnically as
Armenians". Gaffur Turkay, a prominent Armenian &whni Muslim, claims that he was 15
when he learned that his real family name was Odwagnd noted that "Christian Armenians
look down upon Muslim Armenians”. Turkay furtherted that Christian Armenians behave
"as if we had a choice in the matter. The Armemimtity must bond around race, not
religion. Religion can be chosen, but not race".

In June 2011, Hurriyet Daily News cited researdieret Sahin, who noted that "Islamicized
Armenians who live in the provinces of Artvin an@&®&in Turkey's eastern Black Sea region
define themselves as Hemsins and speak a dialéoe @frmenian language. Hamshenite
Armenians still maintain their Christian traditioresen though they define themselves as
Muslims". According to Sahin, "a large portion afitlen Armenians in Turkey live under the
Kurdish-Alevi identity".

According to News.am, Cenk Taskan, a Turkish masiaf Armenian origin, changed his
name from Majak Tosikyan upon returning to Turkégriving in Canada "to avoid
censorship by Turkish state channel TRT". Taskdieyed that as his name was Armenian,
the channel could disapprove his songs. Taskahdurnoted, however, that "Turkey [has]
progressed and currently does not face such prablem

Religion on Turkish ID cards.

In November 2011, Compass Direct reported thatsimated "300,000 Armenian and
Syriac Christians converted to either Sunni or Atavslam after 1915 to avoid forced
deportation”; according to a cleric from Istanb@snenian Patriarchate, "there could be as
many as a half-million ethnic-background Christiamn3 urkey today who carry ID cards
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stating they are Muslims". The article further ribteat "[0]ver the past decade, both
Armenian and Syriac Orthodox church centers in @uttkave quietly baptized individuals
and families from the eastern regions of the cquntro had Muslim IDs but wished to
return to their Christian roots".

It is noteworthy that in February 2010, the Europ€aurt of Human Rights "ordered Turkey
to remove the religious affiliation section fromizéns' identification cards, calling the
practice a violation of human rights". According@ompass Direct, "[r]eligious minorities
and in particular Christian converts in Turkey héaeed discrimination because of the
mandatory religion declaration on their identifioatcards, which was enforced until 2006.
Since then, citizens are allowed to leave the grmii section of their IDs blank". According
to the court, any mention of religion on an idgnaard violates human rights. Turkey was
found to be in violation of the European Conventdiiuman Rights, to which the country
is a signatory.

Current anti-Armenian activity by the Grey Wolvesin | stanbul

The Grey Wolves were founded in 1969 by Alparslark&s, a right-wing politician and
founder of the Nationalist Movement Party (MHP)e@ted as a youth-wing of the MHP, the
Grey Wolves are believed to have committed "hurglafdnurders - mostly of liberals, trade
unionists, leftists, intellectuals, Communists, #aietc. - in Turkey during the mid to late
1970s". During this time, the Grey Wolves were tjitttto have been "manipulated by state
agencies (particularly the military) to create aa@hin the country and destabilize the state”,
which ultimately led to the 1980 military coup. [pés the Grey Wolves having been
outlawed after the coup, the group has "appareathained active in shadows, reportedly
making alliances with both Turkish intelligence\sees and Turkish mafia". The group has
also "been implicated in violent attacks againsteBs, Kurds and Armenians, among
others". According to the Zaman News Agency, auduent from the Grey Wolves' archives
“revealed that "Turkey's National Intelligence Qrigation (MIT) paid regular salaries to
ultranationalists to carry out illegal operationBhis was believed to be the first time that
such a document had appeared in a court confirtheigthe Grey Wolves "were armed and
funded by the state to carry out political murders"

In May 2011, MHP supporters reportedly attackedadtfiees of the Daily Star in Istanbul in
response to claims published by the newspapesocéiadal that had damaged the party.
According to Hurriyet Daily News, "[the Grey Wolsga youth league with ties to the MHP,
began massing in front of Star's building in theustrial Ikitelli area at roughly 10 pm, and
their numbers quickly swelled to about 300 demausts”. The protestors reportedly
attacked security staff, and assaulted journdligisg to take photographs of the protest.

In April 2011, Hurriyet Daily News reported that alite police unit "chanted Grey Wolf
slogans during April 10 Police Day ceremonies".aknateur video reportedly shows "police
chiefs walking at the front and chanting "Who drese?’ while police units reply back "The
Grey Wolves' as passersby clapped and cheeregpogli The article also referred to a
previous statement from MHP leader Devlet Bahaghyhich he claimed he would need
only "1,000 of his Grey Wolves" to rout 10,000 sagprs of the Prime Minister.

According to the Zaman News Agency, three peopleaerested in September 2009 on
charges of planning to assassinate Kurdish pd@itgiand businessmen. The raids reportedly
took place "at the homes of Mucabhit Yalcin, thesptent of the Igdir branch of the Grey
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Wolves ultranationalist group, and Turan Cevik, fibrener head of the Melekli district's
Grey Wolves branch”.

According to an August 2011 report from the Deparitof Foreign Affairs and Trade
(DFAT), however, "[t]here is no indication of any&y Wolves activity in Turkey since the
1980 military coup”. DFAT noted that although youdglP ultra-nationalists were
domestically known as Grey Wolves, "no legal axghl organisation has ever existed under
that name".

FINDINGS AND REASONS

The applicant travelled to Australia on a valid Kigh passport and claims to be a national of
Turkey. The Tribunal accepts that the applicaat i&tional of Turkey and has assessed his
claims against Turkey as his country of nationality

The Tribunal observes that the mere fact that agueclaims fear of persecution for a
particular reason does not establish either theigeness of the asserted fear or that it is
"well-founded" or that it is for the reason claiméidemains for the applicant to satisfy the
Tribunal that he satisfies all of the requiredwiaty elements Although the concept of onus
of proof is not appropriate to administrative inggs and decision-making, the relevant facts
of the individual case will have to be suppliedtbg applicant himself, in as much detail as is
necessary to enable the examiner to establistetbeant facts. A decision-maker is not
required to make the applicant's case for him.ikltie Tribunal required to accept
uncritically any and all the allegations made byagplicant(MIEA v Guo & Anor(1997)

191 CLR 559 at 596\agalingam v MILGEA1992) 38 FCR 19Frasad v MIEA(1985) 6
FCR 155 at 169 70.)

In determining whether an applicant is entitleghtotection in Australia the Tribunal must
first make findings of fact on the claims he haslmarhis may involve an assessment of the
applicant's credibility and, in doing so, the Trilaliis aware of the need and importance of
being sensitive to the difficulties asylum seelaten face. Accordingly, the Tribunal notes
that the benefit of the doubt should be given tduas seekers who are generally credible,
but unable to substantiate all of their claims.

On the other hand, as stated previously, the Tabismot required to accept uncritically any
or all allegations made by an applicant. In additihe Tribunal is not required to have
rebutting evidence available to it before it cardfthat a particular factual assertion by an
applicant has not been established. Nor is theulabis obliged to accept claims that are
inconsistent with the independent evidence reggrthia situation in the applicant's country
of nationality (Se€&kandhawa v MILGEA1994) 52 FCR 437 at 451, per Beaumont J;
Selvadurai v MIEA & Ano(1994) 34 ALD 347 at 348 per Heerey J &upalapillai v

MIMA (1998) 86 FCR 547). On the other hand, if the Umdd makes an adverse finding in
relation to a material claim made by an applichat,is unable to make that finding with
confidence, it must proceed to assess the claith@basis that the claim might possibly be
true (SeeMIMA v Rajalingam(1999) 93 FCR 220).

The Applicant's Claims

The applicant claims that he is Turkish citizerAainenian ethnicity and a Christian. He
claims that he has been targeted by extremistmadisdh forces, mainly the Grey Wolves and
that the Turkey authorities will not protect hinorn these threats. He stated that the fact he
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gave evidence against members of the Grey Wolveskilled his nephew [Mr C], has
subjected him to further threats and ultimatelth® demise of his business after his
warehouse was burgled and his car set on fire.

The applicant claims that the police have detalmgdtwice in the past as a result of his
Armenian ethnicity and family association. He hiesneced that he was tortured on these
occasions and that he suffers trauma as a result.

The applicant claims that as a consequence of theskents he became very concerned
about his circumstances and departed Turkey in.2011

In considering all of the applicant's claims thétinal finds that the essential and significant
reasons for the harm feared by the applicant isi®iConvention reasons of his race
(Armenian ethnicity), religion (Christian), imput@alitical opinion and membership of a
particular social group.

The applicant fears that if he were to return tokéy he may be killed by the Grey Wolves.
The applicant believes that he is unable to sesk girotection from the authorities as the
authorities would withhold such protection from anarity such as the applicant.

Assessment of the Applicant's Claims

The applicants' main claim relates to his Armemtmicity and his involvement in the trial
of his nephew’s killers who were convicted aftergawe evidence against them. He claims
that many members of his family have suffered eesalt of their Armenian ethnicity and
that consequently many family members have sowjhge outside Turkey.

The applicant's claims about what happened to Inidnhés family are consistent with the
independent country information before the Tribunal

The applicant submitted evidence to support higrcthat he had been arrested, detained and
tortured. The applicant submitted a medical refrorh [Dr D] as evidence of his physical
injuries. The report concluded that the applicatilgited post traumatic stress disorder.

The Tribunal accepts the applicant's claims that&e arrested, detained and tortured
because of his support for Armenian identity agtits. The Tribunal finds that this past
treatment amounted to persecution. However theufiebalso finds that this past treatment
took place many years ago and that it is argudiaiethere may not be a real chance now that
the applicant would be persecuted by Turkish aitiberin the reasonable foreseeable future
on this basis.

However the applicant’s main claims are that het@adamily have suffered persecution
from the Grey Wolves as detailed above. Given teva independent information and the
applicant’s consistent and credible evidence, thilguhal accepts the applicant's claims in
this regard. The Tribunal accepts that the appliead his family have persistently been
exposed to violence motivated in part by their Anmaa identity.

The Tribunal has considered what is likely to hapip¢he applicant returned to Turkey. The
Tribunal accepts that the applicant and his famil/regarded by extreme nationalist forces
as having been involved in Armenian organisatioms@uses. The Tribunal accepts, based
on the country information above, that there isa chance that the applicant will not
receive any effective protection from the Turkisiherities. The Tribunal finds that there is
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a real chance that the applicant would face treat@eounting to persecution for the
combined reasons of his ethnicity (Armenian), kiggion (Christian), his imputed political
opinion and/or his membership of a social groupn@s his family who have been active in
Armenian causes).

The Tribunal has considered whether the applicanidcrelocate to another area of Turkey to
be free from the risk of persecution. The Tribumatepts that the Turkish population at large
are subjected to random ID checks and have totezgisth local authorities if they move
residence. The Tribunal finds that the applicantiamot be safe anywhere in Turkey and
that relocation would not lessen the risk of sesibarm to the applicant. The Tribunal also
accepts that it would be unreasonable for the eqplito relocate outside Istanbul given his
family there, lack of job prospects outside andfttet that the Armenian community is
concentrated in that city. The Tribunal finds ttre applicant's fear of Convention related
harm in Turkey is therefore well founded.

Taking into account all of the evidence beforéhg Tribunal accepts that the applicant was
arrested, detained and tortured in Turkey. Theulab accepts that the applicant has been
threatened and had his livelihood destroyed byatey Wolves. The Tribunal accepts that
there is a real chance the applicant would be éutiireatened by the Grey Wolves or other
ultra nationalist elements and that the Turkistharties would not protect him. The

Tribunal finds that there is a real chance thatagh@icant would face treatment amounting to
persecution and that his fear of Convention relggdecution in Turkey is well founded.

The applicant visited [Country 3] and [Country ]the 1980’s for the purposes of
employment. Whilst he obtained a Schengen visa&&§n] January 2011, this expired [in]
April 2011. The Tribunal accepts his reasons fdrutiising this visa. The Tribunal is not
satisfied that the applicant has a legally enfdsteeeight to enter and reside in any country
other than Turkey. The Tribunal therefore findg thais not excluded from Australia's
protection by section 36(3) of the Act.

In conclusion, the Tribunal is satisfied that tipplecant has a well-founded fear of
persecution in Turkey in the reasonably foreseekitlge, for the Convention reasons of his
ethnicity, religion, imputed political opinion amdembership of a social group, which for the
purposes of s.91R(1)(a) are the essential andfisigni reasons for the harm feared.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.



