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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Nevaldad, arrived in Australia [in] September
1997 and applied to the Department of Immigratiod &itizenship for a Protection (Class
XA) visa [in] March 2009. The delegate decideddfuse to grant the visa [in] March 2009
and notified the applicant of the decision andriigew rights by faxdated [in] March 20009.

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] MarchO20or review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department file CQ62/25391, with the protection visa
application and the delegate’s decision, and tHadee Review Tribunal (RRT) file
0902229, with the review application.

Theapplicant appeared before the Tribunal [in] ApfID? to give evidence and present
arguments.

The applicant was represented in relation to thieveby a registered migration agent.
Department file CLF2009/25391

The applicant stated in his protection visa apgbcethat he was born in Samoa [in] March

1983. He stated that he was unsure of his citizpragibirth but he speculated that he may

have been a citizen of Samoa. He stated that mgyfaubsequently moved to New Zealand
where he acquired New Zealand citizenship. He dtiduat he migrated to Australia with his

family [in] September 1997.

The applicant stated that between 2005 and 20@vaken prison for offences relating to
breaking and entering. He indicated that followimg release he was placed in Villawood
Detention Centre.

The applicant claimed that he had no family in N&xaland and if he returns there he will be
in danger from “New Zealand gangs”. He stated ifhthie gangs found out that he was in jall
in Australia, and that he had been deported frora, e would be at risk being “recruited or
alternatively, attacked by these gangs”. He stdtatihe would be particularly vulnerable to
targeting by gangs because he has no family in Reatand to protect him. The applicant
stated that the gangs in New Zealand are out df@oend have a lot power. He stated that
the authorities cannot control the gangs and théyat be able to protect him if he is
targeted.

The applicant was interviewed by the delegateNajch 2009. The Tribunal has listened to
the recording of the interview. He essentially iepd his claims.

The delegate found that citizens of New Zealanclecess to a reasonable level of
protection provided by the State and if the applica targeted by the gangs in New Zealand
he will have access to protection by the State.

RRT file 0902229

The Tribunal received a submission from the apptisaadvisor [in] April 2009. He stated
that the applicant fears harm from Tongan, Kiwd ather ethnically based gangs in New
Zealand, because he does not have family thereteqyt him. He argued that information
from external sources demonstrates that theregalar substantial basis for the applicant’s
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fear and he referred to three articles which regbon gang activity in New Zealand. The
adviser argued that the applicant will be seriobslymed by criminal and ethnic gangs in
New Zealand and he will suffer this harm because®©membership of a particular social
group, that group being ‘people who do not hawefamily in New Zealand’. He argued

that the authorities in New Zealand are incapabf@aviding effective protection to
individuals targeted by the gangs. The adviser wertb state that consideration should also
be given to allowing the applicant to remain in &kaka on compassionate grounds.

The hearing

The applicant attended the hearing without hisselviHe essentially repeated his claims. He
stated that he will be forced to join a gang in N&»aland to avoid physical abuse from other
gangs. He stated that the police will not proteet because he will be considered a
“troublemaker” due to his criminal record.

The Tribunal referred to information from extersalrces relevant to the applicant’s claims.
The Tribunal referred to an article in Time magaaivhich provides an overview of gang
activity in New Zealand (Time 200Tribal Trouble, 5 July at
http://www.time.com/time/magazine/article/0,91740683,00.htn)l The Tribunal
commented that this report suggests that joiniggray is difficult and that potential members
have to perform difficult and sometimes dangeraskd before they are permitted to join.
The Tribunal further commented that the gangs appeaperate mostly in south Auckland
and often involve teenagers. The Tribunal commetitatlin these circumstances it seems
unlikely that he will be targeted by the gangsarcéd to join one. He stated that as a young
Samoan man, without family in New Zealand, he faitle ongoing physical abuse from
ethnic gangs which target persons such as himjslyaung Samoan men without family

The applicant stated he will have no one to suppiontand he will be forced to join a gang

to obtain protection. The Tribunal referred to Y& Department of State’s most recent report
relating to human rights conditions in New Zeal@dd® Department of State 2008ountry
Report on Human Rights Practices 2008, New Zealand, 25 February). The Tribunal
commented that citizens of New Zealand enjoy a ktghdard of human rights and have
access to reasonable level of protection providetth® State. The Tribunal commented that
the information in the report indicates that ifie¢argeted by a gang or gangs in New
Zealand he will have access to a reasonable |éyebtection provided by the State.

The applicant stated that the police will not adsiis1 because he will be considered a
troublemaker. He stated that it would be safeihfor to join a gang rather than rely on the
authorities to protect him.

The applicant stated that he made mistakes wh&abke/ounger, which led to the difficulties
he now faces, but he was confident that with thppett of his family he can avoid further
difficulties with the authorities in Australia. Hgated that he wants to be a law abiding
person but he is fearful that in New Zealand, withtas family, he may not be permitted to
lead a lawful and trouble-free life.

FINDINGS AND REASONS

The applicant claims to be a citizen of New Zealand the Tribunal accepts this claim.
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The applicant claims that he is at risk of harnthbgninal and ethnically based gangs in New
Zealand and he is fearful that he will either beeéal to join a gang or he will be targeted by
them. He claims that as a young male Samoan, wifaouly and with a criminal record, he
will be particularly vulnerable to targeting by thangs. The applicant claims that he is at
risk of harm for reasons of his membership of dipaar social group, that group being
‘people who do not have any family in New Zealartg. claims that without the protection,
support, and assistance, of his family he may beetbto join a gang for protection. He
further claims that the police in New Zealand wibt be able or willing to protect him. He
claims that because of his background he will bestered a trouble-maker and he will be
denied full access to the protection which woulteotvise be available to citizens of New
Zealand.

The Tribunal has considered whether ‘people whaatcave family in New Zealand’
constitute a particular social group for Convengamposes and whether members of the
group are at risk of serious harm by criminal dmétally based gangs in New Zealand On
the available information, the Tribunal is not sééid that people without family in New
Zealand are at risk being subjected to persecubiyagangs in New Zealand for reasons of
their membership of that particular social group.

Nevertheless, the Tribunal accepts that the apyli@sa young Samoan man without family
in New Zealand, who has spent time in prison, mayuinerable to targeting by the gangs,
particularly if he resides in an area such as sAuttkland where the gangs are active. The
Tribunal accepts that in part the targeting maynogéivated by the applicant’s race and
background. However, the Tribunal finds that evighe applicant is targeted by the gangs,
in any of the ways he anticipates, he will haveeasdo a reasonable level of protection
provided by the State in New Zealand.

The applicant claims that the police will not paithim. He claims he will be considered a
trouble maker by the police and he will not be jed with the protection which would
otherwise be commonly available to the citizenbleW Zealand. In response to this claim,
the Tribunal has considered information from exaésources referred to above, relating to
human rights conditions in New Zealand, and it $itloat all citizens of New Zealand have
access to reasonable level of protection providethé State irrespective of their
background. The Tribunal finds that the applicankzsm that he will be denied the full
benefit of protection by the State, which is comiy@vailable to New Zealand citizens, is
not well-founded.

The Tribunal considered the applicant’s associakaith that the gangs in New Zealand are
powerful and the authorities cannot control theingties. The Tribunal accepts that the
authorities have not been able to eliminate theyg@n prevent their criminal activities.
However, as observed MIMA v Respondents S152/2003 by Gleeson CJ, Hayne and Heydon
JJ, “no country can guarantee that its citizenkawiall times and in all circumstances, be
safe from violence”: (2004) 205 ALR 487 at [26]stlae Kirby similarly stated that the
Convention does not require or imply the eliminatiy the State of all risks of harm; rather
it “posits a reasonable level of protection, npeafect one”ibid at [117]. The majority
judgement suggests that an appropriate standgnetection requires the State to provide its
citizens with suitable criminal law and the prowisiof a reasonably effective and impatrtial
police force with a justice system which is coreistwith international standards. The
Tribunal is satisfied that the State in New Zealpralides such a standard of protection for
its citizens and it finds that if the applicant uegs protection from the gangs in New
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Zealand he will have access to protection by tlageSthich will be consistent with
international standards.

The applicant’s adviser has asked that consideraigogiven to allowing the applicant to
remain in Australia on compassionate grounds. PipdiGant has argued that he will face
considerable hardship if he is forced to returhéw Zealand without his family. However,
the Tribunal’s role is limited to determining whetththe applicant satisfies the criteria for the
grant of a protection visa. A consideration ofd¢irsumstances on other grounds is a matter
solely within the Minister’s discretion.

Accordingly, and in view of the above findings, fhigbunal is not satisfied that the applicant
faces a real chance of serious harm in New Zealandangs or the authorities, such that it
gives rise to a well-founded fear of persecutianré@asons of membership of a particular
social group or any other Convention ground.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’'s I.D. RCHADW




