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REPRESENTATION

Counsel for the Applicant: Mr. J. R. Young
Solicitors for the Applicant: Simon Diab & Associates
Counsel for the Respondents: Mr. J. A.C. Potts

Solicitors for the Respondents: Clayton Utz

ORDERS

(1) The Refugee Review Tribunal is joined as the seaaspondent in
these proceedings.

(2) The reference to the name of the first responderarbended to read
“Minister for Immigration & Multicultural Affairs”.

(3) A writ of certiorari issue, quashing the decisiof the second
respondent.

(4) A writ of mandamus issue, requiring the second aedpnt to
redetermine the matter according to law.

(5) The first respondent pay the applicant’s costsisethe amount of
$4,500.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 432 of 2005

SZFTD
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL &
INDIGENOUS AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application filed in this Court on 18bFegary 2005 seeking
review of the decision of the Refugee Review Tradufithe Tribunal”)
signed on 31 December 2004 (see Court Book (“CEiQep78) to
affirm the decision of a delegate of the respondéinister to refuse a
protection visa to the applicant. The Tribunalog¢d as the second
respondent in these proceedings.

Background

2. The applicant is a citizen of Nepal who arrived Awostralia on
28 March 2004. On 7 May 2004 he lodged an apptioafior a
protection visa with the first respondent’s Depatm On 3 August
2004 a delegate of the respondent Minister reftsgpant a protection
visa, and on 31 August 2004 the applicant applerdréview of that
decision.
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3. The applicant’s claims for protection can be founcis application
for a protection visa (reproduced at CB 1 to CB&8] in particular in
an attached statement at CB 24 to CB 27), in ahduriattached
statement enclosing photographs at CB 31 to CB &l in his
application for review to the Tribunal (reproducdCB 41 to CB 44).

Claims

4. In short, the applicant’s claims derive from what $aid was caste-
based harassment from “upper caste people” and uHind
fundamentalists in Nepal. Further, that he crigdighe monarchical
system in Nepal and was accused of being a Magigidvernment
security personnel. But also was threatened byMheists because he
refused to join them.

5. The Tribunal set out the applicant’s claims indégision record:

1) In a statement, in support of his protection vipaligation, the
applicant claimed:

a) He experienced caste-based discrimination and $rasxd at
the hands of the upper caste people (CB 56.8).

b) He engaged in activities criticising the monarchgsstem in
Nepal (CB 56.9).

c) He was asked to join the Maoists by a group inviiage
(Gujra) but he refused and managed to “disapp&zB"%7.1).

d) He was threatened by the Maoists on the one hartakso
accused of being a Maoist by government securitgqmmel
on the other hand, because he was opposed to tharohy
(CB 57.2).

e) He was identified as an anti-monarchist and wasatiened
with arrest and other forms of persecution by tbkcp.

f) That the cumulative effect of the above instanesgsHim to
leave Nepal for Australia (CB 57.3).
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g) That in 1998 he joined the Communist party of Nepal
(Marxist/Leninist) and worked for the party as awl profile”
activist until 2000 when he left the party (CB 57.4

h) That in 2001 he established a society called th&lefs
Against Corruption Club” in his village where he sa
appointed as secretary (CB 57.4).

1) That in January 2004 the Maoists came to the \gllagd
asked members of the club to join their movememi] a
subsequently took over (CB 57.6).

]) He pretended he was a Maoist to “escape from tosger”
(CB 57.8).

k) The government security personnel accused him wofgba
Maoist, even though he was not a Maoist (CB 57.9).

l) He was “always” harassed and persecuted by theepalnd
supporters of the National Democratic Party, whish
affiliated with the monarchy and is in power in Médecause
they “suspected” that he was a Maoist (CB 58.2).

m) He faced continued persecution because of susgi@gainst
him that he was a Maoist activist, even though hs fonly a
former member of the Communist party” (CB 58.3).

2) In evidence to the Tribunal at the hearing befomnil December
2004 the applicant:

a) Claimed that immediately before he left Nepal hevesg as
the secretary of an organisation called Eldersi Ampression
Club and was involved for 2 years with the Commisn(€B
59.1).

b) When asked why he left Nepal, claimed he had alvimeen
against the monarchy in the country and he als@rbeca
victim of the Maoists (CB 60.3).

c) When questioned why he opposed the monarchy, cthtired
he was “very disenchanted” by them (CB 60.4).
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d) Claimed that he used to be a member of the Mabesthist
party and was therefore suspected of being a Consinun
which caused the National Democratic Party (aligwét the
monarchy) to see him as a “potential Maoist”, andher
made him the target of police and military (CB §0.7

e) Claimed that after he left the Communist party pnided the
club the National Democratic Party kept harassing h
because of his past involvement (CB 61.5).

f) Stated that he was harassed by the police and laecguse of
the suspicion they had that given his former asd$ci with
the Communist party he could be a Maoist (CB 61.6).

g) Claimed that he was beaten by the police in Ap@yi2003
in relation to his past association with the Comistuparty
(CB 61.7).

Tribunal’s findings

6. The Tribunal's “Findings and Reasons” are reproduaeCB 70.1 to
CB 78.6. The Tribunal found:

1)

2)

3)

4)

5)

That “it is more probable than not” that the apght was a
member of the Communist party (Marxist/Leninist)i Nepal
(CB 71.2).

That it is “most probable” that the applicant magvé been a
member of the Club of Elders Against Oppression QD).

It was implausible that the applicant would be ¢deg, by the
National Democratic party or the government segdatces, as a
Communist four years after he had left the part3 @2.5).

That in the small town of Gujra it would not haveeb difficult
for members of the government security forces er National
Democratic party to know that he had “ceased baingember of
the Communist party” (CB 72.7).

In the circumstances, that it seemed implausitédé government
security forces would have targeted and beaterapipdicant in
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the middle of 2003 given that he was not then anknaoist,
and had belonged to a “party” four years earlieB (3.1).

6) It was not persuaded, on the evidence beforeat,ttie applicant
was subject to any form of persecution becauseioffdrmer
association with the Communist party of Nepal (CB2J. This
finding was based on the following reasons:

a) The applicant, by his own admission, had never been
detained, or subjected to any other form of physicather
harassment before leaving Nepal.

b) The applicant stopped being a member of the Conshuni
Party well before 2003.

c) There was no evidence to suggest that the applwast
subjected to any form of persecution by the govemm
authorities between the time he ceased to be a ereotb
the Communist party and the incident in 2003.

d) The applicant did not seem to have any difficultyhwthe
government authorities until he departed NepalD@42

e) There was no evidence to suggest that the applicadt
difficulty exiting Nepal when he left for Australia

7) That nothing in the evidence before it suggestatlitie applicant
had a profile which would make him a person of as@enterest
to the Maoists, and hence was not satisfied thatvbeld be
subject to persecution by the Maoists if he weneetarn to Nepal
(CB 74. 4).

8) In relation to the applicant’s claim that his faynihad been
subject to beatings, that there was no evidensaiggest that his
family had been in danger at any point in time #rat his claim
was not consistent with earlier assertions he hadenfCB 74.10
to CB 75.1).

9) It seemed implausible that the members of the Maois
organisation burned down the applicant’s houseraadb daylight
after asking everyone to leave (CB 75.8).
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10) In relation to the applicant’s claim that he sufi@rfrom caste-
based discrimination, that there is no evidencehow that the
applicant suffered any threats to his life or ltigeas a result and
concluded that he was not subject to persecuti@ause of his
caste (CB 77.5).

In all therefore, the Tribunal found that the apaifit’s claims of past
persecution “lack credibility”, and that it couldinfind any basis to
support his claims of well founded fear of persegzubn his return to
Nepal.

Representation

7. At the hearing before the Court the applicant wegrasented by
Mr. Young, and the first respondent by Mr. Pottsthbof Counsel. The
Court relevantly had before it:

For the applicant:
1) The originating application filed on 18 February30

2) An amended application, filed for the applicant DiBeptember
2005 by Simon Diab & Associates, containing 6 utipakarised
grounds.

3) Written submissions for the applicant filed on $p®enber 2006.

4) A further amended application filed for the appticen Court at
the hearing for which leave was granted.

For the respondent:

1) The Court Book filed 5 April 2005.

2)  Written submissions filed on 1 September 2006.

3) Further written submissions filed on 6 Septemb&620
Grounds

8. The applicant’s further amended application filed7oSeptember 2006
asserts the following grounds of complaint:

SZFTD v Minister for Immigration & Anor [2006] FMCA873 Reasons for Judgment: Page 6



“l. The Second Respondent made a jurisdictionabreioy
failing to have regard to the integers of the apaifit's
claims relating to persecution by Government auties
and by supporters of the National Democratic Party.

Particulars

(@) At CB 70.3et segthe Second Respondent had regard
only to an alleged claim that Government forcesewer
suspicious of him because of his Communist
background.

(b) The Second Respondent failed to have regard to the
applicant's claim that he was perceived a Maoist
because of his opposition to the (Monarchical)
political system in Nepal.

(c) The Second Respondent failed to have regard to the
applicant’s claim that he was perceived Maoist “eve
though” he was a former member of the Communist
Party of Nepal (Marxist/Leninist). Instead the Ssito
Respondent treated the applicant’s claims as cedfin
to suspicion of him as a Marxist because of his
Communist background.

2. The Second Respondent made a jurisdictionalr eloso
failing to have regard to a relevant consideratiargmely
whether a ceasefire agreement in 2003 between goant
security forces and the Maoists was practicallyesised.

Particulars

At CB 72-3, the Second Respondent stated that QA8 2
ceasefire agreement undermined the veracity of the
applicant’s claim to have been beaten by secuoityefs. The
Second Respondent had before it information at CBthat
described the agreement as “the ceasefire that menss”

and stated that August 2003 marked the formal end t
ceasefire that had existed only in its violation.

3. The Second Respondent made a jurisdictional enrthat,
contrary to section 424A of the Migration Act, t8econd
Respondent did not give to the applicant particsilaf
information that the Second Respondent considevedet
the reason fofsic: or] a part of the reason for affirming the
decision under review as required by section 423A{lhe
Migration Act 1958and by one of the methods specified in
section 441A of thligration Act 1958
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10.

11.

Particulars

At CB 59.1-59.3, the Second Respondent put topblecant
matters where it was said that his evidence wagnsistent
with his claim in his primary application including claim
in his primary application that he was a businessrha

Integers of a claim

Ground one is a complaint that the Tribunal fatiedhave regard to an
integer of the applicant’s claims relating to petgen by government
authorities, and by supporters of the National Denaic Party. In

particular, that the Tribunal failed to have regaodthe applicant’s
claim that he was perceived to be a Maoist becalilbes opposition to

the (monarchical) political system in Nepal, arehted the applicant’s
claims as confined to suspicion of him as a Markistause of his
Communist background.

In summary, Mr. Young's submission in relation toupd one in the

further amended application is that the Tribundethto deal with the

applicant's claims that, amongst other matterse&eed persecution by
government authorities and the National DemocrBticty in Nepal

because of his views, and activities, as an anharghist. The

Tribunal's failure to deal “squarely” with this &g of the applicant's
claims was said to be, on relevant authority, dicigonal error on the
part of Tribunal.

Applicant’s statement

In a statement attached to his protection visaiegmn (CB 24 to CB
27) the applicant stated:

1. *“l don't like the political systems in Nepal. Thestem of
government is corrupt. The police and the politigiare corrupt.
The king has still too much power under the comsbin. |
engaged in activities criticising the monarchicaiseem.” (CB
24.8)

2. “Consequently | was threatened to kill by the M&®@nd on the
other hand | was accused of being a Maoist by theegiment
security personnel and the people in authoritiecdose |
opposed the monarchical system. | was identifiedamasanti-
monarchy follower and | noticed that | would be ested and
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harmed by the police or army accusing me of beingamist.”
(CB 25.1)

3.  “The cumulative effect of the numerous instancelsanbssment,
intimidation and assault led to me making the denido leave
Nepal and seek a refugee status in Australia aaveha well
founded fear of persecution for reasons of my ojfipasto the
Monarchy and the Maoists(CB 25.3)

4. “I was always harassed and persecuted by the pohoel
supporters of the National Democratic Party whishaiffiliated
with the monarchy and it is in power now. They sasme that |
am a Maoist activist. In June October 2003, | wppraached by
the police and threatened that if |1 did not managelisappear
they would kill me."(CB 26.9)

5. “l continue to be persecuted because | was alwagpacted as a
Maoist activist even though | was a former memberthe
Communist Party of Nepal (Marxist-Leninist{CB 26.10)

Applicant’'s submissions

12. Mr. Young further referred the Court to the Triblsa@ecision record
and submitted that at CB 70 where the Tribunal cemgas its analysis
under its “Findings and Reasons” it identifies tipeincipal claim”
made by the applicant as being that he feared épat®n by
government security forces on the one hand andviheists” on the
other. The Tribunal stated:

“The basis for his claims is that:

«  The Maoists want him because he was the secrefaay o
club which he helped to establish and the memdenghizh
were used for recruitment by the Maoists; and that
himself as secretary of the club did not coopevath the
Maoists;

. He was a member of the Communist Party
(Marxist/Leninist). The government forces have ajlsva
been suspicious of him because of his Communist
background. He claims that they think he may beaamist.”

(CB 70.2)

13. Mr. Young's submission was that when the Tribunabsequently
came to consider the question of whether he waesuto persecution
by government authorities in Nepal (CB 72.3) it sidered it only in
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the context of the “second dot point” above (at TB3). That is, that
the Tribunal considered his claims on the basisdbaernment forces
had always been suspicious of him because of hismn@mist
background, linked to, the claim that they thoughtmay be a Maoist.
This, it was submitted, was quite a different basisvhat was in his
primary visa application, which was that he fegoedsecution because
he was perceived to have anti-monarchical viewtgbyauthorities and
the National Democratic Party.

14. Mr. Young submitted that there may be, as the medgot submits,
some explanation for what he describes as the stnamation” from
what appears in the primary visa application to whias ultimately
dealt with by the Tribunal. He referred the Cowtthe Tribunal's
account of the hearing that it conducted with tippligant, and in
particular at CB 60.3:

“The Tribunal asked the applicant why he left Nept¢ said he
left Nepal because he had always been against dmanchy in
the country and he also became a victim of the BtaoiThe
Tribunal asked him to explain what he meant by rsgyhat he
always opposed the monarchy in Nepal. He said he weay
disenchanted by the monarchy because there wastponehe
country, while the monarchy had lived in luxury. HWas also a
victim of the Maoists because the club he belongecbmprised
mostly of people from a lower caste; the Maoistaststently
asked for assistance and sought to recruit fighitera the lower
caste members of the club. He himself did not jb Maoists
and consequently became a target. The Tribunatgpttm that
the reasons he has given so far for leaving hisitcpudo not
provide any issues regarding persecution, and hisatalleged
resentment of the monarchy in his country in itseds not a
Convention reason, unless he could also demonshatdecause
of his resentment of the monarchy he had facedepat®n as
such. He explained that he used to be a memberhef t
Marxist/Leninist Party. He was therefore suspeatédeing a
Communist. The National Democratic Party which isti a
communist and is aligned with the monarchy theeefeaw him
as a potential Maoist. Because of their suspiclmmdecame the
target of the police and the military.”

But the “explanation” is not such as to free théblinal’'s decision
from jurisdictional error in light of relevant autfities.
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Applicant’s authority

15. Mr. Young relied on what he described as the “itastatement of the
description of integers of the claim”, and refertedhlisop J. inHtunv
Minister for Immigration & Multicultural & Indigenas Affairs(2001)
194 ALR 244 (Htun”), and in particular:

“[41] The Tribunal, on a fair and straight-forwardeading of its
reasons, did not deal with the claim made by theeiant in his
application for review by the Tribunal and suppaltey objective
evidence that:

‘Due to my participation with Karen community and
political groups | have made a number of friendsne of
whom are members of the Karen National Liberatiomy’

[42] The "participation in the Karen community atite political
groups" could be said to have been dealt with & Thibunal
dealing with the appellant's activities in Austeli The
friendships (of the appellant, as a Karen) with jpleo in
organisations such as the KNLA were not. This tsmerely one
aspect of evidence not being touched. It is natilaré to find a
"relevant” fact. The Tribunal failed to address ashehl with how
the claim was put to it, at least in part. The regoment to review
the decision under s 414 of the Act requires thbuhal to
consider the claims of the applicant. To make asi@t without
having considered all the claims is to fail to cdet the exercise
of jurisdiction embarked on. The claim or claimglats or their
component integers are considerations made manithator
relevant by the Act for consideration in the sedsEussed in
Minister for Aboriginal Affairs v Peko Wallsen@986) 162 CLR
24; and Minister for Immigration and Multicultural Affairs/
Yusuf (2001) 180 ALR 1. See alstellamuthu v Minister for
Immigration and Multicultural Affaird1999] FCA 247, at [18],
[19], [21] and [50]. It is to be distinguished frorerrant fact
finding. The nature and extent of the task of thieufal revealed
by the terms of the Act, eg ss 54, 57, 65, 414, 443, 424, 425,
427 and 428 and the express reference in Regul@&éhto the
“claims" of the applicant eg 866.211, make it cldhat the
Tribunal's statutorily required task is to examiard deal with
the claims for asylum made by the applicant. Ifrehis a sur
place claim made in addition to a claim based omcdat or
experiences elsewhere both must be dealt witthelfsur place
claim is, or is to be seen as, based on more tmenfoundation -
that is, what has been done by way of politicalvétgt and also
because of friendships made with other Karen peoplrguably
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seriously subversive background, both bases ofltimn must be
dealt with. The Tribunal did not deal with the &ttasis of the
appellant's sur place claim based on imputed malltopinion. It

was not a failure merely to attend to evidencenepmbative

evidence, and by such route commit a factual eftowas a

failure to deal with one part of the claim for asyl on the basis
of his imputed political opinion. It is true thathen called on at
the hearing to articulate orally his fears he didtnexpressly
identify his friendships as distinct from his atties in Australia.

However, given the clarity of the expression os tf@ar in his

application for review and the existence of objextnaterial put
forward by him to support it, | do not see thisibdsr the claim

as having been abandoned. Conceptually, and innanocon sense
way, it was quite distinct from his claim basedhis activities of

the kind referred to earlier.”

Applicant’s claim of Tribunal’s error

16. Mr. Young emphasised that, while the Tribunal mayéh sought to
refine the applicant’s claims in the hearing it docted with him, there
was no basis on which it could be said that theliegm had
abandoned his clearly stated claim in relationdgmsecution by reason
of his anti-monarchical views. In Mr. Young's subgion while the
applicant may have added another aspect to hisigldhat is, that he
was seen by the authorities, and in particularNbagonal Democratic
Party, as being a “potential Maoist”, he did noamdbon his claim to
fear persecution on the basis of his anti-monaathiews. He
particularly stressed that the Tribunal itself melsal the applicant's
claims at the hearing before it that the Nationahidcratic Party was
anti-Communist, was aligned with the monarchy, &naas from both
of those perspectives that he was seen as a “[itéfdoist”. As the
Tribunal plainly records, that it was because eksthsuspicions that he
became the target of the police and the military.

17. In his submission when the Tribunal came to comsideether the
applicant was subject to persecution by governnaarthorities in
Nepal (CB 72 to CB 73) it considered the matterepuon the basis of
him being a suspected Communist, and his admisdioaishe had
founded a social community class that was devoted@ammunity
projects. The Tribunal did not consider his claiteoato have been
perceived, or to have been thought of, as anti-mobmzal, and that this
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also led to him being a target of the police and thilitary and
therefore subject to persecution.

Respondent’s submission

18. In reply, Mr. Potts submitted that to describe #pplicant's claim
about his fear of persecution as it arose out efdmti-monarchical
activities as the principal claim advanced in theotgction visa
application, is to give the statement of 7 May 2004hich
accompanied the protection visa application) a taogon that cannot
be sustained on any fair reading. He described itaamishmash of
various claims all of which are given no particufaominence”. In
taking the Court through this document, Mr. Potisphasised that
even when the applicant raised the issue of engaginactivities
criticising the monarchical system in this docum@dB 24.8), there
was no description of what the activities were, witeey had occurred,
their nature, and how they then brought the applitathe attention of
the authorities. Further, that this was the samennby CB 25.2 in the
same document) he said that he was accused of hditgpist by the
government security personnel because he oppogedntmarchical
system. Again no detail is provided. By CB 25.3 #pplicant asserts
the “cumulative effect” of the numerous instancésarassment led to
his fear of persecution based on his oppositiainéomonarchy and the
Maoists. Again no detail is provided. In essence, Rbtts’'s central
point was that when read fairly the document res/&adt the claim of
persecution because of anti-monarchical activiiias a claim that was
put vaguely, without any specificity, and was “nmdx@ with a number
of others and it was unclear how they interrelated they did at all”.
The Tribunal therefore in his submission was esditht the hearing to
seek to clarify what was at best a “bare claim”.

19. Mr. Potts submitted that he was not referring t® #pplicant's initial
presentation of claims in any “critical” sense, buemphasise that the
Tribunal was exercising the option given to it, suant to the
Migration Act 1958(“the Act”) for the purposes of the review, that it
sought to explore these claims at the hearing deroto understand
them. Therefore, in light of the vague and veryeb@escription of his
claim of fear of persecution, the Tribunal appreatithe hearing on
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the basis of needing to understand the claimswiea¢ actually being
put forward, and then to be able to deal with them.

20. In Mr. Potts’s submission this can be shown wheviemng the
Tribunal's account of the “oral testimony” given lye applicant
before the Tribunal. In particular in this accouwvbhere the Tribunal
asked the applicant to explain what he meant biyngahat he always
opposed the monarchy in Nepal (amongst other thinds submitted
that while the applicant provided answers (CB 6033 Tribunal put
to him that the reasons that he had given so falefving his country
did not provide any “issues regarding persecuti@B 60.6) and that
his alleged resentment of the monarchy in itsel wat a “Convention
reason”, unless he could also demonstrate thatubecaf this
resentment he had faced persecution as such. Tatfallows, in the
Tribunal’'s record, when read properly in contexaming as it then
does after the Tribunal had put him on notice assteiew about what
he had said so far, was the specificity of the iappt's claim. This
specificity was that it was his activities as a rbem of the
Marxist/Leninist party that gave rise to the fe&ipersecution (and by
implication met his anti-monarchical views).

21. Further, that from what is reported in the decisienord, under the
heading of “Harassment by Government agencies Tthminal, in the
context of seeking to ascertain whether he had lisained by
authorities in Nepal, asked him the question inegainterms and the
applicant’s response was that he had never beestedr, or detained,
but that he had been given “a very hard time” bg tdational
Democratic Party. The Tribunal, again in Mr. Patsubmission,
sought to explore detail as to what the applicasamh by this and
noted with him what it saw as the implausibility bis initial
explanation.

22. In short, Mr. Potts’s submission was that the remdrthe hearing
shows that the Tribunal took the “bare” claim mad#ally by the
applicant, sought to give it some specificity aredadl, and that what
was left by the end of the hearing was that thbeuiral had already put
to the applicant that it could not see how his-amnarchical activities
engaged the Refugees Convention. When pressed ppécaant
presented his fear as being based on suspicion$isofformer
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association with the Communist Party, and thatdwddcbe seen as a
Maoist. It was for this reason, submitted Mr. Pditiat by the time the
Tribunal came to its “Findings and Reasons” it d&e applicant's
claims as being that which is represented by tivwe ot points” at CB
70 (see paragraph 12 above).

Difference between the parties

23. Mr. Potts summarised the difference between thégsanow before
the Court as being that Mr. Young's argument was what was said
at the hearing did not “actually cut away from whatl already been
put in writing”, and that what had been put in wgt was still the
necessary subject of consideration by the Tribukdwever, the
respondent's position is that a fair reading of winanspired at the
hearing is in fact that what was left of the apgiits claims is that as
set out at the “two dot points” at CB 70, and wasltdwith by the
Tribunal.

Respondent’s authorities

24. Mr. Potts referred toNABE v Minister for Immigration and
Multicultural and Indigenous Affairs (No. 22004] FCAFC 263
(“NABE (No.2)), a case dealing with a situation where the Tmélu
had made a factual mistake about the nature ofpipicant's claim.
However, in particular he sought to rely on whaswaid at [62]:

“Whatever the scope of the Tribunal's obligatiorisis not
required to consider criteria for an applicationvexr made...”

Further, in quoting from the Chief Justice of theghd Court in
Appellant S395/2002 v Minister for Immigration ahulticultural
Affairs (2003) 216 CLR 473; 203 ALR 112; (2003) HCA 71 Ht [

“... Proceedings before the tribunal are not adverahrand the
issues are not defined by pleadings, or any analegarocess.
Even so, this court has insisted that, on judicealiew, a decision
of the tribunal must be considered in the lightte basis upon
which the application was made, not upon an entidifferent
basis which may occur to an applicant, or an apptits lawyers,
at some later stage in the process.”

Consideration
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Mr. Potts’s submission was that the issue for tbar€Cnow is whether,
in light of the exchange at the Tribunal hearingl ¢he questioning of
the applicant by the Tribunal, the “anti-monarchgim” was still “a
live one”, and one that was therefore requireddadbalt with by the
Tribunal in discharge of its review functions puastito s.414 of the
Act.

In considering this issue, | must first note thdid not understand Mr.
Potts to be critical of the applicant in his dgston of the statement
attached to the protection visa application as aisfimash”.

| understood his submission to be that the laclsp#cificity in that

document led to the need for the Tribunal to seeklarify and to

attach some detail and specificity to the claimghathearing with the
applicant.

Having said that however, | do not agree with tlesaiption of this
document as a “mishmash”. To the extent that teisnthas some
pejorative element to its meaning, then | do naeat this description.
The Macquarie Dictionary (revised Third Edition)ides “mishmash”
as:

“A hodgepodge jumble.”

| do not see this statement as meeting this defmiturther, given the
many such statements seen by this Court in revgewinibunal
decisions, this document, in my view, stands atntioee articulate end
of the range of such statements (noting of counae there are many
cases where there is not even an attempt to @nyirstatement).

Further, | did not understand the parties to bedals over whether the
applicant actually ever raised (at least, some @rtlaim involving
his anti-monarchical views. The respondent’s issas that it was a
vague, bare claim that required clarification amxglanation. This is
what the Tribunal attempted to do at the hearing.

In any event, such a claim is plain in the applisastatement. It must
be remembered that this statement was expresdeel o support of

my application” for a protection visa. In answerti@ question in his
application (CB 17) as to why he left Nepal, thelagant says “see my
statement attached”. In his answers to subsequestigns relating to
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issues going to his fear of persecution the appiiozakes reference to
“see the statement to follow”, which in contextyen that no other
statement is in the material before the Court nievihe statement of
7 May 2004 set out at CB 24 to CB 27. This statdntieerefore is

plainly meant by the applicant to be his presentatf his claims for a
protection visa, that is, his refugee claims.

For an applicant who is conversant with Englishe(8ge protection
visa application at CB 11.8), but nonetheless umssgnted before the
Minister's Department, and who, from what is camdi in the

protection visa application, did not have assistamc preparing his
application (CB 8.8 - the applicant indicated tlm&t did not have
another person acting for him) and given that tpplieant, prior to

coming to Australia lived his entire life in Nep&B 14.2) and would
not necessarily have been conversant with makingicgbions in

Australia for refugee protection), there are verdgac and plain

statements (amongst others) in his statement tkaterigaged in
activities criticising the monarchical system, ttet was accused of
being a Maoist by the government security persqniaeld the

authorities, because he opposed the monarchicemsysand that he
was identified as an “anti-monarchy follower”, atht this was linked
to his being harmed by the police or army, whomféered would

accuse him of being a Maoist. His statement (a6B) plainly states
that the “cumulative effect” of the instances of rdssment,

intimidation and assault led to his leaving Nepatduse the well
founded fear of persecution arose from his “oppwsitto the

Monarchy”, and his fear of “the Maoists”.

The Tribunal well understood these claims when watiog the
applicant's claims and evidence and looking at r@parting on what
was in the first respondent’s file. The Tribunalketw in its decision
record under the heading “Claims and Evidence”Ba66.9:

“He said the King has too much power under the @ori®n and
so he, the applicant, engaged in activities csitng the
monarchical system in Nepal. The applicant furttlarmed that
he was asked to join the Maoists by a group inviliage but he
denied or refused to join and managed to ‘disapdeam the
village. He was consequently threatened with deayh the
Maoists on the one hand, and also accused of l@eMgoist by
government security personnel on the other handuseche was
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opposed to the monarchy. He claimed he was idedtifis an
anti-monarchist and was threatened with arrestodimer forms of
persecution by the police or the army. The cumudagffect of
these instances of harassment and intimidatiorhiedto make
the decision to leave Nepal and to seek refugeustralia.”

It should be noted that the Tribunal also idendif@ther claims made
by the applicant in that document.

Mr. Potts submitted that what remained of this aspéthe applicant's
claims, following the hearing with the Tribunal, svauch that this
claim was no longer “effectively on the table” suahto require the it
being dealt with in consideration by the Tribunal.

In all, I do not agree with Mr. Potts’s submissitiat what was left at
the end of the hearing in relation to the issuehef applicant’s anti-
monarchical views and (unspecified) activities wash that it was not
required to be dealt with by the Tribunal. The Tinal may indeed, as
it said, have put to the applicant that the reasbashe had given for
leaving his country, which included the reasonatesl to his views on
the monarchy, was not of itself a Convention reasoless he could
also demonstrate that he faced persecution. Thakribunal may have
put this to the applicant at the hearing does manhy view adequately
deal with the claim that was put by the applicant his initial
statement. It may have been put without detail,ibuny view it was
plainly put. Further, notwithstanding the Tribusa#ipparent view of it
formed at the hearing, it was not abandoned byaghaicant. The
Tribunal may have put a particular view to the agapit at the hearing,
but the Tribunal’s failure to adequately deal wille claim to which
this view related, and indeed to make a findingsiag from this
preliminary view, when it came to its consideratiminthe applicant's
claims, in my view reveals jurisdictional error ahe part of the
Tribunal in the sense as set ouHtun.

| also note what the Full Court saidNABE(No.2)at [45] to [63] and
in particular:

“[58] The review process is inquisitorial ratherdhn adversarial.
The Tribunal is required to deal with the case eaisby the
material or evidence before it — Chen v Ministar lflomigration
and Multicultural Affairs (2000) 106 FCR 157 at 1§014]

(Merkel J). There is authority for the propositithrat the Tribunal
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Is not to limit its determination to the ‘case’ iatilated by an
applicant if evidence and material which it accepsse a case
not articulated — Paramananthan v Minister for Ingmaition and
Multicultural Affairs (1998) 94 FCR 28 at 63 (Metkd);
approved in Sellamuthu v Minister for Immigrationnda
Multicultural Affairs (1999) 90 FCR 287 at 293 —£2%Wilcox
and Madgwick JJ)... It has been suggested that thetionlated
claim must be raised ‘squarely’ on the material italale to the
Tribunal before it has a statutory duty to considler SDAQ v
Minister for Immigration and Multicultural and Ingenous
Affairs (2003) 199 ALR 265 at 273 [19] per CoopeiTlle use of
the adverb ‘squarely’ does not convey any prediaedard but it
indicates that a claim not expressly advanced waitlact the
review obligation of the Tribunal when it is appatren the face
of the material before the Tribunal. Such a clait mot depend
for its exposure on constructive or creative atyivby the
Tribunal.”

“[60] In SGBB v Minister for Immigration and Multiculturahd
Indigenous Affairs(2003) 199 ALR 364 at 368 [17], Selway J
referred to the observation by Kirby J in Dranickow, at 405,
that ‘[tlhe function of the Tribunal, as of the dghte, is to
respond to the case that the applicant advances’aldo referred
to the observation by von Doussa J SCAL v Minister for
Immigration & Multicultural & Indigenous Affairg2003] FCA
548 that ‘[n]either the delegate nor the Tribuna obliged to
consider claims that have not been made’ (at [1@glway J
however went on to observeSiGBB (at [17]):

‘But this does not mean the application is to leated as an
exercise in 19 Century pleading.’

His Honour noted that the Full Court Dranichnikov v Minister
for Immigration & Multicultural Affairs [2000] FCA 1801 at
[49] had said:

‘The Tribunal must, of course, deal with the caagsed by
the material and evidence before it. An asylum ncéait
does not have to pick the correct Convention "laliel
describe his or her plight, but the Tribunal canlyodeal
with the claims actually made.’

His Honour, in our view, correctly stated the pmsitwhen he
said (at [18]):
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‘The question, ultimately, is whether the case lpytthe
appellant before the tribunal has sufficiently s the
relevant issue that the tribunal should have deatt it.’

This does not mean that the Tribunal is only reegito deal with
claims expressly articulated by the applicant.sliniot obliged to
deal with claims which are not articulated and whido not
clearly arise from the materials before it.”

“[63] It is plain enough, in the light ofDranichnikoy that a
failure by the Tribunal to deal with a claim raiskg the evidence
and the contentions before it which, if resolvedme way, would
or could be dispositive of the review, can consdita failure of
procedural fairness or a failure to conduct theiesv required by
the Act and thereby a jurisdictional error. It foWs that if the
Tribunal makes an error of fact in misunderstandimg
misconstruing a claim advanced by the applicant dades its
conclusion in whole or in part upon the claim sesumderstood
or misconstrued its error is tantamount to a fagdulo consider
the claim and on that basis can constitute jurisdital error.
The same may be true if a claim is raised by tha@eece, albeit
not expressly by the applicant, and is misundecstanr
misconstrued by the Tribunal. Every case must besidered
according to its own circumstances... as the Full i€said in
WAEE (at [45]):

‘If the tribunal fails to consider a contention thdhe
applicant fears persecution for a particular reasahich, if
accepted, would justify concluding that the applichas
satisfied the relevant criterion, and if that camien is
supported by probative material, the tribunal wilave
failed in the discharge of its duty, imposed by 12l 40
conduct a review of the decision. This is a maibér
substance, not a matter of the form of the tribignal
published reasons for decision.’

35. In my view, what was left at the conclusion of tiearing conducted
by the Tribunal was that the applicant's claims,uaderstood and
reported by the Tribunal in its “Findings and Reasocat CB 70 (the
two dot points), did not contain the claim relating his anti-
monarchical views, and the fear of harm that he $&d arose from
this. What the Tribunal set out at CB 70, may imbdée described,
following the hearing, as “the principal claim”, cathe basis for his
claims may indeed include what the Tribunal set authe two dot
points. But what is plain is that the applicantile/the may have made
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other claims with more detail at the hearing, did ever abandon his
claims to fear harm, as this fear arose from theqmions by the
authorities and the National Democratic Party nmetptto his anti-

monarchical views. In my view, the Tribunal has n@de a finding in

relation to this claim.

It may be that the Tribunal took a preliminary vieat the hearing, that
such a claim did not amount to persecution “as 'sacll it properly
put this to the applicant at the hearing. It magrebe argued that the
applicant's subsequent responses were not suah fzsveé ultimately
satisfied the Tribunal that the applicant objediifeared harm for this
reason. But even bearing in mind what the Countl saiWAEE v
Minister for Immigration and Multicultural and Ingenous Affairs
[2003] FCAFC 184, as referred to iNABE (No.2)at [63], that it
comes to a matter of substance, not a matter offdha, of the
Tribunal’s published reasons for decision. | canset that in its
analysis the Tribunal addressed what may have beenyir. Potts
submitted, a “bare” claim, but a claim nonethelibsd required proper
consideration by the Tribunal. An un-stated (inat&lysis as opposed
to its report of the hearing which expressed a Mleat it put to the
applicant) reliance of what may have occurred attlibaring lead to
this claim ultimately not being recognised as a pérthe applicant's
overall claims. If the Tribunal had formed a prehary view about the
applicant's claims to having anti-monarchical vieavsl how this was
viewed in the context of his claims to fear persecuthen, in my
view, in considering this claim it was necessanytfe Tribunal to at
least acknowledge it and deal with it in its aneslyH indeed the claim
was bare and lacked substance then the Tribunéd t@wve said so in
its analysis. | do not see reporting on what o@dirat the hearing
(even though it may contain initial, or preliminatiiinking) as being
representative of the proper consideration of goliegnt's claims. |
accept the submission made by Mr. Young that thbuhal did not
deal with this aspect of the applicant's claimsoltwas not abandoned
by him at the hearing, and that it was requireddao, and it's failure
to do so amounts to jurisdictional error.

Further, and as illustrative of this need, and Thibunal's subsequent
failure to address this need, the applicant’s ahistatement spoke of
the “cumulative effect of the numerous instancefhafassment” that
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led him to leaving Nepal on the basis that he haeekh founded fear

persecution for reasons of his opposition to thenanchy and his
opposition to the Maoists. While | am well-seizddte High Court’'s

statement irfMinister for Immigration and Ethnic Affairs v Wu &h

Liang (1996) 185 CLR 259 that a Tribunal decision is Ib@tread with

“an eye attuned to the perception of error”, thibdmal’s reduction of

the applicant's original statement to what occuaethe hearing, and
its focus on “the principal claim made by the apgfht’, (as

represented by the two dot points at CB 70), ittedives open the
inference that the Tribunal dealt only with part thie applicant's
claims. That is, those parts that it saw as bepmné€ipal”, and the

bases for that principal claim. While it is opersty that what was left
at the end of the hearing was that part of theiegpi's claims dealing
with his anti-monarchical views, which may not hda#en into the

category of “principal”, it was nonetheless a clalainly (even though
“bare”, made and recorded in the analysis and densiion of each of
the applicant’s claims) required to have been “sglya addressed by
the Tribunal. It was not.

For this reason the Tribunal's decision is affetggurisdictional error
such that the relief sought by the applicant shda@dyranted. In light
of this it is not necessary to consider grounds &md three. Nor is
there anything before me to argue against the igigaot this relief and
| will make orders accordingly.

| certify that the preceding thirty-eight (38) paragraphs are a true copy of
the reasons for judgment of Nicholls FM.

Associate:

Date: 20 December 2006
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