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Mr Antony Edwards-Stuart QC:

Introduction

1.

On 15 February 2001 Thanaleduchumy Sivapalan (tonwh will refer to in this
judgment as “the mother”) arrived in England witer hwo daughters and claimed
asylum, both on her behalf and on behalf of helgttars. Her claim was based on
fear of persecution by the authorities in Sri Lankkam where they had come. Her
daughters, Abiramy and Meera, who were then ageahdl516, are now the claimants
in these proceedings.

The mother, together with her daughters who ween tependent on her, was
refused permission to enter this country. Her appgainst that decision failed. The
appeal was heard by Mr Thomas Ward, whose decisi@s promulgated on 21
March 2002.

Subsequently the claimants made their own appbicatifor asylum and under
Articles 5, 6 and 8 of the ECHR. These were refusgetwo letters dated 25 October
2006. In each case, it was certified on behathefSecretary of State under section
94(2) of the Nationality, Immigration and Asylum tA2002 that the claims for
asylum and under the ECHR were clearly unfounded.

The claim

4.

The effect of these certificates is that the claiteacannot appeal against the
Secretary of State’s decisions whilst they arehm Wnited Kingdom so that, unless
the certification is quashed, they will be remote®ri Lanka.

Accordingly, each claimant seeks judicial reviewttsd certification of her claims as
being clearly unfounded. These claims came befem®n 30 September 2008.

The background to the claims

6.

| take the summary that follows largely from theawls of the interviews with the
two claimants. These interviews took place on t@er 2006.

From their birth until October 1995, the claimatiteed at Chundukuli in Jaffna,
which is the North of Sri Lanka, a region largelyder control of the LTTE (the
Tamil Tigers). They had to leave in 1995 becaudgdefighting. Between then and
late 1996 the family moved from place to placelsdttling briefly in Skanthapuram.

According to Abiramy’s account, on 12 January 19@Mhjlst they were living at
Kanagapuram, their father disappeared. His disappee was reported to the LTTE
camp at Viluthankulam, but they were told not torsyoand that the LTTE would
look into it. The following day, two men in Tamifjer uniforms visited their home
and asked if they were spying for the army. Slys faat she was hit and beaten and
the men threatened to return.

Both daughters describe a harrowing incident onféHhewing day when some more
men, wearing some form of military uniform, cametimee trucks. They entered
their house and began hitting her mother. Abirdred to run away but a man ran
after her and slashed her shoulder with a bayarebeought her back.
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The men then said they would show them where tagier was and produced a man,
who was hooded and badly injured all over his bodlizge man was then shot dead in
front of them, although they were not allowed te kés face. According to Abiramy,
the men said we’ve shot your father - “do you knely? Your father was spying for
the Tigers, that’'s why we shot him”. The men ts&arted burning her with cigarettes
and told her that she deserved to be killed. Tdfiher with scars on her legs. Meera
also says that she had cigarette burns inflictech@nthighs and legs in the same
incident.

After this incident there was further harassmeome of it sexual, from the same
troops and so after several months their motheddddo move to somewhere safer.

However, they then began to attract the attentidhe Tigers. One day in July 2000
Meera was abducted by the Tigers and taken to ¢haenp, where they tried to recruit
her into the LTTE. She says that she was madatdwnkers and jump through
fences of nails and hoops of fire. However, aftelay or two she managed to attach
herself to a group of children who were to be sdeband managed to escape. She
was then 16.

After this incident their mother decided that thmyst move to a safer part of the
country. Their flight from the North was arrandgga teacher whose son, a member
of the LTTE, had recently been killed. They hag#y 2,000 rupees each for a pass,
which was provided by the LTTE.

On 25 January 2001 a man came to collect them arddhthem through the jungle,
avoiding the roads. Unfortunately, these precastidid not help them because they
ran into an army patrol and were arrested, seemirgg suspected LTTE
sympathisers. The following evening were takem ttamp or jail at a place called
Kolikudi. There they were photographed, accordmé@biramy. A day or two later,
Abiramy was questioned about the whereabouts oTifper camp, and it was put to
her that she was a Tiger spy. She says that tieygearched her and saw the burn
marks and the scar from the bayonet wound. Foielyneher mother was able to get
a message through to her cousin, called Sokkalingam owned a press and was
well known locally.

Meera says that at the camp she was taken to a aadntocked in with several men,
who began abusing her and touching her. One oh ttarted to remove her clothes
and she was hit when she tried to resist. Shethayshe managed to get to the door
and shout through to people outside, who unlockedd released her.

Fortunately, their uncle Sokkalingam was able tkentne arrangements that were
necessary to get them out of the camp, and on Pu&gbthey escaped and made their
way by train to Colombo. It seems that their acemdation in Colombo was
arranged by their uncle, who told them they muay stdoors and that they should
not go out. On 11 February they left Colombo dhght to Singapore, from where
they made their way to England, arriving on 15 kaby 2001.

As | have already mentioned, their mother’s clawn &sylum was rejected. It is
apparent from the adjudicator’'s Determination areh$dns that he did not believe
several aspects of the mother’s evidence. Thisghesn to rise to a separate issue,



and that is the extent to which this finding ofKaaf credibility taints the current
applications by the daughters, given that they wwarées to the mother’s appeal.

The history of the claims and the proceedings

18.
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The following summary is taken largely from the Isken argument served by Ms
Susan Chan, who appeared for the Secretary of.Stalee claimants made their
claims for asylum and under the HRA in their owmghtion 12 October 2006, they
were interviewed on 17 October and the claims weiesed on 25 October 2006. At
the same time the claims were also certified asgoeliearly unfounded under section
94(2) of the Nationality, Immigration and Asylum tA2002.

These proceedings were started on 2 November 20@Qb6 permission to apply for
judicial review was granted by McCombe J at an bearing on 2 March 2007 in the
light of the fact that there was new material whitdd not been available at the
original decision.

The cases were reconsidered by the Secretary tf, $tat in two letters dated 12
April 2007 the certification was maintained. Détdigrounds of defence were filed
on 17 April 2007.

On 22 May 2008, K Ravi Solicitors, wrote two leteone on behalf of each claimant,
enclosing further materials and saying that theisgcsituation in Sri Lanka

“had intensified to an unprecedented level, witmila being
targeted, even those with tenuous links to the LTTBur
client, in particular, will be extremely vulnerabés a young
single Tamil woman in the present country situation

The letters also stated that the claimants hacladives in Colombo and would face
insurmountable difficulties in Sri Lanka. Underveo of these letters the solicitors
served copies of 19 letters and documents, whictsisted of references, academic
certificates and testimonials to show what the thmmants had achieved and how
they had integrated into their local community ilaggow.

Some of these letters, although written separditelgach claimant, were in virtually
identical terms, which perhaps reduces the weight& attached to them: but
nevertheless, taken as a whole, they convey aressmn of two young women who
have become very well integrated into their locahmunity and who clearly give up
a lot of their time to helping others. There is rason to doubt that the two
claimants are now studying Accounting and Finartc8teathclyde University, as is
claimed on their behalf. To the extent that tlast Imatter is put in issue by the
Defendant, | would resolve the point in favour lod tlaimants.

On 21 August 2008 the Secretary of State respotmléhis latest round of material

and maintained her position as set out in the exadecisions. The decision letters
referred to the country guidance casd_Bf[2007] UKAIT 00076 and to the recent
ECHR decision ilNA v The United KingdomBCHR [2008] Application No 25904/07

dated 17 July 2008.
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It is said that in addition to their mother tongdemil, the claimants speak English
fluently (with a Scots accent), present as youngteraised British women but cannot
speak Sinhala, the pricipal language spoken in1@bto

It has, | think, always been accepted on behathefSecretary of State that it is the
position of the claimants in Colombo, where th& tsa young Tamil is reduced, that
the court should consider (I take this from parpbgsa69 to 72 of the Reasons for
Refusal dated 25 October 2006 in Abiramy's caseal paragraphs 80 to 82 in

Meera’s case, and the skeleton arguments servbdhaif of the Secretary of State in
February 2007 and in September 2008 for this hgarilAs | read the letters, the
Secretary of State is not asserting positively thatclaimants would be safe in the
north or east of Sri Lanka. It is, of course, fbemer from which the claimants

originate.

The position and arguments at the hearing

26.

27.

28.

At the hearing Ms Shivani Jegarajah, who appeapedhie claimants, concentrated
her submissions on the asylum and Article 3 claand the claim to the right to
private life (as opposed to family life) under Ak 8. In my view, this was a
realistic course. In particular, | was told thiaé¢ tmother is still in the UK in spite of
her unsuccessful claims, and so if the claimantsramoved to Sri Lanka she will
inevitably go with them.

In LP the AIT identified the risk indicators for asyluneekers at risk of being
returned to Sri Lanka, and to Tamils in Colombgarticular. Ms Jegarajah does not
rely on all the matters identified itP, but she relies on the following:

1) A previous record as a suspected LTTE member.
2) A previous escape from custody.

3) The presence of scarring.

4) Lack of ID card or other proper form of identifigat.

5) Having relatives in the LTTE (in this case, thepaged connections of the
claimants’ father).

In relation to the claim for interference with th@rivate life under Article 8, Ms
Jegarajah relies on the following matters:

1) That they were aged 15 and 16 on arrival.

2) They have lived in the UK for more than 7 yeargjmywhich they have been
educated and have turned from being children togoadults.

3) They are well integrated into their community, wiged and take part in
many communal activities (such as with churchessapgbort centres).

4) They are now studying at university and will beaigood position to qualify
as accountants when they finish.
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5) They have no relatives in Colombo.
6) They will face all the deprivations of war whenSn Lanka.

7) Without ID cards and not speaking Sinhala, they bél vulnerable to being
rounded up and detained during routine securitysomeg. AsS young women
they will be particularly vulnerable if detainedr fany length of time in these
circumstances.

Ms Chan, on the other hand, makes the followingsoi

1) Tamils are not at risk of persecution from the atitfes as a result of routine
operations, in the absence of the presence ofaeleisk factors.

2) The claimants have never supported the LTTE.

3) Their release from custody was not formal, but whtined by a bribe, so
there is likely to be no record of it.

4) The lack of identification is not a problem becatisey will be issued with
suitable emergency travel documentation.

5) There is no evidence that they have relatives enURTE, and the mother’'s
account of her husband having been shot was desteeli

6) The scarring, to the extent that it may be visilleuld not be apparent when
wearing clothes and would not be a reason for edlamant being picked up.

7) As to Article 8, the claimants have establishedrtlfe here in the knowledge
that they could be removed at any time, and

8) Any interference with their private lives would peportionate in the interests
of national immigration control.

In short, in relation to the risk that they wou&té if returned to Sri Lanka, Ms Chan
submits that the claimants have a low profile, nevpus arrest warrant or criminal
record, had not escaped from formal custody anet tvas no other reason to suppose
that they might be a target for persecution or beeal risk of treatment likely to
breach their Article 3 rights. She reminds meyedty, that a general situation of
violence in a country will not, of itself, usualgntail a risk of a breach of Article 3
rights.

As to Article 8, and subject to the possibly digglijuestion of whether the claimants
are now at university (as to which, see above), Ghan understandably puts the
proportionality argument at the forefront of hebsussions, given the circumstances
under which the claimants have established arlithe UK.

There is a self contained, but subsidiary, issueeiation to point (5) above, which
concerns the extent to which the claimants are ridbuy any findings adverse to
their mother in her application for asylum. Thaiiants were parties to that claim,
because they were minors at the time and couldnaite applications in their own
right.



The question of the extent to which the lack of cability of the mother is relevant

33.

34.

35.

36.

37.

38.

The mother’s claim for asylum and/or that removaluld constitute a breach of
Article 3 was heard by an adjudicator, Mr Thomasr#yaon 7 March 2002
(Determination dated 21 March 2002). The mothes aecompanied at the hearing
by the claimants, but they did not give evidentae mother was represented.

There are, unfortunately, one or two aspects afdetermination that are not as clear
as they might be. It is clear that the adjudicatior not believe much of what the
mother told him and he did not find her to be aitrle witness. She recounted the
incident in which the hooded man was shot, makimtear that it was her husband.

The adjudicator was shown photographs of the hubbdnneral and was provided
with a copy of a death certificate showing that tk@mants’ father had suffered an
accidental death and had died in the District Ha$m Kilinochchi. It was submitted
that the true cause of death would not have betormthe certificate if the husband
had been shot by the army. The adjudicator satihb could see no reason why if
the husband had died of a gunshot wound that woatdhave been stated in the
certificate. In any event, having heard this enehe said that he wasdt satisfied
that the Appellant’'s husband had indeed been’shetom this finding alone it is not
clear whether the adjudicator was rejecting theoawt of the shooting incident
altogether, or was simply rejecting the evidencd the man shot was the mother’s
husband. Whilst | suspect that he probably toekftimer view that is not reflected
in the finding that | have quoted. At its highedt,that can be said is that the finding
is consistent with either view.

In addition, he rejected the mother’'s account aldeéra having been abducted by
the Tigers and taken to their camp and forced ¢phdinkers. His reason for this
seems to have been that he consideredsaty’ unlikely that the child would be
released so soon after the abductiorowever, it seems that he was not told that she
was not released but rather that, according toshbsequent account, after a day or
two she attached herself to a group of children wieoe to be released and thereby
managed to escape. The terms of and reason ®rfitiding in relation to the
mother’s evidence strike me as a very shaky basisejecting Meera’s account of
this incident.

Finally, the adjudicator rejected, or at least dedb evidence given by the mother
that she had been arrested, detained and had btgpdph and fingerprints taken in

January 2000. It is possible that the mother veme heferring to the arrest in January
2001 described by the claimants as having happesnesh they were making their

escape through the jungle. Either way, it doestake matters further because Ms
Chan very properly accepted that it was not cle&ether the adjudicator was

rejecting the mother’s account that she had bedairdel, or the details of that

detention — such as being fingerprinted and phejauzd.

Again, subject to one qualification, | find thaethdjudicator’s views of this incident
— assuming it was the January 2001 detention t@lwhe was referring — are not
sufficiently clear or precise so as to provide aoynd basis for rejecting or tainting
the claimants’ accounts of their detention in Japn@®01. The qualification relates
to the question of whether or not photographs wesken. Here the adjudicator found
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that they were not, and that finding must be kepmind as casting doubt on the
claimants’ allegation that they were photographed.

| readily accept that what are known as evaseelanguidelines Devaseelan v
SSHD[2002] UKAIT 702, (2003) Imm AR 1) should be appliéen cases where the
parties involved are the same or where, if theyratethe same, there is a material
overlap of evidence. The effect of these is thaitsa previous decision on the same
issue in immigration proceedings between the saangep is not binding (in thees
judicata sense) in subsequent immigration proceedings betwleem, the second
adjudicator should regard the issues as settletthdvfirst adjudicator’s decision and
make his findings in line with it unless there @& very good reason for departing
from it. In AA (Somalia) v SSH[2007] EWCA Civ 1040, the Court of Appeal held
that the guidelines should apply also to cases avttex parties involved are not the
same but where there is a material overlap of exiee

Applying these principles to this case | shouldyrsiis Ms Chan, regard some of the
incidents relied on by the claimants in this apgimn as having been determined
against them in the previous proceedings broughhbly mother and to which they
were parties.

| reject this submission, for three reasons. Fastl have already indicated, it is not
at all clear exactly what findings of fact the allgator actually made on two of the
relevant questions. Second, whilst | accept that dlaimants were parties to the
earlier proceedings, they were still minors anddhe no indication that they took
any part in the proceedings, still less had angatiffe role in the conduct of them.
Third, the incident when Meera was abducted bylLfRi€E was pure hearsay, so far
as the mother was concerned. She was only regeptissibly inaccurately, what she
thought Meera had told her (and Meera said subsdiguihat she did not tell her
mother everything about this incident). | am inpusition to say what opportunity
Meera might have had for correcting any mistakesmisunderstandings in the
evidence given by her mother at the hearing (assgithiat she realised that they had
occurred). | do not know whether the adjudicatapparent finding that Meera was
releasedafter one day was based on what the mother saidias simply his own
assumption.

Therefore, in relation of two of the three potehtieeas of conflict, the guidelines do

not apply at all because of the lack of clarityle# findings in the earlier proceedings.
In relation to the findings in relation to Meerabduction, | consider that the second
and third reasons above amount to very good reasgasist concluding that the

abduction did not take place as Meera claims.

However, having said this, | think that it is righat | should treat the evidence of the
claimants on the disputed issues as evidence vghiohld be accorded a little more
scepticism than would otherwise be warranted, @agily on the question of whether
or not they were photographed by the army whilstatention.

The asylum and Article 3 claims — discussion and ogalusions

44,

There is no real evidence to support the conclutiaheither of the claimants’ details
are or might be on any computer database held éwdlourity forces in Sri Lanka,
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although | can well understand that the claimanéy tmave great apprehension that
they may be.

Apart from the alleged involvement of their fathand the brief incident involving
Meera, there is also no real evidence to link taérants personally with the LTTE:
at most, if their claim about the threats from #mmy are correct, there is a risk that
someone in Colombo might recognise their fatheasi@ and remember that he was
thought to have, or was suspected of having, cdiumscwith the LTTE. Once again,
whilst one cannot dismiss any subjective appreloagsabout this that the claimants
may have as fanciful, in my judgment those apprsios do not by themselves
amount to evidence of a real risk of serious éatment of the type contemplated by
Article 3.

| regard the possible effects of scarring as mdffeedlt to assess. The first problem
is that there is no medical evidence about thegptestate of the scarring, for example
how visible it is, which occurred from torture amdstreatment that took place over
10 years ago when the claimants were in their teaMhilst Abiramy invited her
interviewer to examine the scar on her shouldemfrine bayonet wound, that
invitation was, perhaps understandably, declined.

In these circumstances, | consider that the coudtrmroceed on the assumption that
if either of the claimants, and Abiramy in part@ylwas examined closely by, say, a
female member of the security forces carrying ouinimate search, the scars would
be noticed. In the case of a young Tamil, scammght indicate that the person had
undergone rigorous training by the LTTE and incdirtbe scars as a result of it.
Alternatively, and more likely, it seems to me,tligmt the scars from the cigarette
burns would be recognised for what they are, narttedyresults of torture. That
would lead to speculation as to why the claimart haen tortured, which could in
turn lead to suspicion that it might have beenrdsalt of suspected association with
the LTTE. Indeed, if questioned the claimants wiquiobably say how they came by
their scars.

In the case of both claimants, it is submitted logirtbehalf that they escaped from
formal detention in January 2001, albeit by medrestaribe, and so there may well be
records of their details (particularly if they wepbotographed). If | assume, as |
think | must, that they were arrested by the miitevhilst trying to escape through

the jungle and taken to a camp where they wererdetdor several days, then | must
assume also that there is a risk that their dettai® been recorded. However, | do
not consider that it can be regarded as anything itih@n a risk.

As to the question of lack of identification documte | readily accept that they

would be provided with suitable travel documents dase their path through

immigration when they arrive in Sri Lanka. Howevehave seen nothing in the

material before the court that explains how theghhigo about obtaining proper

papers thereafter. This seems to me to preseal prmoblem, and for so long as they
lack proper identification, it seems all too ob\sadiney would be exposed to random
arrest and harassment from the authorities. Tisemenple material in the papers that
shows that those arrested in a round up who dbanc satisfactory identification are
likely to be detained and not released immediatélys also, unfortunately, notorious

that young women who are detained by the militatyarities in Sri Lanka are all too

likely to be subjected to some form of sexual abrsather ill treatment.
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There seems to be no doubt that many Tamils lihecgfelly in Colombo without
encountering problems. However, the material lgetbe court suggests that there is
a difference between those Tamils who have been &od brought up in Colombo,
and those who have moved to Colombo from the norteast of Sri Lanka. The
latter are likely to be regarded as having, al¢hst, LTTE sympathies.

In relation to the asylum claim, each claimant teashow, albeit to a low standard of
proof, that she has a well founded fear of persecun Sri Lanka at the hands of
agents of the state on grounds of race or memlpecdha particular social group or
for her political opinion on account of which shewld be unwilling or unable to

avail herself of the protection of that countryn relation to Article 3, there must be
shown, again to a low standard of proof, a re&l eisthat they might suffer torture or
be subjected to other inhuman or degrading treatmen

Turning to the question of the scope of the revaad what has to be shown when a
certificate was being attacked, | was referreRtRazgar) v Home Secretd3004]
2 AC 368, in which Lord Bingham said, at 389-390:

“16. The parties to this appeal accepted that "featly
unfounded" bore the meaning given to it by the Hoirs R
(Yogathas) v Secretary of State for the Home Depamt R
(Thangarasa) v Secretary of State for the Home Dmeat
[2002] UKHL 36, [2003] 1 AC 920, paragraphs 14,8 72
and accepted the Court of Appeal's opinion (in graah 30 of
its judgment) that those paragraphs called for fassgor
amplification. It was also, inevitably, acceptedattron an
application for judicial review of the Secretary &ftate's
decision to certify, the court is exercising a sus®ry
jurisdiction, although one involving such carefahdiny as is
called for where an irrevocable step, potentiaityoiving a
breach of fundamental human rights, is in contetigia

17. In considering whether a challenge to the Sagreof
State's decision to remove a person must cleaily ttze
reviewing court must, as it seems to me, considav fan
appeal would be likely to fare before an adjudicats the
tribunal responsible for deciding the appeal ifréghevere an
appeal. This means that the reviewing court mukt itself
essentially the questions which would have to tavaned by
an adjudicator.”

Pausing there, it is now clear that there is nairdison to be drawn between the
expressions rhanifestly unfoundédand “clearly unfounded it is the latter which |
have to considerin R (ZL and VL) v SSH[2003] EWCA Civ 25, Lord Phillips MR,
giving the judgment of the court, said, at [56]:

“[56] Section 115(1) empowers — but does not negw the
Home Secretary to certify any claim "which is clgar
unfounded". The test is an objective one: it depemat on the
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Home Secretary's view but upon a criterion whiatoart can
readily re-apply once it has the materials whick tHome
Secretary had. A claim is either clearly unfounded is not.

[57] How, if at all, does the test in s.115(6) diffin practice
from this? It requires the Home Secretary to cerif claims
from the listed states "unless satisfied that tteencis not
clearly unfounded". It is useful to start with tleedinary
process, such as s.115(1) calls for. Here the ideemaker
will:

i) consider the factual substance and detail otthien

i) consider how it stands with the known backgrdaata

iii) consider whether in the round it is capablebefief

iv) if not, consider whether some part of it is able of belief

v) consider whether, if eventually believed in wdaok in part,
it is capable of coming within the Convention.

If the answers are such that the claim cannot gnlegitimate
view succeed, then the claim is clearly unfoundfeapt, not.

[58] Assuming that decision-makers — who are adiy at the
level of executive officers - are sensible indiatki but not
trained logicians, there is no intelligible way applying
S.115(6) except by a similar process of inquiry seaboning to
that described above. In order to decide whethey tare
satisfied that the claim is not clearly unfoundiy will need
to consider the same questions. If on at leastleggimate
view of the facts or the law the claim may succehbd, claim
will not be clearly unfounded. If that point is obed, the
decision-maker cannot conclude otherwise. He orvaitieby

definition be satisfied that the claim is not clgarnfounded.
Miss Carss-Frisk for the Home Secretary has pryg@atepted
that this is the correct approach.”

Accordingly, the question for the court on this lggdion is whether this is a case that
could not on any legitimate view succeed beforddn

Taking into account the test that | have to applg aonsidering all of the material

before the court, | feel driven to conclude tharéhis no legitimate basis on which a
tribunal properly directed could conclude that theeshold for the asylum claim has
been crossed in the case of either claimant. Tétenml before the court, taken at its
highest, comes nowhere near to supporting, in #ee ©f either claimant, a well

founded fear of persecution at the hands of agahtise state. There is no evidence
that shows that they might be targets for persenutas opposed to ill treatment
following some of random arrest.
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However, | consider that the position is differamtrelation to the Article 3 claim.
Without wishing to express any firm views, | coreithat there would be a legitimate
basis for an AIT to conclude that, when assessgectively, there exists a real risk
that the claimants might suffer serious harm oekgosed to degrading treatment if
returned to Sri Lanka. There are grounds for aaffing also that there is an obvious
risk that, as Tamils in Colombo or its environsgyttmight be caught up in some
round up and that they might be detained for lorigan usual as a result of doubts
about their identification and the origins of theoars (if they were detected). In such
circumstances there is, regrettably, a real riskt these young women would be
subjected at the least to degrading treatmenteofythe suffered by Meera during her
previous detention.

It must therefore follow, that whilst | consideatithe asylum claim would fail before
an AIT, | cannot conclude that there is no legitinprospect of the Article 3 claims
succeeding. Accordingly, the decision that thecket3 claims are clearly unfounded
was a decision that could not properly have beanhed on the material before the
Secretary of State. The applications for judigeiew of those certificates are
therefore allowed and the certificates must be lygcs

The claims under Article 8 — discussion and conclimns
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In the light of the conclusions reached in the pmes paragraph, it may be that my
views on the Article 8 claims are irrelevant. Howe in case | am wrong on the
Article 3 claims, it is appropriate that | shouldnsider the position under Article 8.
As | have already mentioned, these claims aredunio the right to private life. It is

now settled that the failure of a claim under A€i® does not mean that it must fail
under Article 8 also, and | did not understand Ni&uCto suggest otherwise.

In Razgar at 382, Lord Bingham cited with approval the daling definition of
private life taken from the decision of the Eurap&ourt of Human rights iBensaid
v United Kingdon{2001) 33 EHRR 205, at 219:

“47. Private life is a broad term not susceptildeekhaustive
definition . . . Mental health must also be regdrds a crucial
part of private life associated with the aspeatnofal integrity.
Article 8 protects a right to identity and persodalelopment,
and the right to establish and develop relatiorskigih other
human beings and the outside world.”

Ms Jegarajah relied also on the following passadgtuang at paragraph 18:

“18. . . . But the main importance of the case lswin
illuminating the core value which article 8 exidts protect.
This is not, perhaps, hard to recognise. Humangseane social
animals. They depend on others. Their family, oteeded
family, is the group on which many people most ligav
depend, socially, emotionally and often financialljhere
comes a point at which, for some, prolonged and/aidable
separation from this group seriously inhibits theility to live
full and fulfilling lives. Matters such as the adegalth and
vulnerability of the applicant, the closeness an@vipus
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history of the family, the applicant's dependencae the
financial and emotional support of the family, theevailing
cultural tradition and conditions in the country afigin and
many other factors may all be relevant. The Stragbaourt
has repeatedly recognised the general right oéstiat control
the entry and residence of non-nationals, and tegha
acknowledged that the Convention confers no rigit o
individuals or families to choose where they prdfetive. In
most cases where the applicants complain of atioolaf their
article 8 rights, in a case where the impugned silagi is
authorised by law for a legitimate object and thieriference
(or lack of respect) is of sufficient seriousnessehgage the
operation of article 8, the crucial question isehk to be
whether the interference (or lack of respect) cammgld of is
proportionate to the legitimate end sought to bhieaed.
Proportionality is a subject of such importancet@sequire
separate treatment.”

Whilst this passage is concerned with the rigtatily life, it provides some insight
into the purpose of Article 8. It is importantriote as well that a state must not only
refrain from interference in a person’s privatelibut also it must show respect for it
(I take this from an earlier passage in the pamgfeom which | have quoted above).

Leaving aside the invasion of privacy cases, wiich not relevant to this case, the
guidance in the case law as to what constitutesiramarranted interference with
private life is fairly meagre. The referenceHnangto the potential impossibility of
leading a full and fulfilling life provides a cluas do the references to moral integrity
and personal development Razgar It seems to me that if the effect of a proposed
measure would be such as to impose restraints amdaridual so that they could not
enjoy the right to have a fulfilling life or was®uas to put them in a permanent state
of fear for their own safety, there would be a breaf Article 8. For example, in
relation to the former aspect, an inability to @btaroper identification papers might
amount to such a restraint — it might limit sever@lperson’s freedom of movement
and employability. In relation to the latter agpdaonsider that a constant fear for
one’s own safety, unless fanciful, would be an siwa of a person’s moral integrity.

By contrast, and by analogy with some of the reimgpin the cases involving
different levels of medical treatment in differectuntries, | do not consider that
Article 8 guarantees any particular level of liviesgandards. The fact that life might
be much harder and more difficult in Sri Lanka th@anhe UK would not of itself, |
think, be capable of making out a claim for breatirticle 8. The fact is that living
standards and poverty levels vary greatly from tgumo country whereas the
convention is concerned with human rights that afeuniversal application.
Something more is required than just economic gsigl hardship.

As | have already indicated, Ms Chan submits, dheasfact in many of these cases,
that the claimants developed their life in the Ukowing that they were under threat
of removal, and if that is what they chose to deytimust accept the risk. | accept
that, but only up to a point. It is important ®mrember that the claimants came to
this country with their mother as girls of 15 arél 1IThey could hardly do otherwise
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than follow their mother, and any suggestion thathat stage one or other of them
could or should have gone back to Sri Lanka orokar would be quite unrealistic.

Further, the claimants arrived in the UK at a fotineatime in their lives and they had
been in the UK for almost 18 months by the timerniather’'s (and their) appeal was
finally dismissed. Meera was by then just 18, Abiramy was not yet 17. If their
mother wanted to remain thereafter, whether legatlyllegally, the claimants had
relatively little choice but to stay with her. taept, of course, that as they have
grown older their freedom of choice has increas@d, so to this extent - but only to
this extent - there remains something in Ms Chaoist.

Looking at the position today, it appears thattthe claimants are very well settled in
Glasgow: they have friends, many activities and @rgposefully studying for their
degrees. In short, they are in the position of ynather students at university in the
UK who live a fulfilling life and do not live in f& of any form of violence or
harassment.

So what would face the claimants if they were metdrto Sri Lanka? Assuming that
they had an uneventful passage through the imnogratuthorities, they would find
themselves - on the evidence - cast adrift in Colorwith no or little money, no
contacts and facing the problem of having to findeenmodation. They would have
no friends, no proper identification papers and Mdue in a place whose principal
language they did not speak. The language difficallone might, | anticipate, be a
substantial obstacle to obtaining places at a wsityeto continue their studies (or to
start fresh ones).

| accept also that the claimants may well be ablgatisfy an AIT that they would be
seriously in fear of their personal safety, evealombo. After all, from their point
of view the last time they were there they weré tbiat in the interests of their own
safety they should not go out. In this context aitgntion was drawn to paragraphs
145-147 of the decision of the ECHR MA v The United Kingdon{2008)
Application No 25904/07.

In relation to the scope of the review in an A#i@ claim, inRazgarLord Bingham
said, at 389-390:

“17. ... In a case where removal is resistedeirance on
article 8, these questions are likely to be: (1)l e proposed
removal be an interference by a public authoritghwihe
exercise of the applicant's right to respect farrivate or (as
the case may be) family life? (2) If so, will suctierference
have consequences of such gravity as potentialgntiage the
operation of article 8? (3) If so, is such integfere in
accordance with the law? (4) If so, is such inreriee
necessary in a democratic society in the interektsational
security, public safety or the economic well-bein§ the
country, for the prevention of disorder or crimer fthe
protection of health or morals, or for the protectof the rights
and freedoms of others? (5) If so, is such interfee
proportionate to the legitimate public end soughbt ke
achieved?



18. If the reviewing court is satisfied in any casan

consideration of all the materials which are befbend would

be before an adjudicator, that the answer to que¢ti) clearly
would or should be negative, there can be no grairall for

challenging the certificate of the Secretary oft&t&uestion
(2) reflects the consistent case law of the Straghba@ourt,

holding that conduct must attain a minimum levese¥erity to
engage the operation of the Convention: see, famgie,

Costello-Roberts v United Kingdorfi993) 19 EHRR 112. If
the reviewing court is satisfied that the answethie question
clearly would or should be negative, there can rads no
ground for challenging the certificate. If questidB) is

reached, it is likely to permit of an affirmativasaver only.

19. Where removal is proposed in pursuance of aulaw
immigration policy, question (4) will almost alwayall to be
answered affirmatively. This is because the righsavereign
states, subject to treaty obligations, to regutate entry and
expulsion of aliens is recognised in the Strasbourg
jurisprudence (see Ullaf2004] 2 AC 323,329, para 6) and
implementation of a firm and orderly immigrationlipg is an
important function of government in a modern derabcr
state. In the absence of bad faith, ulterior motveleliberate
abuse of power it is hard to imagine an adjudicat@swering
this question other than affirmatively.

20. The answering of question (5), where that goests

reached, must always involve the striking of a faalance
between the rights of the individual and the irdgéseof the
community which is inherent in the whole of the @ention.
The severity and consequences of the interfereniteall for

careful assessment at this stage. The SecretaBtapé must
exercise his judgment in the first instance. On eappthe
adjudicator must exercise his or her own judgméakjng

account of any material which may not have beemrkethe
Secretary of State. A reviewing court must asdesgudgment
which would or might be made by an adjudicator ppeal’

70.  In Huang v SSHDBhe House of Lords said:

“20. In an article 8 case where this questionesched, the
ultimate question for the appellate immigration hauity is
whether the refusal of leave to enter or remain, in
circumstances where the life of the family canmatsonably be
expected to be enjoyed elsewhere, taking full actaf all
considerations weighing in favour of the refusagjpdices the
family life of the applicant in a manner sufficignserious to
amount to a breach of the fundamental right pretkbly article
8. If the answer to this question is affirmativee trefusal is
unlawful and the authority must so decide. It i$ necessary
that the appellate immigration authority, directitgelf along
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the lines indicated in this opinion, need ask iditon whether
the case meets a test of exceptionality. The stiggethat it
should is based on an observation of Lord BingharRazgar
above, para 20. He was there expressing an exjoectahared
with the Immigration Appeal Tribunal, that the nusnbof
claimants not covered by the Rules and supplementar
directions but entitled to succeed under articleedild be a
very small minority. That is still his expectatioBut he was
not purporting to lay down a legal test.”

Ms Chan accepted, as | understood her, that Ar8cieas engaged — if only just.
Even if she had not, | would have concluded thaaBnhmight well find that Article 8
was engaged. So the answer to each of Lord Binghgmestions 1 and 2 is therefore
yes. The answers to questions 3 and 4 must alsedéhe contrary is not, and on
the facts of this case could not be, argued). #usspect is the case in many claims of
this sort, the real dispute is about the answeaguistion 5 as Ms Chan realistically
accepted. However, she submits that these arewenyweak Article 8 claims.

Whether or not these claims will succeed is esaliyta question of fact for the
decision maker. My task is to consider whether ttwg material to which | have
referred, there is no legitimate basis on which ¢tle@ms under Article 8 could
succeed.

It is at this point worth noting that the ArticlecBaims in respect of private life have
never been directly addressed in any of the reatwnsefusal (the letters dated 25
October 2006, 12 April 2007 and 21 August 2008)ticke 8 was considered only in
the context of the right to family life. Howevehese claims have been addressed in
the proceedings. In addition, there appears te ba@en no consideration on behalf of
the Secretary of State of the languages spokehévyglaimants and the extent of any
difficulties that this might present in Colombol (@at is said is that, according to the
CIA World Factbook 2004, either Sinhala or Tamilyrze used by all citizens in
transactions with government institutions — see, dwample, paragraph 66 of the
letter in relation to Abiramy of 25 October 2006).

Similarly, the consideration of the ability of aumed asylum seeker to obtain valid
identification papers has, in my view, been treatechewhat cursorily. In the letter
of 21 August 2008, it is said that emergency tralmuments would be issued by the
Sri Lankan High Commission in London and that theneants ‘tould then obtain
permanent documentation in Sri Lafikdut it is not explained how they would
obtain this (see, for example, paragraph 36 oflétter in relation to Abiramy of 21
August 2008).

It would not be appropriate for me to express vieesen tentative ones, on the
conclusion that | would reach if | were the reletvdacision maker. However, | take
into account that successful claims under Artickrd@likely to be rare. It suffices for
me to say that, having considered all the mat&edbre the court and, in particular,
that which | have identified in this judgment, Inc@t say that there is no legitimate
basis on which these claims under Article 8 coulcteed before an AIT.
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It follows that the certificates that the claimsden Article 8 are clearly unfounded
given by the two letters of 25 October 2006, andhtaied in the subsequent letters
of 12 April 2007 and 21 August 2008, must be qudshe

For the record | should mention that there is ongtake in the letter in relation to
Meera of 21 August 2008, because at paragraph 8&gileferred to as having a scar
on her right shoulder caused by a stabbing by aimaniform and, at paragraph 49,
as being 22 years old. It is apparent that theegparagraphs have simply been lifted
directly from the letter of the same date writtenrelation to Abiramy. In the
circumstances | do not attach any importance tsetleerors.

| am grateful to counsel for the parties for theiguments, and to the solicitors for
their coherent organisation of the trial bundlésnecessary, | will hear the parties in
relation to any questions of costs.



