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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of therideratic Republic of Congo, arrived in
Australia [in] July 2009 and applied to the Depaatrinof Immigration and Citizenship for a
Protection (Class XA) visa [in] September 2009. @ibegate decided to refuse to grant the
visa [in] December 2009 and notified the applicafrthe decision and his review rights by
letter [on the same date]

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underReéugees Convention

The applicant applied to the Tribunal [in] Janu2@0 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then magy bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant’s claim for
protection in addition to the Tribunal’s own fil&he Tribunal also has the Department’s file
in relation to the applicant’s [subclass deleted3%(2)] visa.

According to his visa application form, the appfitaas born in Kinshasa in the Democratic
Republic of Congo on [date deleted: s.431(2)]. skées that he is a Christian and a member
of [Tribe A].

[In] April 2009, he was granted a [subclass delese#31(2)] (Student) visa which was valid
until [date deleted: s.431(2)]. He arrived in Aa$ita [in] July 2009, travelling on a
Congolese passport that had been issued [in] 2DOBSeptember 2009, he lodged an
application for protection.

In his application form, the applicant stated thatvas seeking protection in Australia so that
he did not have to go back to the Democratic RepublCongo.

He explained why he left the Democratic Republi€ohgo:

In the year 2000 and 2001, the second war in mptegwf origin had broken out
again (Demacratic Republic of Congo).

My Dad had to leave the country first to escapectiaos and we later followed him.
The war was more of a tribal issue than politiddly Dad because of his tribe ([Tribe
A]) had to escape off the eastern part of the aguntcome have a better life in
Kinshasa. This was not helpful at all as the triaation he came from was just part
of the Tutsi people in Rwanda. Even after Kabitaval in 1997 with the army made
up of tribes of the east, Hutus and Tutsis as e people of Kinshasa did not like
the idea of having them as part of the society.

The actions that led to the second Congo war (skpubf Rwandan troops) had
hostile effect on our lives. My Dad lost his jobcause of where he was from, and
the tribe he belonged to as well, we were all &féa@s a family, my Dad had to first
to go out of the country and we were left behirayisig with our grandparent, we
joined him as soon as he could reach us.

I lived most my life as a temporary resident imeefgn country ([Country A], the, |
believe nine years | stayed were important asrtestdo get more and more aware of
my surroundings.)

As soon as | finish my educations or need any decus(s) renewal, i.e. passport, |
will be ‘forced’ to go back to my country of birfhot [Country A]), | don’t want that
to happen, so do my parent! My parent used ewarings they had to send me to
Australia for good education and start my own \iféhout fear.



Once | go back to Congo, | will be treated likehastile alien, | will be denied every
possible access and opportunities to get my pladgeoject finished.

| will not be able to carry on with anything inclad my education, | fear worst that |
will and am already blacklisted as | will not bdeatn neither to even get a decent
job. 1 do not want to have to waste my parent lawck and sacrifice to waste. | do
not want to go back and be persecuted becausearevilcome from, my tribal
identity and end up struggling with a nationalitat does not accept me, a
government that | truly fear and know that theyl wilt be able to protect me. My
country is in total chaos and | do not want to lvecim to the scene even as | ask
and claim for my refugee status.

24. If he were to go back, the applicant fears that:

I will not be accepted as a proper or normal Coagml | will be exposed to hostile
attacks on every opportunities.

I'm sure | will not be able to ever leave the caowrit | end up there and the life
conditions in my case will be unbearable and p&infu

The occurring event that partially or was justitigigator of the second Congo war
would and was the issues | fear.

I am scared of suffering in the middle of a chatitzal and political meltdown that
was supposedly meant to have ended in 2003 buipest keep getting worst as far |
have been keeping track of.

| already have achieved so much for someone fronpantycular tribe and the fact
that | originally have inheritance and link with rdad who comes from the eastern
part of my country and that is where the whole isane was sparked.

I'm aware of my identity and | fear that will n@vour in anyhow if | had to go back.

25. For the following reasons, the applicant does mdietse that the authorities in the
Democratic Republic of Congo would protect him asreturn there:

The authorities in my country will not be able tofect me whatsoever. The political
instability was accompanied with total surge ofraption, and unfairness in the
government system.

After the country found out and became aware ofdbethat Kabila Junior (Joseph)
was not fully Congolese as he became presidentathehat he also belonged to a
tribe that also was found in the eastern part otoyntry, more hostility grew
toward him and among those who were from thereeds w

The country still has not changed much since Mokl second president) was
removed from his 32 years of iron fist ruling.

All and most government officers are mostly coregpand up to no good and will
not have the interest to come to my rescue. Mytgus still relying and leaning on
the United Nations to help bring peace and stghithile at the same time, the whole
justice is filled with flaws and errors in its pesxings.

One moment | think everything is fine, the nexhtjs are not just as fine as we
thought they were, | frankly do not see how | Vel protected in such a place.



26. [In] December 2009, the applicant took part in@tenview with a delegate from the
Department of Immigration. At interview, the amalint told the delegate that his parents had
been born in the east of the Democratic RepubliCafgo and moved to Kinshasa to escape
tribal conflict. Because he is from [Tribe A], thpplicant’s father experienced
discrimination in Kinshasa where he was unablend Work. In 2001, the applicant and his
family moved to [Country A] where his father hadrgad employment. The applicant
described himself as a ‘temporary resident’ of [Q@lopA]. The applicant told the delegate
that he feared returning to the Democratic RepuifliCongo because he would be
discriminated against on the basis of his ethnicigmely as a member of [Tribe A].

27. [In] December 2009, the delegate made a decisioeftize to grant a protection visa to the
applicant. In her decision, the delegate found tti@ applicant ‘has a legally enforceable
right to re-enter and to reside in [Country A].” @ms basis, the delegate found that the
applicant does have effective protection in a tbwdntry under section 36(3) of the
Migration Act and so is not a person in respeavioddm Australia has protection obligations,
due to his status in [Country A]. For this readtwe, delegate did not proceed to consider
whether the applicant has a well-founded fear aigppersecuted in the Democratic
Republic of Congo for any of the reasons set odtrticle 1A(2) of the Refugees
Convention.

28. In his application for review, the applicant attedhthe following statement:
NEW INFORMATIONS & ALTERATION

I have found the liberty to sent two documentsrasfpto support most other
information that had been said by me on my firgtiaption with the DIAC office in
[city], both my original passport and temporaryidesce permit of [Country A] have
been sent.

On the [date] of September 2009 | had lodged aticapion for a protection visa in
the DIAC office in [city] and later attended anantiew on the [date] of December
2009 for the purpose of clarification of claim teitg a refugee, and somehow on the
[date] of December | had received a letter to gatik that my application was
refused.

As your department review my application, you whiserve that | stated that | cannot
go back to my country of origin which is the Dernatar Republic of Congo due to
the fact that | belong to a tribe of the north kiregion and we have been persecuted
and looked down upon for long, the DIAC office sththat | do not have a sufficient
claim but | still say | do because, first of albélong to the [Tribe A] of north Kivu,
there are number of tribes in the same regionhthae been persecuted in all kind of
ways including [Tribe B] as well, my Dad was thdyochild of the family to have
survived the tribal conflict in the region, both mmsand father and mother who | have
never meant died in the chaotic region so did ngleyras a [Tribe A] we are
[location deleted: s.431(2)], we have the banyanggeribe of the Tutsi of Rwanda
to blame for the conflict that are happening irt etr@a, we also share the same
language that is Swahili with them but yet we arearity and control over the

region lead to my people being killed, torturedlihkind of ways until today- the
DIAC only mentioned a particular tribe in the soutgion of kivu ( batwa) who also
are under great persecution with the escalatedicoinfthat region which | do not
see how its concerns me as | come from a diffesgion.

My family was hoping to avoid the conflict by mogito the capital city in Kinshasa
but things turned out worst for us because we \Wefermation deleted: s.431(2)]



close to the banyamulenge ( spoke the same langsagell-Swabhili), came from

the same region and most of the other issues wbet dominance and belonging
and as young as | was | had reluctance in gettimglved in the matters, my Dad
could not get a job because of where he came frahhs tribe, we struggle
financially, received all kind of threat to get aitthe place and this did not work out
for us at all. The only way we could get out of doeintry was through Zimbabwe
which | also said in my previous claim, the dipldimaelations were fairly fine
between the nations, my dad left the country &ired we were left behind to live my
mum's family, my dad ended up in a foreign coujdbfess and struggling to make a
living, with only papers to keep him there for ayer two before he was sent off the
country; therefore he finally got a job in [Coun#&yWe barely made it out Congo
safely but with a few help we were able to. Oncairathe DIAC office stated that |
had Zimbabwe as a third country to go back to wigschrong as | have no ties to the
country, its only out of all the state in southéfrica which makes Zimbabwe an
easier to access to get through from Congo andié&egihe ongoing violence and
political issues forces most people in Zimbabwpl&alge allegiance to the ruling
government whether they like it or not , foreignersocals, refusing to do so lead to
serious beating by the law enforces- | know thisaféact [information deleted:
s.431(2)] and | do not want to live in a countryesdn | am certain | will be exposed
to such things and being in fear of harm.

| spent the last nine years of my life in [Counffyas a temporary resident- this is
the only reason that we were living there (I hattached my permit as well), my dad
was on a contract and had to have a temporary periive in the country and once
expired and his job is over, he has to leave thmtry as this is part of the condition.
I reckon | was very reluctant during the interviamd the written claim in responding
to questions on the subject to the state of [Cyuitrand why | do not want to
return. | was a temporary resident and not receghas a refugee as the DIAC case
officer stated | had claimed which is not fair te and | have no intentions of going
back either- | used words such as "good life" aneéd hard" and "part of the plan
and first" to make a living back in [Country A] diog my interview which most
probably i believe did raise doubt and not spe@fiough but to be honest the fact
that my family and | are living under a temporagymit allowing my dad to work
and once the contract is not renewed he will bélsaek in Congo raises fear for us, |
am scared that this might happen to me and wordgamily, that is why | said that |
was helping out my family but making sure that | saife in this country and gain
protection as soon as possible, | fear for mydiie as that of my family- | might
have been living in [Country A] but this did not amel was safe, there is uncertainty
and life is hard in a foreign country In Africa wbeesveryone assume you taking
away the best in their land and | did not wanteéaekposed to xenophobic feelings
the people had.

Things | already hard for me, | wish there were maasier, because as you will see
my passport is to expire this year on the [datdjediruary 2010 and although we
tried hard to extend it before my visa applicatiorustralia, my government refused
to do so and | do not know what might happen negtlaoping my application can be
considered somehow. This is my life | am talkingatband so far my parents have
used their life savings to send me here for edocand also to gain protection as
soon as possible- this was my choice and theird bad stated in my interview, this
was a plan my parents wanted so much and notpedfie country! They just want
us to be away and safe from danger.

This is every thing else | can add up to my revimweause | do reckon that | was not
detailed and clear enough on my previous claimanqtion and both written and
spoken statement.
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The applicant also attached his residence peromt fiCountry A] which states, in part:

This permit authorizes [name] to reside in [Couiyor the purpose of being a
dependant child of a resident and is valid forghgod from [date] October 2008 to
[date] October 2010 subject to compliance withgtavisions of the Immigration Act
and the following residence conditions: there shalho change of employment or
occupation nor business during the validity of tesmit.

Theapplicant appeared before the Tribunal [in] MarBA@to give evidence and present
arguments. The Tribunal also received oral eviddrycelephone from the applicant’s father,
[name deleted: s.431(2)]

The applicant told the Tribunal that if he werecte to return to the Democratic Republic of
the Congo (DRC), he would be persecuted becausis tfibe, [Tribe A]. Because members
of the [Tribe A] have similar attributes to the Bamulenge people, they are mistaken for
Banyamulenge and are persecuted accordingly.

According to the applicant, the [Tribe A] was,dtgaid, at one point a breakaway tribe from
the Banyamulenge. The applicant told the Tribuftlad rumour is that we came from the
Banyamulenge’

According to the applicant, both the people of[fhibe A] (called [alternate name deleted:
s431(2)]) and the Banyamulenge come from the sae® namely the area of the
Democratic Republic of Congo bordering Rwanda. hBbe [Tribe A] and the
Banyamulenge speak Swabhili. When speaking Frehelg,have a similar accent which,
according to the applicant, distinguishes them father Congolese. At hearing, the
applicant demonstrated the difference in accent.’

The applicant’s father also spoke about differencdle way people from the east speak
French. He told the Tribunal that people froméhst are influenced by Swahili in the way
they pronounce French words while a Congolese pdrem Kinshasa will be influenced by
Lingala when speaking French.

The applicant described the common physical atiegof the [Tribe A] and Banyamulenge
people. [Details deleted: s.431(2)]

The applicant told the Tribunal:

To be honest, the Congolese have this raging lgatiest Rwanda and the
surrounding areas. As far as | know, it starteémhelp was provided from Rwanda
to overthrow Mobutu. Then the Congolese killedaiffer Rwandans and that's
when the war intensified. Because of that, theae abad feeling against all
Rwandan people. When | am talking about Rwandaars, talking about
Banyamulenge people. | could call them brothetssasters because we share so
much in common and we are being persecuted fd€abila is part Rwandan and this
it partly why they don't like it.

Because of his physical appearance, the applitamed that a Congolese person would
readily place him as being from North Kivu and ammber of the Banyamulenge tribe.
The applicant’s father gave separate evidence @heudamily’s tribal background:

We, [Tribe A] are [close to] the Banyamulenge. M#&re eliminated, all the parents
and grandparents. We are a tribe both in CongdRavehda because we are next to
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the border. We are in the country next to eackratlith the same language of
Swabhili. The problem is that there is now no sigguWe are like Banyamulenge.
We are not welcome in Congo so they consider &sgioers. We are in the same
danger as the Banyamulenge: we are not securedar®\tbe same as the
Banyamulenge — they can't differentiate between Wge look the same.

The applicant’s father explained that [Tribe A] pephave different accents when speaking
French — when they speak French it is clear theat #ie from the Kivu rather than from
somewhere like Kinshasa.

The applicant told the Tribunal that he was borKimshasa but that both his mother and
father were born in North Kivu. His father’'s homosvn is [Town A] His mother is also
from that area. Both his paternal grandmothergatdrnal grandfather died in what the
applicant described as the 1998 genocide.

The applicant’'s maternal grandmother and auntlstdlin Kinshasa where they experience
difficulties. The applicant told the Tribunal thaespite her [qualifications deleted: s.431(2)],
his aunt has been unable to find work in Kinshak#enwis grandmother relies on her
children to support her.

In 2000, the applicant’s father left the Democr&epublic of Congo to look for work in
[Country A]. Despite being qualified as a [professdeleted: s.431(2)], he was unable to
find work in the Democratic Republic of Congo. caeding to the applicant:

He couldn’t get a job. Whenever he got it, it easl pay and he was looked down
upon at work. He struggled to support the family.

In [Country A], however, the applicant’s father watse to get a job without a problem.

The applicant holds a dependent child work periitotvang him to stay in [Country A] until
[a date in] October 2010. The visa is continggadruthe applicant’s father having work in
[Country A]. The applicant was unsure whether loeilgd remain eligible to hold a
dependent child visa when he turns twenty-one.

The applicant’s father told the Tribunal that thisréttle certainty for him and his family in
[Country A] given that he is employed on a contwatbasis and if his contract is not
renewed in October this year, he and his family mallonger have the right to stay in
[Country A].

To enable the applicant to come to Australia, hikdr saved some money towards the
applicant’s university fees. His father’s friendscasupplied some money to towards the fees.

The applicant told the Tribunal that he had experel problems in having his passport
renewed following its expiry in February this ye&his passport is non-magnetised. The
applicant is under the impression that Democraéipublic of Congo have refused to send
new magnetised passports to consulates and haeadn®quired citizens to return to
Democratic Republic of Congo to be fingerprintempto being issued with a magnetised
passport. Expired passports may be renewed atiledes. The applicant’s father has sent
the applicant’s expired visa to the consulate iy[C] to request that it be extended. The
applicant’s father told the Tribunal that he wademthe impression that an extension of the
passport would be given.
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The applicant told the Tribunal that if he weredturn to the Democratic Republic of
Congo, he fears xenophobic attacks and bullyinguee he is a member of a minority tribe
and because he fears being mistaken for a memlee &anyamulenge people and being
persecuted on that basis.

The applicant is enrolled in the [course and edaonairovider deleted: s.431(2)] and is
currently studying the subjects of [subjects delese431(2)].

The Tribunal contacted the [Country A] High Comnoessin order to obtain information
about the type of residence permit held by theiegpl. According to the [Country A] High
Commission, refugees are granted [permits] whicleliae word [word deleted: s.431(2)]
indicated [on] a residence permit.

The representative of the High Commission confiried as a dependent child, the
applicant was not the main holder or applicanthefpermit but was dependant on the main
holder. The representative stated that the fattah applicant is no longer studying may
affect his or her ability to renew a residence permAn applicant’s age might also affect his
or her ability to renew a dependent child residgrerenit. According to the representative:

A dependant child should be 18 years and belotheifapplicant was not raised in
[Country A] but 25 and below if an applicant wasea in [Country A]. A dependant
can also be an elderly person from the age of @>xhove.

According to the representative, another factor thight affect the applicant’s ability to
renew his dependent child resident permit isig fbund to be ‘no longer in the interest of
the country for the applicant to be given a restédgmermit.’

In answer to the question as to whether the halfisuch a residence permit would be certain
to gain entrance into [Country A], the represemtateplied:

It's not a guarantee that if you have a residemrenfi you will be allowed to enter
this country. There can be some other reasonsrthatlock one’s entrance to
[Country A] even if the person has been issuedi@eace permit.

INDEPENDENT INFORMATION
The political situation in DRC

According to the 2009 World Report by Human Rigimatch:

Violence, impunity, and horrific human rights absisentinue in the Democratic
Republic of Congo, two years after historic eleasiovere expected to bring stability.
Early in 2008 a peace agreement brought hope tereaSongo, but combat between
government and rebel forces resumed in August.nigutie year, hundreds of
civilians were killed, thousands of women and givexe raped, and a further 400,000
people fled their homes, pushing the total numibelisplaced persons in North and
South Kivu to over 1.2 million.

The 2008 Country Reports on Human Rights PracfideS Department of State, Bureau of
Democracy, Human Rights and Labor, released 25ueep2009) described the situation in
DRC as follows:



56.

57.

58.

In all areas of the country the government's hurigtits record remained poor, and
security forces continued to act with impunity tigbout the year, committing many
serious abuses including unlawful killings, disaguaeces, torture, and rape. Security
forces also engaged in arbitrary arrests and deteriarsh and life-threatening
conditions in prison and detention facilities, prigied pretrial detention, lack of an
independent and effective judiciary, and arbitiatgrference with privacy, family,
and home also remained serious problems. Secaoritgd retained child soldiers and
compelled forced labor by civilians. Members of seeurity forces also continued to
abuse and threaten journalists, contributing tedide in freedom of the press.
Government corruption remained pervasive. Sectoitses at times beat and
threatened local human rights advocates and har&adddiuman rights investigators.
Discrimination against women and ethnic minoritieatficking in persons, child
labor, and lack of protection of workers' rightsitoued to be pervasive throughout
the country. Enslavement of Pygmies occurred.

Fighting between militia groups and Congolese arfoecks supported by the UN, as well as
attacks and violence against civilians, causedlisig@acement of around a million people in
the east of the Democratic Republic of the Cong@Ipin 2009. As a result of these and
earlier episodes, over 2.1 million people were ldisgd in North and South Kivu and
Orientale Province as of the end of 2009. Manyrivaly displaced people (IDPs) have not
received assistance from international agenciesse/laccess has been blocked by the
insecurity. Tens of thousands of IDPs have sougghitey in camps and spontaneous
settlements, as the resident population’s cap&zibyst them has declined. Since the mid-
1990s, millions of Congolese have fled their homoesscape fighting between rebel groups
and the government, in a complex conflict which &las involved neighbouring states. The
International Rescue Committee estimated in Jar2@0g that some 5.4 million had died as
a result of the conflict. Displacement peaked i620vith an estimated 3.4 million people
forced from their homes, most of them in easterrCD% of early 2010, the killing and rape
of civilians was continuing at a horrifying rateeastern DRC, and the protection of IDPs
and other civilians there remained an urgent candarthe context of the illegal exploitation
of DRC'’s vast natural resources by members of thgy@nd militia groups, of military
operations against rebel groups, and of viciowsckst against the civilian population, and in
the absence of a disciplined and integrated armogpects for any improvement of the
situation remained dim.

Internal Displacement Monitoring Centre & NorwegRafugee Council 201@emocratic
Republic of the Congo: Over 2.1 million IDPsin the context of deteriorating humanitarian
conditions, 24 Februanhttp://www.unhcr.org/refworld/pdfid/4b8794d12.pdecessed 5
March 2010

The Banyamulenge people

There is historical evidence that Rwandan agricaltcolonies were established in the
islands of Lake Kivu in the 18th century. In adalitito this, a group of ethnic Tutsis claim to
have settled during the 17th century in the hillsytnamed “Mulenge” between Lakes Kivu
and Tanganyika or between Bukavu and Uvira in S&ixb Province. Accordingly, they
called themselves Banyamulenge. Congolese Tusisfean described as Banyamulenge or
“Rwandans” by Congolese from other ethnic groups.

In 2003, the UK Home Office, Immigration and Natdity Directorate, Asylum
Assessments DRC, provided the following commentargiscrimination against Congolese
Tutsis:
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Since the start of the conflict between the rebeids and the Government in 1998,
Tutsis have been subjected to serious human raghtses, both in Kinshasa and
elsewhere, by government security forces and byesttizens for perceived or
potential disloyalty to the regime. In August areptember 1998, an undetermined
number of people who were not Tutsis but looked Tikitsis were subjected to
indiscriminate human right abuses simply becaudbeaif appearance. The Tutsis are
recognised by other Congolese by their great heigbir pointed noses and their
oval faces. Despite being subject to human rigbtses by the security forces and
the civilian population since 1998, the Governnieag allowed international
agencies to resettle thousands of Tutsis in otbi@ntcies. Human rights abuses
committed against Tutsis significantly decreasethg2002 but human rights
groups have complained that discrimination aggmssons perceived to be of Tutsi
ethnicity and their supporters continued in thairye

According to Human Rights Watch:

The Banyamulenge are Congolese people whose arcesgated from Rwanda
and Burundi generations ago to the high plateaa iar8outh Kivu and are often
referred to as Congolese Tutsi. Relations betwee®Banyamulenge and other
Congolese groups have been strained and are fribgumamipulated by politicians in
both Rwanda and the DRC The past six years of @ae bontributed to hostility
against them as they are increasingly identifietRagandan” by other Congolese.
Rwanda has often justified its presence in DRCairt s an effort to protect the
Banyamulenge people, though this was challeng@002 when they attacked the
Banyamulenge homelands killing scores of Banyangdanivilians, shooting some
of them from Rwandan helicopters. (Human RightsdWaDR Congo: War Crimes
in Bukavu, Human Rights Watch Briefing Paper, J20@4)

In its Operational Guidance Note on the DRC dat@®&cember 2008, the UK Home Office
recognised hostility within the country towards Bamulenge people:

If the applicant’s fear is of ill-treatment/pers&on by the state authorities, they
cannot apply to those authorities for protectidmhé ill- treatment/persecution is at
the hands of non-state agents, the hostile andcimusp view of Banyamulenge by
the state authorities means that such individuasialikely to be able to receive
adequate protection from the authorities.

According to Freedom House:

Societal discrimination based on ethnicity is paat widely among the country's
200 ethnic groups, particularly against the variogégenous Pygmy tribes and the
Congolese Banyamulenge Tutsis. The ongoing fightirthe eastern Kivu region is
driven in part by ethnic rivalries. The ubiquityfoarms and deep mutual
resentment over land security has helped to hagtteric identities. (Freedom House
(2 July 2008) Freedom in the World 2008 — Congo)

The Immigration and Refugee Board of Canada reploats

Congolese citizens of Rwandan origin, particuldiysis, are perceived by other
Congolese citizens as being responsible for thadaswars (1996-1997 and 1998-
2002) in the Democratic Republic of Congo (DRC)eThembers of other ethnic
groups have always associated them with "aggresgmms," more specifically, with
Rwanda During recent years, Congolese citizensaafri®lan origin, particularly
Tutsis, have been subject to exclusion, shunnesgntment and hostility by
members of other ethnic groups, who were often @waged by certain media and
politicians that touted hatred against those camsilito be Rwandans. For that
reason, most Congolese citizens of Rwandan origjm wed in various regions of
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the country, Kinshasa in particular, feared viokeaad fled to the East or to
neighbouring countries, or were evacuated to atbentries, mainly those of Europe
and of the Americas. Even today, members of ottteri@ groups are distrustful of
Congolese citizens of Rwandan origin, particuldnysis. (8 Dec. 2005).
(Immigration and Refugee Board of Canada (12 Deeer2b05)COD100781.FE
Democratic Republic of Congo: Treatment of Congolese Tutsis (Banyamulenge) from
the East in the western and southern parts of the country .)

[Tribe A]

According to information from [source deleted: 4.83] , [Tribe A] are one of the ethnic
groups found in the ‘Grand Kivu’ area, comprisingrth Kivu, South Kivu and Maniema.
Reports suggest that there are approximately [nuaddeted: s.431(2)] [Tribe A people] in
the DRC. [Information about Tribe A deleted: s.43)Reports indicate that there is societal
discrimination between ethnic groups in the DRC Ul&eDepartment of State (USDOS) has
also reported that security forces have targetatesethnic groups in Equateur, North Kivu
and South Kivu provinces. A 2009 report by Freeddmase similarly states that the “the
ongoing fighting in the eastern Kivu region is @tivin part by ethnic rivalries”.

FINDINGS AND REASONS

Although the applicant was not able to presenphssport to the Tribunal at hearing as it had
been sent to the applicant’s father in [Countrytd\be extended, there is a copy of the
applicant’s passport contained on the Departmditgal On this basis, the Tribunal accepts
that the applicant is a citizen of the Democra@p&blic of Congo.

The Tribunal found the applicant to be an honestlible and intelligent witness. His
evidence was given in a forthright and open manheseparate evidence by telephone from
[Country A], the applicant’s father corroboratedahwf his son’s evidence. It is unlikely
that the applicant and his father would have cotembthis information together, given that
the Tribunal gave no warning to the applicant thatfather would be asked to give evidence
at the Tribunal hearing.

The applicant claims that as a member of the [TAhde resembles both physically and
linguistically the Banyamulenge people, who areghigject of discrimination and
persecution in the Democratic Republic of Congbe &pplicant’s claim is that he has a
well-founded fear of persecution on the basis sfrhce.

In Calado v MIMA (1998) 81 FCR 450, the Court gave the followinghazentary on the
expression ‘race’:

When considering the meaning of the expressiore’raca case such as the present,
it is appropriate to take into account the ‘populaderstanding of the term which
accords importance to physical appearance, skoucaind ethnic origin. There can
be no single test for the meaning of the expressame’ but the term connotes
considerations such as whether the individualb®group regard themselves and are
regarded by others in the community as having agoar historical identity in terms
of colour, and national or ethnic origins. Anotkensideration is whether the
characteristics of members of the group are thagewhich a person is born and
which he or she cannot change.

To assess the applicant’s claim, the Tribunal gitechto locate research material on the
[Tribe A], including its origins and the physicaldlinguistic characteristics of its members
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Efforts to locate such material have been, fomtlwst part, unsuccessful. The information
found has been limited to confirming that the [€rif§] is one of the ethnic groups found in
the ‘Grand Kivu’ area, comprising North Kiva, Soltlva and Maniema and that there are
approximately [number deleted: s.431(2)] peopleffdribe A] in the Democratic Republic
of Congo.

This information is of limited assistance in comodting the evidence given by the applicant
as to the physical and cultural and linguistic fanties between members of the [Tribe A]
and the Banyamulenge people. It does, howevefirgothe applicant’s evidence that like
the Banyamulenge people, members of the [Tribeo&je from the Grand Kivu area of the
Democratic Republic of Congo that borders Rwanda.

Research conducted by the Tribunal confirms trattnflict in the Democratic Republic of
Congo remains horrific; that the Banyamulenge adely held to be responsible for the
ongoing violence and for this reason, are discrat@d against and persecuted throughout the
country. The research also states that discrimvimatgainst all ethnic minorities with DRC
is widespread.

On the basis of his evidence, the Tribunal is Batighat the applicant is a member of [Tribe
A]. In the absence of any information to the canty the Tribunal accepts the applicant’s
description of members of [Tribe A] [informationlded: s.431(2)] The Tribunal also
accepts the evidence of the applicant’s fathertibaiuse both the Banyamulenge people and
members of the [Tribe A] come from the Kivu areaewehSwabhili is a dominant language
they all speak French with a different accent tiséhCongolese who come from other areas
of the Democratic Republic of the Congo where Liagathe dominant language. The
Tribunal is satisfied from the research that, hlkembers of the [Tribe A], the Bangamalenge
people tend to be tall.

Having spoken to the applicant face to face atihngand viewed photographs of the
applicant on both Departmental and Tribunal fiteg, Tribunal is satisfied that there are
physical similarities between the applicant andtpb@phs on the internet of Banyamulenge
people. In light of these physical similaritiesaiddition to the linguistic similarities
described by the applicant, the Tribunal is sa&dsthat there is a real risk of the applicant
being mistaken for a Banyamulenge person.

The Tribunal accepts the evidence of the applisaather that it is because of his tribal
background and his resemblance to the Bangamajege that he was unable to find work
in the Democratic Republic of Congo despite hiscation. The Tribunal also accepts the
evidence of the applicant and his father that tredatives remaining in Kinshasa have
similarly experienced discrimination due to thehrecity.

The Tribunal is satisfied that the political siioatin the Democratic Republic of Congo
remains highly volatile and that resentment remhigh against the Banyamulenge people,
who are held responsible by many Congolese footigwing conflict Although the applicant
is not a Banyamulenge man, the Tribunal is satidfiat as a member of the [Tribe A], the
applicant has such physical, linguistic and gedgalinks to the Banyamulenge people that
there is a real chance that, if he were to retoithé Democratic Republic of Congo now or
in the reasonably foreseeable future, he would iséaken for a Banyamulenge person and
subjected to persecution for this reason The Thabuaonsiders that the persecution which
the applicant fears involves ‘serious harm’ as meglby section 91R(1)(b) of the Migration
Act in that it involves a threat to his life or &itiy or significant physical harassment or ill-
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treatment. The Tribunal considers that the apptisaace, in that he is part of the [Tribe A]
whose people run the risk of being mistaken forgzanalenge people, is the essential and
significant reason for the persecution which hedeand that the persecution which he fears
involves systematic and discriminatory conducteaglired by s91R(1)(c) in that it is
deliberate or intentional and involves his selextirarassment for a convention reason,
namely his race.

The Tribunal accepts that what is required of théesn these circumstances is not an
absolute guarantee of protection. However, thie sseobliged ‘to take reasonable measures
to protect the lives and safety of its citizens ke measures would include an appropriate
criminal law, and the provision of a reasonablefive and impartial police force and
judicial system’ (per Gleeson CJ, Hayne and Hey@lbimMinister for Immigration and
Multicultural Affairsv Respondent S152/2003 (2004) 205 ALR at [26].) The independent
evidence suggests that elements of the governni¢me ®RC are directly or indirectly
responsible for inciting hatred against the Bandange people. On the evidence before it,
the Tribunal does not accept that the protecti@viged by the government of the
Democratic Republic of Congo to the Bangamalenggplee or by extension to members of
[Tribe A] such as the applicant who have a re# oisbeing mistaken for a Bangamalenge
person, meets the standards of protection reqbienternational standards as referred to in
S152/2003.

The Tribunal has considered whether it would bearable and safe for the applicant to
relocate to another part of the Democratic RepulfliCongo. According to the independent
evidence, however, the prejudice against Banyangelextends throughout the Democratic
Republic of Congo. Accordingly, the Tribunal dows consider that there is any part of the
Democratic Republic of Congo to which the applicamild reasonably be expected to
relocate where he would be safe from the persatutlach he fears.

The delegate found that the applicant had a ryh¢side and remain in [Country A]. The
Tribunal disagrees with the delegate’s findinghis tegard.

Section 36(3) of the Act provides that Australidgaiken not to have protection obligations to
a non-citizen who has a right to enter and residany other country, whether permanently or
temporarily.

The question that arises in this case, then, iglveine¢he applicant has a right to enter and
reside in [Country A].

In WAGH v MIMIA (2003) 131 FCR 269, Justice Lee held that that right to enter and
reside in s.36(3) is a right which a person may@&@se pursuant to a prior acceptance or
acknowledgement by the relevant country, to emtdrraside and, implicitly, to receive
protection equivalent to that to be provided td fexson by a contracting state under the
Convention. While the right to reside may not beygnent, it must be co-extensive with the
period in which protection equivalent to that togsevided by Australia as a contracting state
would be required.’

In Applicantsin V722 of 2000 v MIMA [2002] FCA 1059, the Court held that the Tribugal’
understanding of a particular law in question d@sckffect on any current entry permit held
by an applicant were questions of fact for the indil to decide.
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In this case, the applicant holds a residence péssued by the Republic of [Country A],
authorising the applicant to reside in [Country'fa} the purpose of being a dependant child
of a resident’ and is valid for the ‘period fromald] October 2008 to [date] October 2010
subject to compliance with the provisions of therigration Act.” In her decision, the
delegate found that the applicant had been recedrs a refugee in [Country A] and for this
reason had the right to enter and reside in [Cguiltr On the basis of the information
provided by the [Country A] High Commission, thebimal finds that this is not the case.
According to the [Country A] High Commission, re&es are given a [permit], with the word
[word deleted: s.431(2)] indicated [on] a residepeanit. As there is no word [word
deleted: s.421(2)] on the applicant’s permit, thidnal finds that the applicant has not been
granted refugee status in [Country A|.

The Tribunal accepts the evidence received fromi@oeintry A] High Commission that the
applicant holds a (temporary) residence permiCountry A] on the basis that he is the
dependent of his father. In evidence, the applisdather told the Tribunal that he has
contract work in [Country A] and that should hiswtract be revoked or not extended, he
would no longer retain a right to remain in [Coym]. The applicant’s visa is contingent on
his father’s retention of employment in [Country. Afurthermore, the applicant’s passport
has now expired and while the applicant’s fathex iegeived information that an extension
for the passport will be given, there is no evidehefore the Tribunal at time of decision that
the applicant’s passport has been extended andsial Wwe valid for re-entry to [Country A].

According to evidence provided by the [Country AgR Commission, if the applicant is not
viewed as having been raised in [Country A], he mal longer qualify as a dependent child
of his father as he will be over the age of 18 yednen his permit is up for renewal This
would mean that he would not be eligible for a mealeof his currently held residence permit.
In addition, information received from the [CounA}High Commission could not confirm
that the applicant would be certain to gain re@mte into [Country A] in any case.

In light of all of the above information, the Trital cannot be satisfied that the applicant has
a right to enter and reside in [Country A]. Fadstleason, the Tribunal finds that the
applicant is not excluded from Australia’s protens by subsection 36(3) of the Act.

CONCLUSIONS

The Tribunal finds that the applicant is outside ¢dountry of nationality, the Democratic
Republic of Congo. As set out above, the Tribdimals that he has a well-founded fear of
being persecuted for reasons of his race if henstio the Democratic Republic of Congo
now or in the reasonably foreseeable future. Tiileuhal finds that the applicant is
unwilling, due to his fear of persecution, to avarhself of the protection of the government
of the Democratic Republic of Congo. The Tribuisatot satisfied that the applicant has a
legally enforceable right to enter and reside ip @ountry other than his country of
nationality, the Democratic Republic of Congo. Thi#ounal finds that the applicant is not
excluded from Australia’s protections by subsec86(3) of the Act.

For these reasons, the Tribunal is satisfied tieapplicant is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the applicant satisfies
the criterion set out in.36(2)(a) for a protection visa.
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DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the applicant
or any relative or dependant of the applicant at th the subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer's 1.D. AGIBSO




