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ORDERS

(1) A writ of certiorari issue directed to the secomdpondent, quashing
the decision of the second respondent handed dowti7 April 2008
in matter 071940283.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fietpondent dated 12
November 2007.

(3) The reasons for judgment in this proceeding arembie published in
any manner before 10 April 2009, except to theipardnd their legal
or other advisers and to the members and stafhiefGourt or of a
Court on appeal.

4) Grant liberty to the parties to apply to vacatdead or vary order 3.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1246 of 2008

SZMGR
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The applicant applies to set aside a decision efRbfugee Review
Tribunal, which affirmed a delegate’s decision &fuse to grant a
protection visa to the applicant. Although the date and the Tribunal
accepted the veracity of the applicant’s claimestany of harassment
by Muslim extremists, they considered that Ausi#‘aliprotection
obligations were excluded by s.36(3) of tiegration Act 1958(Cth).
This applies to a person who h&s right to enter and reside in,
whether temporarily or permanentlyin “any country apart from
Australia” including their country of nationality. Howevernder
s.36(4), the exclusion does not apply to a coufifrthe non-citizen
has a well-founded fear of being persecuted in ][tbeuntry for
reasons of race, religion, nationality, membersbii@ particular social
group or political opinion” The issue which | must now decide, is
whether the Tribunal made a jurisdictional errorewht decided that
the applicant did not have such a fear.
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2. The applicant is a Jordanian national with a Palest Muslim
background, who has a temporary right of entry a&ldence in a
European country, which | shall call Britonia. Hairged prominence in
Britonia, at least among its migrant communitiesadeader and media
spokesperson of a social welfare organisation wprcimnoted tolerance
and human rights. He gave honest immigration assistto Gulf War
asylum seekers and others. He also became knowngathe Arab
community as a person whzelieve in a God and not any religion’

3. Notwithstanding his known apostasy from Islam, #pplicant was
approached by avery fundamentalist and extreme Sheik with an
extreme hatred of the WesWwho had connections to a terrorist
organisation, and by his supporters, and was askedive them
immigration assistance. The applicant refused,amsibted the security
and immigration authorities of Britonia to depondaexclude the Sheik
and his followers. He did so in the face of threatd religious abuse,
and his assistance to the authorities became knowa.of the Sheik’s
followers told him thatit was his duty to Islam to deal with me and he
will then get his rewards in heaven”

4. The applicant’s visa statement concluded:

| was being threatened with death and | know thesaple and
organisations will and can do this but what made coatinue
was that | knew they needed me at that time. It m@stheir
benefit to dispose of me and with their Islamic dnihey were
certain that | would revert to my Islamic beliefdaassist them. |
was in a position and with contacts too good f@nthto harm me
at the time.

Although [Britonia] is a democratic and free and ndecratic
country | was unable to get the protection | needed the
[Britonian] authorities were unable especially digethe fact that
| was very well known through the media.

| received death threats by sms messages and Weawdd by
many people. When | felt that the threats wer@imgieg serious |
was forced to hide at the home of a friend outglds city) for
some time. | made an application to Australia Wwas refused. |
then had no choice but to return to Jordan. | dat want to do
this because my family and other people knew thdiad
abandoned Islam and this was going to bring me lprob More
importantly | was concerned that my persecutors ld/aasily
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locate me in Jordan. My concerns turned out todad and | was
persecuted in Jordan by those linked with [Britgnia

If I return to [Britonia] | will be persecuted. [freturn to Jordan
| will also be persecuted by my persecutors or Il wie

persecuted due to the fact that | live in a soctégt does not
accept my views and religion, human rights, pditar general
life. This is persecution in itself.

5. The applicant gave details of his claims in an rineav with the
delegate, who thought that Kprovided a credible account of his
circumstances’in Britonia. This included details of his harassinm
Britonia over several years by unidentified persons

The applicant began to receive threats over thenph&ometimes
the phone would fall silent after he answered. blenfl that his
car had been vandalised on a number of occasiopsclédims to
have been followed on occasions. Prior to leaviBgtpnia] he
stayed with a friend for seven months at a plader0outside
[the capital of Britonia] where few foreigners rdsd.

6. The applicant’s migration agent submitted:

With respect to protection in [Britonia] it is a sa of the
authorities are willing however unable to protethid applicant].
As stated specifically to the applicant by the gmiin [Britonia],
the authorities are unable to offer the protectioeeded. It
should also be noted that the case of [the appticane is
essentially a public figure as he has over the géad significant
media exposure. Due to his previous work positiofBritonia],
[the applicant] is highly aware of the network syst that the
Islamist groups have established in Europe and kyjaavare of
their power. There have been numerous incidenceSurope
involving Islamist groups that have been reportedhe media
and unfortunately the authorities, whilst they taye not in a
position to control the Islamist groups. Unfortielst by their
very definition, the Islamist groups pose a sigaifit problem for
most Western or European nations.

7. However, the delegate said that there waSatsence of any serious
harm befalling the applicant in the five years @ribe first threat was
made” and “it could be speculated upon that those who have
threatened the applicant are not willing to go begahreats as the
likelihood of them being apprehended and conviciéda criminal
offence would be high’™He said that he was not satisfied thhé level
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of State protection can be regarded as so ineffe¢hat it would allow
or give rise to a well founded fear of persecuiiBritonia”.

8. On appeal, the applicant elaborated his claims aeaing of the
Tribunal. A transcript is not in evidence, butrihés no reason not to
accept the description given by the Tribunal irstetement of reasons.

9. The applicant detailed his activities in the humights organisation,
his known religious profile, and his involvementthwithe extremist
Sheikh and his followers. He told the Tribunal thafter he had
assisted the Britonia authorities:

he did not see the Sheikh following this occadom,he received
telephone threats on his personal mobile phone et ag [his
organisation’s] mobile telephone. He was asked abthe

frequency of these threats. He said the frequenayed;

sometimes he received two or three phone calls y alad

sometimes once every two weeks from different @eopl

He was asked if he had received threats [over adr yperiod
before] he departed Britonia. He said yes, but giaty he took
the threats more seriously. He was afraid that tiauld find
him. Sometimes he was in a restaurant when hevedghone
calls telling him that they knew where he was dmat & fatwa
had been issued against him. He said the fatwa issged
against him in [year]. He was asked why he did ciwdnge his
telephone number. He said he did, but they foundha new
number through his acquaintances as some of theepl® felt
that it was their duty to follow religious leaders.

10. The applicant saidThese organisations threaten people and theylfulfi
their purpose. When he felt that he could not i@adrmal life and could
not have a family because he could not guaranteg fafety, he left”
Britonia. He said that he made only informal comya about the
harassment to the Britonian authorities, becawsettiid him“that these
people are threatening the whole world and thah&e no evidence”

11. The applicant gave evidence about his period afleese in Jordan
before coming to Australia. He said that ‘thesepb&dcame after him
about seven months after his arrivalThey made inquiries with his
family, and looked for him when he moved elsewhé#e. was not
harmed, buthe was very scared and just because somethinghdtd
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happen to him did not mean that something wouldhappen to him.
He was either lucky or they were pursuing othetitst.

12. In its statement of reasons, the Tribunal agreett Wie delegate in
concluding that s.36(3) of the Migration Act apgli® the applicant. It
appears to have accepted the whole of the appsicdaimed history, but
it said that it‘does not accept that the applicant’s fear of gexgtion in
[Britonia] is well-founded”so as to take him within s.36(4)

13. This conclusion was based on two key findings:

1)  “the threats in this case do not give rise to aeglrchance
of persecution for a Convention reason in the reasty
foreseeable future”and

i) “if the Tribunal were to accept, which it does ntiat the
threats against the applicant placed him at a raak of
harm in [Britonia], the Tribunal is satisfied th#te level of
state protection available to him in [Britonia] sufficient to
remove such a risk”

14. The Tribunal's reasons for arriving at both of #nésdings raise some
concerns. These include whether the Tribunal plp@gpreciated the
low probability of the possibility of future harmyhich is sufficient
under the ‘real chance’ test of a well-founded o$lpersecution. Also,
whether it properly took into account the applicamersonal history,
when it gave emphasis to the law enforcement fraoneavailable to
protect the general population of Britonia. Counieel the applicant
gave some of these concerns a legal dimensionsirsiibmissions,
which addressed several grounds of jurisdictionaregoing to both of
the key findings. In the course of this, both cain®ok me to an
interesting, but probably academic, issue of whet&6(3) and (4)
implicitly require a decision-maker to be satisfidtht the refugee
claimant is“unwilling to avail himself of the protection’df a third
country, notwithstanding that this element in then@ntion definition
of ‘refugee’ is not expressly repeated in thesevigrons.

15. However, | have accepted the applicant’s princguddmission, and do
not need to examine any of the other grounds aévewHis principal
submission is that both of the Tribunal’'s key fimgs addressed only
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the most prominent element in the applicant’s feafrgeturning to
Britonia. He submits that the Tribunal consideredlydhe risk of the
applicant suffering death or serious physical dssaas he was
threatened, and that it failed to appreciate hantlthat the past
harassment in itself had caused serious harm amgunto
‘persecution’. It then failed to assess the riskha$ continuing in the
future if he returned to Britonia. For the samesoeg the Tribunal had
also considered the issue of future state protedctio narrowly.

16. His counsel relied upon well understood authoritiesrelation to
jurisdictional error, when submitting:

3. The applicant claimed, in essence, that he hadvr the
enmity of Muslim extremists while he was livingBntonia].
He said that as a result he was threatened withthjeaas
followed by many people, was forced to hide ahtirae of a
friend outside [the capital city] for some time, ved house
on 10 occasions within four years, did not feek saf work
and so had to leave that work even though he latyddft
[Britonia] for Jordan, was pursued in Jordan by pd® who
monitored his father’'s home and made threatenihgpt®ne
calls, and his car was vandalised on a number oésions.

4. The Tribunal did not reject any of these clainkéowever, it
dealt with the application for review on the batist the
persecution feared by the applicant was restricted
telephone calls and/or death. Thus, it found, Bi{7.3, that
the applicant was not harmed in the extended pehatl he
remained in Britonia after the incidents that lecthe threats.
It dealt with the past events in the following WH7.4]:

Whilst the Tribunal appreciates that the phone scédi
the applicant were irksome, disrupting, irritatiramd
even distressful, the applicant was able to comtitu
work and socialise in Britonia during the 4 yeahait
he was subjected to the threats. On the basihief t
evidence before it, the Tribunal is not satisfiedttthe
threats in this case amount to serious harnThe
Tribunal is not satisfied that those making thes#is
against him seriously intended to act upon them and
finds that the threats in this case do not give tsany
real chance of persecutidior a Convention reason in
the reasonable foreseeable future. [emphasis added]
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17.

18.

5. That conclusion is, in itself, indicative of a
misunderstanding of what is meant by persecution in
S.36(4), a point dealt with below. In any evemnt,limiting
his consideration of past harm to telephone catls
Tribunal failed to deal with a substantial, cleadyticulated
argument relying upon established facts. That argat
was that the applicant had been persecuted in st pot
only by being threatened with death by telephoriks ead
SMS messages but also, contemporaneously and over a
extended period of time being followed, monitored a
having his property vandalised to the extent trenbt only
had to leave his work, change his residence onct@sions
including finally to leave his city of residencedaalso to
leave the country that he had been residing inesims days
as a student to return to Jordan.

Contrary to the Minister’s submission that the Uikl addressed the
full breadth of the applicant’s claims, | am sag&dfthat the Tribunal
did confine its examination of the future risk betapplicant suffering
‘serious harm to the person’ within s.91R(1)(b)d dailed to consider
whether the harassment which the applicant hacdfin Britonia,
and feared in the future, itself amounted to ‘pewsen’ within s.36(4)
read with s.91R(1) and (2) of the Migration Act.

| accept that evidence that the Tribunal confire@donsideration appears
from the paragraph containing the Tribunal's keydiings, which is
extracted above in counsel's submission. Its cexficonsideration is
confirmed, and explained, by the Tribunal’'s prengdbparagraph, which
clearly addressed only whether the applicant waslathat the threats of
death or violent assault might actually be caraetd

In her submission of 15 April 2008 the applicam&presentative
stated that Islamist “syndicates” are unpredictably nature,
display “unpredictable behaviour” and they geneyalvait for
what they consider to be the “correct time” for attack. She cited
the 11 September 2001 attacks in the US, 7 Julp 2@&@cks in
London and the murder of van Gogh. As indicatedvabthe
Tribunal does not accept that the applicant hadrefile akin to
that of van Gogh or that he could be consideredrget in the
same vein as New York or London. The Tribunal nagsess
whether there is a real chance that the applicanti ¥ace
persecution and just because individuals or orgaim®s may
engage in “unpredictable behaviour”, it does notassarily mean
that that applicant's chance of facing harm at thends of those
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who threatened him is real. The Tribunal does reaiept that just
because the applicant was threatened in the pasiriyentified
and/or unpredictable individuals, acting alone os @art of a
syndicate, the threats must be fulfilled at sometpo the future. In
the Tribunal’s opinion, if the applicants behavipattitude and
views, combined with his refusal to render immigratassistance
to Muslim figures, were so offensive to the zealduslims who
threatened him, it would be reasonable to expemntto have acted
upon the threats, at least tentatively, at somatdmetween [years].
The Tribunal does not accept as credible or pldesibe argument
that the applicant was spared during this perioddese he was of
some asset to the Islamists in the past and thahdne have been
perceived to be of further continued benefit tarth&he applicant
had refused to be of assistance to [the Sheikld ithentified him to
the police in [year] and had refused to collaboratgh [named
person] not long after that. In the Tribunal's viégwnust have been
evident to these people and their associates beapplicant was
not cooperative and of no benefit to thefe. he was not harmed
in the subsequent extended period that he remained in [Britonia].
(emphasis added)

19. The Tribunal's narrow focusing of the applicantsfugee claim is
confirmed in other parts of its ‘findings and reaso Thus:

. Its opening summary of his claims referred onlyhis being
“repeatedly threatened until he departed BritoniaWithout
referring to the range of harassments which he swdfkred in
Britonia, and their effect on his life, before hepdrted.

. Its factual findings, which accepted the applicantiistory,
emphasised thdthe fatwa that was issued against him in [year]
had no apparent consequences and he was not sedbjextany
form of punishment or harm in the subsequent [nurofeyears
he remained in Britonia” The suggestion that the applicant had
not suffered ‘harm’ either confirms that the Trilahmarrowly
focused the issue of persecution, or that it owdea or
disbelieved the serious harassment, short of tliection of
actual bodily violence, which the applicant claime&al have
suffered. | consider it unlikely that the Tribuvads unaware of
this history, and it certainly does not appeardeehdisbelieved it.
Rather, | conclude that the Tribunal thought thatas irrelevant
to its consideration of a well-founded fear of gexdion for it to
consider whether the harassment itself amountgzetsecution’.
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20.

21.

22.

. Similarly, the Tribunal's consideration of state ofaction

addressed the ability of Britonia to protect ithabitants against
“radical Islamic elements, as dangerous as they nisgy/,
“terrorism”, “serous criminal behaviour, whether or not
committed by radical Muslims”and “violence”. It did not
examine the past or possible future ability of tBatonian
authorities to prevent the applicant being haragsdbde manner
and with the consequences described by him.

| accept the applicant's submission that this isase where | should
infer from the absence of any discussion and figsliny the Tribunal,
showing that it addressed whether the harassmdfeéresdi by the
applicant in Britonia amounted to ‘persecution’ dsfined in the
Migration Act, that the Tribunal failed to apprdeiahat this was an
element in the claims which were before it, and theas required to
address this element even if it concluded thatagh@icant had never
faced a real chance of death or serious persosalligMinister for
Immigration and Multicultural Affairs v Yusi2001) 206 CLR 323 at
[10], [35], [69], [75]).

However, the Minister submits that the Tribunal Vdonot have made
a material jurisdictional error by failing to addse whether the
harassment suffered by the applicant in Britorgalit'involved serious
harm to the person’ within s.91R(1)(b), so as to dapable of
amounting to ‘persecution’ for the purposes of 836 He submitted
that, as a matter of law, it was incapable of bsimgharacterised.

Section 91R(1)(b) requires that the Convention rdédn of
persecution fofone or more of the reasons mentioned in that Aetic
does not apply unlesthe persecution involves serious harm to the
person”. This would seem to have definitional consequengisn
addressing the criterion for a protection visa aeopn s.36(2)(a) by
reference to the Refugees Convention. In the ptesese, both counsel
assumed that it also applies to the reference 36(4) to “being
persecuted in a country for reasons of race, relgi nationality,
membership of a particular social group or politicapinion”. This
accords with authority (se®&BLC v Minister for Immigration &
Multicultural & Indigenous Affairg2005) 149 FCR 151 per Bennett J
at [26] and Graham J at [72], Wilcox J contra §}.[8
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23. The reference to persecution involving ‘seriousniian s.91R(1)(b)
must be read with s.91R(2), which provides:

(2) Without limiting what is serious harm for therposes of
paragraph (1)(b), the following are instances s#ious
harm for the purposes of that paragraph:

(a) athreat to the person’s life or liberty;
(b) significant physical harassment of the person;
(c) significant physical ill-treatment of the perso

(d) significant economic hardship that threatense th
person’s capacity to subsist;

(e) denial of access to basic services, where tm@adl
threatens the person’s capacity to subsist;

() denial of capacity to earn a livelihood of akind,
where the denial threatens the person’s capacity to
subsist.

24. The opening words of this provision make it vergacl that the list of
‘instances’ is not intended to ‘limit’ the meaninog ‘serious harm’ in
s.91R(1)(b). A Tribunal would make a jurisdictioraator if it treated
the list as exhaustive of the species of ‘sericarsnhwhich might be
characterised as ‘persecution’ (36BAO v Minister for Immigration &
Multicultural & Indigenous Affaird2004] FCA 927 at [S7]NBFP v
Minister for Immigration & Multicultural & Indigenas Affairs[2005]
FCAFC 95 &SZDAG v Minister for Immigratiof2006] FMCA 987).
In the present case, since the Tribunal’s statewfer@asons contain no
discussion of the application of these provisioasttie applicant’s
circumstances, it is impossible to determine whethéell into this
error. The section is only mentioned in the ustaplate’ general
summary of the legislation and authorities.

25. Because the list in s.91R(2) provides only somelmoiting ‘instances’,
the list also cannot be construed as confining ather species of
‘serious harm’ which might come within that term §91R(1)(b),
whether by analogy or other process of reasontngniains, therefore,
appropriate to apply the established jurisprudeasé¢o the concept of
‘persecution’ covered by the Convention definitibrieared harms come
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26.

27.

within that jurisprudence, then they are only edeld by s. 91R(1)(b) if
they cannot be regarded as ‘involving serious Hharthe person’, giving
those words a meaning which is not limited by s@)R

In VBAO v Minister for Immigration & Multicultural & ridigenous
Affairs (2006) 233 CLR 1, the High Court addressed thenmegaof
“threat to the person’s life or liberty’in the instance of persecution
provided in s.91R(2)(a). Callinan and Heydon J& ghat s.91R(1)
“provides a manifestation of a statutory intent define persecution,
and therefore serious harm, in strict and perhapsrower terms than
an unqualified reading of any unadapted Art 1A(RYre Convention
might otherwise require”However, this does not provide support for
reading the provision as now excluding serious ssareent of a person
which lacks a likelihood or real chance of deathserious physical
harm. Nor can such support be found in the joidgjuent of Gleeson
CJ and Kirby J.

Gummow J’s discussion of the provision suggesteretise. He said:

[15] This appeal requires attention to that aspettpersecution
dealt with in para (b) of s 91R(1), namely, theessity that
the persecution "involves serious harm to the p&tsim the
joint judgment in Guo and under the heading "Peusien”,
the following was said of that notion:

In Chan [v Minister for Immigration and Ethnic
Affairs], Mason CJ referred to persecution as remg
"some serious punishment or penalty or some Sogmifi
detriment or disadvantage". One other statemerti®f
Honour in that case is also relevant to this appéhs
Honour said: "Discrimination which involves
interrogation, detention or exile to a place rembtam
one's place of residence under penalty of imprisarm
for escape or for return to one's place of resiaenc
amounts prima facie to persecution unless the @astio
are so explained that they bear another charactér.”
the same case, Dawson J said that: "there is ggner
acceptance that a threat to life or freedom for a
Convention reason amounts to persecution ... Some
would confine persecution to a threat to life aeédom,
whereas others would extend it to other measures in
disregard of human dignity."
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[16] Paragraph 19 of the Explanatory Memorandum l&rages
not these statements which include terms now fonnsl
91R, so much as perceived inconsistencies in their
subsequent application from case to case. The papdy
manifests a concern that the degree of the appuatkn
"harm" not rise above the level regarded by thelidarent
as that accepted by the parties to the Conventisn a
constituting "persecution”.

28. | would respectfully adopt his Honour’s opinion thihe statutory
concept of ‘serious harm’ was aimed at inconsiseencdn the
application of the previous High Court jurispruderm the meaning of
‘persecution’, rather than to effect a significagjection or narrowing
of that jurisprudence. It confirmed a layer of sileration of the
‘seriousness’ of harms which must be addressedrutige accepted
tests deriving fromChan, which include “significant detriment or
disadvantage; and“measures ‘in disregard’ of human dignity” The
requirement of seriousness tends to confirm thémaing relevance of
the opinion of McHugh J iMinister for Immigration & Multicultural
Affairs v Haji Ibrahim(2000) 204 CLR 1 at [61]:

Given the objects of the Convention, the harm agahof harm
will ordinarily be persecution only when it is dorfer a
Convention reason and when it is SO oppressivesoumrent that
the person cannot be expected to tolerate it.

29. McHugh J further explained this test at [65Jo oppressive or likely to
be repeated or maintained that the person threatenannot be
expected to tolerate it, so that flight from, ofusal to return to, that
country is the understandable choice of the indiglcconcerned.”

30. These tests were applied ppellant S395/2002 v Minister for
Immigration & Multicultural Affairs(2004) 216 CLR 473 at [31] and
[40], where McHugh and Kirby JJ said:

Persecution covers many forms of harm ranging frgdmgsical
harm to the loss of intangibles, from death anduer to State
sponsored or condoned discrimination in social lisnd
employment. Whatever form the harm takes, it wolhstitute
persecution only if, by reason of its intensity duration, the
person persecuted cannot reasonably be expect¢oldmte it.
(see also Gummow and Hayne JJ at [66])
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31.

32.

33.

34.

In the present case, the applicant claimed thabwsracts of threat,
intimidation, surveillance, vandalism, etc, occdrrenith such

frequency, over such a period of time, and in sadontext where, in
fact, he was unable to lead a settled life in Bigp and where he
decided that flight from that country was his omlyoice to escape
from the harassment. On his account, the autlsriti Britonia were
unable to give him normally expected protectionsi@gf serious
infringements of his human rights, including hights to a settled
residence, unrestricted access to employment, aresdamily life,

freedom of movement within a country, freedom opression of
religious and political opinions, and freedom ofs@sation with

respected social organisations (thiversal Declaration of Human
Rights, Articles 18, 19; International Covenant Givil and Political

Rights Articles 12, 17, 18, 19, 22 & Internation@lovenant on
Economic, Social and Cultural Rights Article 6(1Y1&(1).

| consider that it would have been open to a Trdbuto have
concluded, looking at the applicant’s history bigathat the applicant
had faced, and would face, such an intolerableirifBritonia that his
flight from that country was well ‘understandableind that the
harassment he feared in that country involved, datwvely, such a
serious infringement of his human rights and hundamity as to
‘involve serious harm of the person’ within s.91RkK).

| therefore am satisfied that the Tribunal madeagenal jurisdictional
error by confining its consideration of the appfits circumstances to
his risk of death or serious physical assault. | satisfied that he is
entitled to the relief he claims, and to the codtdhe proceedings.

| have endeavoured to write this judgment in a nearwhich would
not reveal the identity of the applicant to thespers he fears, but shall
allow him 21 days to apply for additional non-pehlion orders.

| certify that the preceding thirtK-four (34) paragraphs are a true copy of

thereasonsfor judgment of Smit

FM

Associate: Michael Abood

Date: 20 March 2009
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