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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Braaitived in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRe¢ugees Convention

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal hearing was conducted with the assistahem interpreter in the Portuguese and
English languages.

Claims made to the Department
In the application for a protection visa the apgtitstated as follows:

He was born in Brazil. He speaks Portuguese, Spamd English. He has never married.
He departed from Rio de Janeiro. He did not s$teteitizenship. His past employment was
as a real estate agent for six years. He was uogatpfor a few years after that The
applicant lived at Minas Gerais. He lived at anradd in Rio de Janeiro and then lived at a
different address in Rio de Janeiro. The applistated that he attended school in Brazil and
he then attended university in Brazil. He stated tte obtained a Bachelors Degree as well
as a post graduate qualification. The applicamt ateended school in Country A. He arrived
in Australia on a Brazilian passport. He has presiy travelled outside his home country
before his journey to Australia. He travelled tou@try B for a visit and then travelled from
there to Country A to study. To the question: ‘Dal have difficulties obtaining a travel
document (such as a passport) in your home cournhgapplicant stated: “No”. He
departed legally from Rio de Janeiro. The appliciated that he has not been in contact with
relatives in his “home country or any other couhtry

The applicant stated that he has a right to emtegsade in Country C. The applicant stated
that he has not ever had, or used any other passpiwavel document.

He submitted a photocopy of 6 pages of a passport Brazil. The passport had been issued
in his name. The passport contained a copy of@an which he entered Australia.

The applicant stated in the application for a prta visa that he is seeking protection in
Australia so that he does not have to go back &ziBr

The applicant provided a statement that outlinedmdind where in Brazil he was born. He
stated that he is Brazilian, not religious. Hisalsaccupation is a real estate agent. The
applicant left Brazil and arrived in Australia.

In answer to the question, ‘Why did you leave twintry?’ the applicant stated:

Since | finished school | trying to leave the caynt am being persecuted by
authorities in Brazil. Military, Mason and governmbe | live in another country by



that Brazil has always been and will be a countrgoorupt and justice always be
colluding with this system. Even though my phamg,homes and my car were also
hears talk in open this whole truths. So lookanother nationality in which | believe
in the constitution.

In Brazil and | maligned standerous in any plaaytlive and live, police say that |
am gay, | am traitor of patria. My friends andateles are attacked, my car CD
player was stolen shortly after having arrived fi@ity] | am awake during the night
with police sirens or telephone calls connecteduh my street during the day or at
night, gun fire, machine gun burst to get establisiso the next day | do not
concentrate or cheer for work or study.

During my course in English and Spanish soldientice, | threatened with death or
threatened my parents and my brother. The pdlamdsn the door of the course or
going with the siren on throughout the school.

When finished the college traveled to [city] inatempt to rid the problem but | had
the same persecution in [city] The people who églme get jobs were dismissed
from their jobs. My passport was stolen in thekrthat was locked in my room.
Then came within a book from the School of Engl[slme] School, where the

theme was murder and death. Throughout the tiatditted in [city], my family was
threatened with death, and my life too. Thusgity] | was sent away from all that
jobs I had. So | was forced to return to BrazileTihcreased persecution, threats to,
and discrimination, | do not work. Military autlities and slanderous and slander me
saying that | am gay, | am traitor of patria. lovember [year], stole the truck from
my uncle [name], as a form of punishment for havefgthe country.

My level of professionalism is high but no compaayls me to work, much less to
do interviews. Why soldiers go to the company bsldnder and libel, which is
sabotaging any and every kind of attempt to makeaynoor even me integrate
socially. The continuing threat when | went dowritte Rio de Janeiro before my
arrival, all my cousins were attacked, my aunt [@htald although the job because |
lived in your house.

Military sabotage document of your property chayger property for Catholic
church. Today Iracy house not is in your name j$@atholic church property.

Real estate market worked sector bandages. [N&i@le Janeiro. My number of
‘Creci’ [number], or during that period, that washad working on February until
August, my customer was military and Masons, sdtar feaving are laughing and
put the finger in their mouths as a sign of silence

Since my graduation until now, the authorities na#l that | cannot work or mount a
company, when step on the street are a sign od™zeot make money.

| could not bring any kind of document to proveécause the migration suspicious
and could not let me enter. In the week precediggleparture, R$3,000,00 Reals
(three thousand Reals) stolen from my accodiite bank returned to me but the
bank would investigate the ‘cloning’ of the cardy llank manager sent the email
statement that showed the theft of money from nopact. And in the month of
September deposited R$12,00 (twelve reals), ncelolnged in Brazil.

My cousin [name], was robbed week before traveltmgustralia, stole his car,
stopped at a signal in Rio de Janeiro When | wéseamall shopping bag to travel to
a military ‘paisana’ passed by me and said, ‘wiffer’ and put the finger in their
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mouths as a sign of silence and then placed hid banhe chest doing sign of
Mason.

[Date] Sunday morning before travel to Australidha neighbourhood was
street............ where | lived when they go out to doalkya group of traffickers
invaded the street and arrested all the peoplepaksed on the street inside the
bakery, including me. Traffickers through all tiee for the top they had machine
guns, grenades and so on. One wore a wig because before had taked my cousin,
[name], son of [name], residents of Rio de Janeind, put him, the nickname of wig.
Why has the big hair The traffickers threateneeveryone all the time. Stop the
cars that passed on the street and threatenedi@ath. After much fear went away.
| did a brief walk and came back home to go runmintipe airport, | found cops on
the street where they were passed by the handhetmouth, did sign Mason, others
laughed and so on.

He | am in Sydney the same type of threat by paité Mason. Threatening my
parents will not let me work, slander me and slamate me. When | turn on the
passing car, i.e. the departure, (split, moneytlut,is, | cannot stay in Sydney).
When | am passing on the street people spit Calt@tiyduring the night. (sic)

The applicant then listed a number of text messtgade had received. One was sent in
November and stated: “Hey you coming to Surferg)”(8nother read: “Hey Kylie its Erin
not sure | gave u (sic) my new number yet.....Bat ywondering if you've been paid yet?
Also are you going out tomorrow night?”

In answer to the question, ‘What do you fear mgyplea to you if you go back to that
country?’ the applicant stated:

When | arrived in [country], my uncle [name] hadlsh his truck and got stuck in the
trunk of the car the robbers during several holmghe weeks that happened the
theft, soldiers dressed in civilian stayed with ¢ae from, did ‘monza’ stopped with
the trunk open, because my uncle had been arriestiele the trunk, and the finger in
the mouth making sign of silence. The mark monzameef ‘M’ Mason.

So all those who are part of my group of friendsataitives are attacked or lose their
jobs, my family and threatened with death. | waalke during the night, being
subjected to psychological torture, as torture exetution of military and specialty
in America Latin. And nocturnal and easy to sineilan assault or a kidnapping or
bullet missed and | run in Brazil. In additionjostice does not work there is no
research and no punishment and simple and easiyfanilitary or police do this

kind of crime.

When the police invade the slum killed over 30 peapcluding children, elderly
students and workers and nothing happened, anddgghmished. My life does not
mean anything to the authorities in my country.e Tével of violence and very high
in all aspects impunity further. (sic)

In answer to the question, ‘Who do you think magniianistreat you if you go back?’ the
applicant stated:

Military kill me or my family or relatives or sonféends. It's very simple making
this because don’t have investigation and don’et@wnish. And | don't change my
opinion: | think not necessary change the Brézlonly go away the Brazil. Brazil
history is the same, not change, corruption, peopfe, in punishment, justice don’t
working. (sic)
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In answer to the question, ‘Why do you think thifl happen to you if you go back?’ the
applicant stated:

All the history in South America is same torturiélek, not punish, bad justice, etc.
(sic)

In answer to the question, ‘Do you think the auities of that country can and will protect
you if you go back? If not, why not?’ the applitatated:

I tried by all authorities in my country and do et help.

1 Public Prosecution Service

2 Human Rights of the Bar of Brazil — Rio deeglam

3 Public Defender’s Borra da Tipico — RJ

4 Advocacy Centre of Rio de Janeiro

5 Tried protocol petition with the forum [nameRio de Janeiro, was not accepted.

6 |looking for aid “caritas” of the lady thatlpe refugees, advised me to leave the
country and get help elsewhere. So sought politefalge here in Australia. Through
all these institution do not receive any kind olfphar even a positive advice to my
problem.

The strategy that the authorities and use thisawed me alone, without friends
without work and without any kind of help, justiceam here in Australia alone,
without friends, without family, without work. Isot easy to live like this but |
believe in Australian justice. (sic)

At the time of lodging the application for a prdiea visa the applicant provided a number of
photographs including a photograph of a tree wittials carved in it, a photograph of a
suitcase, a photograph of the 327 bus in Sydnplipgograph of grafitti on walls and
photographs that the applicant claimed had the gvdhgital date on it. The applicant also
provided a birth certificate, education documemid a statement of induction training. The
applicant had written on the statement that thenad been left out of his name and this
means “without job, money, friends etc”.

The Department held an interview. The intervieagked the applicant if he had ever
suffered from a medical condition. The applicaatexd that he has not. The interviewer asked
whether he had ever been treated for anythingagmaised with any condition. The

applicant stated that he has not been for a psychea medical examination. The applicant
stated that he is completely normal and thereyardels. The interviewer suggested that the
applicant obtain help. The interviewer asked thaieant if he had been for a medical check.
The applicant stated that he had. The intervieteted that he was very concerned and asked
the applicant if he would go to have some medestist The applicant agreed to do so.

On the Department’s file there is information ttreg applicant was approved for Asylum
Seeker Assistance. An intern clinical psychologisite a brief report to the Asylum Seeker
Assistance Scheme after seeing the applicant &nefort is on the Department’s file.

The delegate refused to grant a protection visa@nad that the applicant is not a victim of
any Convention based persecution.
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The application for review

At the time of lodging the application for revieletapplicant did not make any submissions
or provide further evidence. On page 5 of the @pgibn for review, the applicant was
informed that he should have any documents that@ren English translated by a qualified
translator and he should give the Tribunal thedlietions with the original documents.

The Tribunal wrote to the applicant and acknowledigeeipt of his application for a
protection visa. The Tribunal informed the applicdrat he should send any documents,
information or other evidence that he wanted thbulal to consider. The Tribunal informed
the applicant that any documents not in Englishukhbe translated by a qualified translator.
The applicant did not respond to the Tribunal'telet

The Tribunal wrote to the applicant and invited lora hearing. In that letter the Tribunal
informed the applicant that any documents or writtieguments sent to the Tribunal should
be in English or be translated by a qualified tiaies. The Tribunal informed the applicant of
the telephone number of the Translating and Inétiny service.

The Tribunal hearing

At the hearing the applicant stated that he undedsthe interpreter very well. The Tribunal
informed the applicant that if he had difficultiesderstanding the interpreter that he should
let the Tribunal know. The Tribunal also informtbe applicant that if he had any difficulties
understanding the Tribunal’s questions he shoulthieTribunal know.

The Tribunal informed the applicant that the pratiegs were informal. It informed the
applicant that it accepted that he satisfied titeraon that he was outside his country of
nationality. The applicant stated that he didheote problems with the interpreter and he
had no questions at that stage of the hearing.

The applicant gave evidence of when he was boendd¢s not work in Australia He
worked as a real estate agent/broker in Brazilptdeided his Brazilian passport to the
Tribunal. The applicant stated that he had a matbefore the present one. On his current
passport he has only travelled to Australia.

The Tribunal informed the applicant that it wasmgpio ask questions about his application
for a protection visa and his handwritten statem&hné applicant stated that he did not have
any help in preparing his application for a pratatvisa and his statement. He translated it
on the internet and that is why it was not gootie @pplicant stated that he went to RACS
and spoke with a person who gave him a form akedatio him about his case.

The applicant stated that the information in higligation for a protection visa is correct.

The applicant stated that the information in higtem statement is correct. The Tribunal
asked the applicant if there was anything thatdeklaft out that he would now like to claim.
The applicant stated that the Department did ri@ tato account the information that money
was stolen from his account one week before hertkzp8razil although it is written there.
He showed the document to the Immigration agent@nshid there was a problem with the
police in the applicant’s country. However, for gqgplicant it is relevant. The Tribunal asked
the applicant what he meant when he referred tanth@gration agent and asked if he meant
the Departmental interview The applicant stated®yke meant the interview, the last
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interview. The Tribunal asked the applicant ifvheuld like to give more detail about this
matter.

The applicant stated that the week before, he Bd@DD Reals in his account. The week
before he travelled, he went to the bank to takemmaney and money had been stolen. He
talked with the manager who said they had to ingatt and it was going to take time. The
applicant told her that he had to travel to Ausr#ie following week and needed the money.
He had bought a ticket and was ready to travek 8placed the money in the account but
the investigation continued. In Brazil, they cldrenkcards.

The applicant stated that it was the governmertsiode the money. It was a way of putting
pressure on him and threatening him. After hevadrin Australia he rang the bank manager
and told her that he needed documents that the yneae stolen and that the bankcard had
been cloned and she sent that to the applicantdyyoivthe internet. All that was made up
by the authorities of the government to put pressur the applicant and threaten him. He
tried to show the migration agent but he did nobtihe applicant to show it. The Tribunal
asked the applicant if he had the document with hliine applicant stated that it is not
translated and he does not have it with him. Hendi give the document to the Tribunal or
the Department. The applicant stated that thabtihe thing he has is the email.

The Tribunal asked the applicant if the bank wde &bfind out who made the cloned card.
The applicant stated that the email was aboutlthree¢not who made it. The applicant stated
that there were 12,000 Reals in the account, &0@DFReals were stolen, and then 3,000
Reals were replaced.

The Tribunal asked the applicant if he knows whyygbvernment is trying to persecute him.
The applicant stated that his idea about Brazhas he does not believe in that system and
does not believe in justice there. They perseeumeabout his opinion there. The applicant
was attempting to give his evidence in English gredTribunal asked if he could speak
Portuguese so that the Tribunal was clear about dhavas saying. The Tribunal asked the
applicant why he was persecuted because of hisoopimhe applicant stated this is because
the system is terribly corrupt and is still veryrept. The justice system is not working.
People at the top of the pyramid do what they wdittere is no penalty. There is extreme
corruption in the police. It is very dangerous.

The applicant decided to leave the country forfedint system and that is why he is being
prosecuted because he does not believe in th&nsysfhat system does not believe in the
Brazilian Constitution. The applicant lived in Rle Janeiro in Brazil before he came to
Australia. His parents, who are retired, live imis Gerais in Brazil. It is a different state
and far from the state of Rio. He has one siblifgWes in Brazil. His sibling is an
academic. The applicant has had very little cantgith his sibling since he has been in
Australia. The applicant speaks with his parentsg®unday since he arrived in Australia.
They prefer him to live in Australia because thisreo violence here. It is more dangerous
in Rio. He is not married and does not have céildr

The applicant stated that he attended universiBrazil. He also has a post-graduate degree.
The applicant also speaks Spanish. He studiediS$penBrazil.

The applicant did some study in Country A for thneenths. He went there to study English.
He also went to Country B, and then went to CouAtride went to Country B because his
ex-girlfriend lives there. The applicant statedtthe has not travelled outside Brazil other
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than the trips to Country A, Country B and AustralHe lived in Brazil until he came to
Australia. He tried to find a job in Australia g does not have documents or English. The
Tribunal asked the applicant if he was still doihg job of distributing newspapers that he
was doing when he went to the Departmental interviéhe applicant stated that he was
doing that from a truck.

The Tribunal asked the applicant why he appliel@ave Brazil to come to Australia. The
applicant stated that Australia is receptive topbedrom Latin speaking countries and it
needs qualified people. The Tribunal asked théicoyu why he left Brazil. The applicant
stated that it is because the government doeenbirh work. The police are after him. They
sabotage his work. His family is threatened wigatth. He is threatened with death. When
he attended the English course, the police wouldrbihe doorstep with sirens blaring He
was threatened with death and all kinds of persecatf that type. They were calling him
names. They called him gay. They asked why hdeudaio leave his country. The applicant
stated that he is not gay.

A lady helped him at the Red Cross. She then mawvedifferent sector and could not help
him any more. . The letter from the Australian Rrdss states that the applicant’s case
officer has changed and she will not be his caBeenfany more. The applicant stated the
guestion is why. The Tribunal informed the appiicthat these things happen (case officers
change). The applicant stated that in his casenbrmal.

The Tribunal asked the applicant if he wanted teehebreak. He stated that he did not want
a break and will continue. The Tribunal askedapplicant if he considered applying for
refugee status in Country A when he was there. afipdicant stated that he did not know
about the status of refugees at that time. Heahawfessor in Brazil who was a teacher in a
preparation course for the applicant’s degree.t€heher spoke to the applicant about
refugee status. The applicant was trying to ddhrsexams but he was not allowed to pass
the exam.

The Tribunal asked the applicant why he statedhbatas not allowed to pass the exam.
The applicant stated that he passed the multimeelrexam. He passed the second stage
written exam the first time he tried and then hette another multiple choice exam but had
to go to the second one again, and failed. Itswase sort of repression against migration.
The Tribunal informed the applicant that it did moderstand what he meant. The applicant
stated that it was in Brazil but he was also aéfédh Country A. The Tribunal asked the
applicant why he did the exams again if he hadguh®e multiple choice exam and the
written exam. The applicant stated that you hawdotit in two stages. The first step is
multiple choice and then there is a practice ex&ioi® sitting for all those exams he had to
do a short course.

The Tribunal asked the applicant what he fearsheifpen to him if he returns to Brazil.

The applicant stated that he is not going to chdmgepinion of Brazil, of the police, or of
the system. It is the second most violent couintitjpe world. Only African countries with
civil war are more violent. It is very easy fost@ay bullet to finish him off that way. Instead
of threatening him they will carry out an executidhis normal to execute 30 people or 15
people when one goes to the favelas.

The Tribunal asked the applicant if there was owe&lent that caused him to fear for his
safety or several. The applicant stated that oxd&ymorning before travelling to Australia
he was going to go for a walk in the park and hatwe have a coffee at a coffee shop.
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Traffickers closed the street. There was shoatiitly machine guns. There were hand
grenades. The whole street was blocked off. Eorexyan into the coffee shop. Everyone
was threatened. There was shooting. The applicasttdere for about 40 minutes. He took a
taxi and went to his home. He had already packeldshowered.

The Tribunal asked the applicant if he was tallabgut drug traffickers. The applicant
stated that his apartment is two blocks away froenfavelas. There the police also come.
There is agreement between the traffickers angohee about the drugs. They can carry on
with the drug traffickers. They did not kill the@ant there and then because they did not
want to. There were 6 to 7 traffickers there. Thveye 16 to 17 years old. To go back is very
dangerous.

The Tribunal informed the applicant that from whatwas saying the traffickers were not
targeting him. The applicant agreed but statetitheas exactly the day that he was going to
leave. He asked if that was a coincidence. Itjwsisa few hours before he was going to
leave. Why did it not happen before?

The Tribunal asked the applicant if he had anylilewith the authorities in Brazil. The
applicant stated that it was just in the contextisfopinion of the country: social group or
political opinion.

The Tribunal asked the applicant if he had anyifipgmouble with the police or the
government authorities. The applicant stateddah&tide that context “no” He attended
university, studied and worked. He was not arcestde was not detained.

The Tribunal asked the applicant if he paid fordws trip to Australia. He stated that he
sold his car.

The Tribunal asked the applicant if there were @imgr incidents that happened to him that
caused him to fear being persecuted by the auigmriThe applicant stated that before he
tried to find help with different government instibns in Brazil. He went to the public
prosecutor’s office. When he went home there wagliae car. It was not normal to have a
police car there because it is a very dangerow®@ad near the favelas. At night when he
went to bed there was machine gun fire in the str€bat was the day he went to the public
prosecutor’s office for help.

The Tribunal asked if there were other incideriike applicant stated that he was woken in
the middle of the night with police sirens. Hedsé English for 6 months in Rio. Police
would come with their sirens. Sometimes he wowtdtg school and the police would come
with their sirens at the door. The telephone iazrwas listened to. It is all in the file.

The applicant stated that the fears he has in Bigate to the police and the military. The
Tribunal asked if there were any other groups. dp@icant stated that there were not. He
lived 2 blocks away from the favelas. The Tribuasited the applicant if he had considered
moving to a safer location. The applicant staked the rent is cheaper. The Tribunal
brought to the applicant’s attention that he hashsponey to come to Australia and had
paid money for air fare, a visa and travel costsasked whether he had considered using
that money to live in a safer area. The applistaiied that the problem in his work was that
he saw military people and never saw anyone drassadilian clothes. He could not earn
money. He tried to get help from different autties in Brazil. He could not get help and
decided to come to Australia and see if he camgg@t The applicant stated that he does not
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know if he was a good lawyer or a good real estget. He informed the Tribunal that it
would have to ask the policemen and the army people

The Tribunal informed the applicant that it woutzhsider his application and his claims.
The Tribunal informed the applicant that it had @ems whether his claims were
Convention-related. The Tribunal also informeddbelicant that it had concerns about
whether he had a well founded fear of being peteeicu

The applicant stated that his friends and relatwere threatened. In one specific instance he
found a client to buy an apartment and got the d@ruation ready to be financed. She was
then sacked. This sort of thing happens all the ti His best friend at university, his car was
stolen. The authorities in his country make thgliapnt totally isolated without his being

able to earn a living. Harm happens to his friemid&hoever tries to help him. Here he tries
not to think too much about psychological tortureliscrimination.

The Tribunal asked the applicant whether his chags that he had been persecuted or
discriminated because of his political opinion.eTpplicant said “exactly”. The Tribunal
asked the applicant how he disseminated informatbmut his political opinion. The
applicant stated that he just talked with friendsraversity or work. He does not hide it. He
always felt like that. It is the truth. Why shduie shut up? Why comply with the system he
does not believe in.

The applicant stated that the last time he workd8razil was about three years ago. He
worked for a real estate agency. He did not hawewn business and worked on
commission. The Tribunal asked the applicant ihkd been to a medical test that the
Department asked him to go to. He stated thatdm w a psychological test and to medical
tests, blood tests and x-rays. The Tribunal askedpplicant if he went just once to the
psychologist. The applicant stated that he onlgtveace to the Red Cross. The applicant
stated that the Red Cross said they had troubl&actimg him on the contact number and he
did not have money to ring her on the telephonlee Tribunal asked the applicant if he had
managed to make contact with the Red Cross sincedegved that letter. The applicant
stated that he sent an email and he will go andhsse after the hearing.

The Tribunal received a brief letter in Portugufgeen the applicant who provided several
documents in English relating to a mortgage loamstdted that he was sending the
documents to prove persecution. These documentg abnortgage loan were not in his
name but appeared to have been sent to his endaéssd The applicant also sent a second
brief letter in Portuguese relating to moneys thate taken out of his bank account in Brazil
and he attached emails between himself and a bnklso attached a bank statement in his
name.

FINDINGS AND REASONS

The Tribunal accepts that the applicant is a aitiaeBrazil. The Tribunal has had regard to
the applicant’s Brazilian passport. The Tribunaleqts that the applicant is outside his
country of nationality.

The Tribunal accepts that the applicant fears natgrto Brazil for a number of reasons.
However, the Tribunal is not satisfied that thelegapt has a well-founded fear of being
persecuted for a Convention reason. The Tribuabt satisfied that the applicant’s
circumstances bring him within the definition ofedugee.
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The Tribunal has some concerns about the mentéihr@ahe applicant. He attended an
intern clinical psychologist who wrote a brief repthat is on the Department’s file.
However, there is no information in that report @hwould lead the Tribunal to conclude
that the applicant is unable to give competentewie. The role of the Tribunal is to
determine whether the applicant is a refugee. Titmuial finds that the applicant
participated in the hearing and gave clear evidahogit his claims. The applicant did not
have an adviser to assist him. However, the Tribisreatisfied that the applicant was able to
give competent evidence at the hearing and did so.

The Tribunal informed the applicant at the heathmg it had concerns as to whether he had a
well-founded fear of being persecuted for a Coneanteason.

The applicant claims that he has been persecutéuehyilitary, the government and the
Masons in Brazil. He claims to have been threatemebislandered He claims to have been
accused of being a traitor and of being gay, whiels not, and he claims to have been
prevented from working to earn a living. The apgficfears harm in Brazil. He does not
believe that the Brazilian authorities are ablprtect him from the harm that he fears. He
believes that his telephone has been listenedddartannot depend on the Brazilian justice
system or the authorities to protect him The appli@also claims that he was persecuted
because money was removed from his bank accountebleé came to Australia. The
applicant claimed that it was the government tt@ieshe money and it was a way of putting
pressure on him and threatening him. The applicasthever been arrested or detained.

The Tribunal is not satisfied on the evidence befothat one or more of the five Convention
reasons is the essential and significant reasothéopersecution which he fears, as required
by paragraph 91R(1)(a) of the Act. The applicarst ¢laimed that he fears being persecuted
for reasons of his political opinion and his mensbhgr of a particular social group. The
Tribunal finds that there is no evidence that thgliaant has been singled out or persecuted
for one or more of the five Convention reasons.

Although the applicant claimed that he has beesqueited by the police and the authorities
in Brazil and that he, his home, his car and hentts and family have been targeted, the
Tribunal finds on the evidence that the applica# hot been persecuted for a Convention
reason. The Tribunal finds that the applicant hadeen targeted or isolated by the Brazilian
authorities. The Tribunal finds that the applichas not been targeted or persecuted by the
Masons, the military or the police. The applicaas llso claimed that he was persecuted in
Country A whilst he was studying there and has iolex photographs including a
photograph of a bus in Sydney, Australia. The &japli perceives threats in a number of
everyday occurrences and items, including gradfal the wrong date on a digital
photograph.

The Tribunal accepts that the applicant may haea loaught up in fighting between the
police and traffickers from the favelas (or shatyns or slums). However, the Tribunal
does not accept that he was targeted or persefmtadConvention reason.

Section 91R(1)(c) of the Act states that Article(2)Aof the Refugees Convention as
amended by the Refugees Protocol does not appétdation to persecution unless the
persecution involves systematic and discriminatanyduct. Although the applicant
perceives ongoing persecution and victimisatioa, thbunal finds that there has not been
persecution involving systematic and discriminatoopduct.
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The applicant’s claim that he comes within the migbn of a refugee because he is a member
of a particular social group and because of higipal opinion is not accepted by the

Tribunal as the evidence provided by the applicaas not satisfy the Tribunal that a
significant and essential reason that he may lgetad for harm is for reasons of his
membership of a particular social group or histmal opinion. The evidence and
submissions provided by the applicant have nosfsadi the Tribunal that the reasons he may
be targeted for harm are his membership of a péaticocial group and his political opinion.

The applicant has claimed that the political sysieBrazil is corrupt and the judicial system
does not work there. The applicant has claimedtbdtas openly spoken about his beliefs.
The Tribunal accepts that the applicant has thiesesvand expressed his views to friends at
university and work. However, the Tribunal is natisfied that the applicant has been
threatened or persecuted for expressing or holiiese views. The Tribunal finds that the
applicant has not been persecuted for reasons @idtitical opinion.

The Tribunal is not satisfied that the applicans\warsecuted for reasons of his membership
of a particular social group or his political ofni The Tribunal is not satisfied that the
applicant has been harmed in the past for readdms membership of a particular social
group or his political opinion. The Tribunal doest accept as true that the applicant has been
persecuted in Brazil or that there is a real chainatehe will be persecuted in Brazil for
reasons of his membership of a particular soc@aligror his political opinion if he returns
there.

The Tribunal is satisfied that there is not a iFance that the applicant will suffer serious
harm amounting to persecution if he returns to Brakhe Tribunal is not satisfied that the
applicant has a well-founded fear of being persstér a Convention reason if he were to
return to Brazil in the reasonably foreseeablertutithe Tribunal is not satisfied that the
applicant is a refugee. The Tribunal is not sadthat the applicant has a well-founded fear
of being persecuted within the meaning of the Cative.

CONCLUSION

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

Dione Dimitriadis
Member

| certify that this decision contains no informatiwhich might identify the applicant or any|
relative or dependant of the applicant or thahésgubject of a direction pursuant to section
440 of the Migration Act 1958.
Sealing Officer's I.D. PMRTJA




