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FRENCH CJ, GUMMOW, HAYNE, HEYDON, CRENNAN, KIEFEL WD
BELL JJ. The plaintiff in each of these mattenseeed Australian territory by
entering the Territory of Christmas Island. Therifery of Christmas Island is
what the Migration Act 1958 (Cth) ("the Migration Act") calls an "excised
offshore place. Neither plaintiff is an Australian citizen. Neér held a valid
visa to enter Australia. On arriving at Christnisland, each was detained under
s 189(3) of the Migration Aét

Each plaintiff is a citizen of Sri Lanka. Eachiaed at Christmas Island
by boat. Each claims that he is a non-citizen ustfalia to whom, in the words
of s 36(2)(a) of the Migration Act, "Australia hpsotection obligations under the
Refugees Convention as amended by the RefugeescBitdt The Migration
Act provide$ that a person who, like each of the plaintiffsgdiae what the Act
calls "an unlawful non-citizen" by entering Austaal territory at an excised
offshore place, cannot make a valid applicationafersa. Accordingly, although
the plaintiffs claim to be non-citizens to whom #a$fia has protection
obligations, they cannot validly apply for thatsgaof visa known as protection
visas. They therefore cannot engage those prosbthe Migration Act which
would oblige the Minister to consider an applicatiand, if satisfied that the
criteria for granting the visa are met, grant tisav

While the plaintiffs were detained, officers ofethDepartment of
Immigration and Citizenship made, in each case,twleaartmental documents
refer to as a "Refugee Status Assessment”, or "R&A#d concluded that neither
plaintiff was a person to whom Australia had protet obligations. Each

1 s5(1).

2  Section 189(3) provides: "If an officer knowsreasonably suspects that a person
in an excised offshore place is an unlawful noreeit, the officer may detain the
person.”

3 The "Refugees Convention" means the Conventidatimg to the Status of
Refugees done at Geneva on 28 July 1951; the "Refu@rotocol” means the
Protocol relating to the Status of Refugees dorideat York on 31 January 1967.

4 s 46A(L).

5 s65.
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plaintiff asked for the decision made by the rete\@ificer of the Department to
be reviewed. What the Department calls an "Inddpet Merits Review", or

"IMR", was undertaken by persons who were not efScof the Department, but
had been engaged by a company with which the Depatthad contracted for
the provision of such reviews. In each case, theewer concluded that the
plaintiff was not a person to whom Australia hadtpction obligations.

The lawfulness of the plaintiffs’ detention is not issue in these
proceedings. But the plaintiffs assigned a ratlicdifferent basis for the
conclusion that their detention was lawful fromttheven by the Commonwealth
and the Minister. The plaintiffs submitted thagithcontinuing detention, while
inquiries were made about their claims to be redégg&vas lawful because those
steps were being taken under and for the purposéiseoMigration Act. By
contrast, the Commonwealth and the Minister suleahithat the plaintiffs were
detained while inquiries having no statutory foummg whether in the Migration
Act or otherwise, were conducted and that the dieterwas lawful because
those inquiries might, but need not, lead to anr@ge of powers under the
Migration Act. The resolution of this issue istial to the outcome of the
litigation.

The proceedings

Each plaintiff instituted proceedings in the omigi jurisdiction of this
Court, naming the Commonwealth, the Minister, amel person who conducted
the review, as defendants. Plaintiff M61 joined the fourth defendant the
departmental officer who made the original asseagnidaintiff M69 joined the
Secretary of the Department as the fourth defenddfach plaintiff alleged,
among other things, that he was not afforded prna@ddfairness during the
original assessment or the subsequent review. R&ohtiff alleged that the
persons who undertook the assessment and the meleaxaew made errors of
law by not treating themselves as bound to applgvest provisions of the
Migration Act and what this Court and other Ausaalcourts have held about
the way in which the criterion of being a personwbom Australia owes
protection obligations must be understood and agdpli

The plaintiff in the second matter, Plaintiff M6@yther alleged that the
provision of the Migration Act which precludes hifrom making a valid
application for a protection visa (s 46A(1)), ahé test of the section of which
that provision forms a part, are invalid.
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Each plaintiff claims relief by way of injunctionertiorari and mandamus.
Plaintiff M69 also claims relief by way of declamt. One of the declarations
claimed by Plaintiff M69 is a declaration that $8#46f the Migration Act is
invalid but these reasons will show that the cimgieeto the validity of s 46A
should fail.

In considering whether other relief claimed by thaintiffs should be
granted, attention must focus on what was donehen Ihdependent Merits
Review. What was done in the Refugee Status Assgdswas overtaken by
that review. These reasons will show that, in catidg a review, the reviewer
was bound to afford procedural fairness to the gemshose claim was being
reviewed, and was bound to act according to lawafplying relevant provisions
of the Migration Act and decided cases. Theseoreasvill further show that,
although certiorari and mandamus should not issukeclaration should be made
in each case that the person who conducted thedéndent Merits Review made
the error of law that has been identified and that plaintiff was not afforded
procedural fairness in the conduct of that reviéiere being no present threat
to remove either plaintiff without a further RSAihg undertaken, in which the
law would be correctly applied and procedural fess afforded, it is not now
necessary to consider granting an injunction.

The most important of the steps that lead to thes®clusions can be
summarised as follows:

(a) Because the Minister has decided to considercesing power under
either s 46A or s 195A of the Migration Act in eyetase where an
offshore entry person claims to be a person to whamtralia owes
protection obligations, the RSA and IMR processdei in respect of
each plaintiff were steps taken under and for th@gses of the Migration
Act.

(b)  Because making the inquiries prolonged thengfés' detention, the rights
and interests of the plaintiffs to freedom fromedgion at the behest of
the Australian Executive were directly affectedd dhose who made the
inquiries were bound to act according to law, affiog procedural fairness
to the plaintiffs whose liberty was thus constrdine

(c) The inquiries were not made according to law amre not procedurally
fair.
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(d) Because the Minister is not bound to considerasing either of the
relevant powers, mandamus will not issue to congpelsideration, and
certiorari would have no practical utility. Buttine circumstances of each
case, a declaration should be made to the effscritbed earlier.

Neither the issues which arise in these mattensthe particular questions
of statutory construction and application whichl figr consideration, can be
understood without close attention to the critalvisions of the Migration Act,
ss 46A and 195A, placing those provisions in threllevant legislative and
historical contexts.

Sections 46A and 195A

So far as relevant, s 46A provides:

"(1) An application for a visa is not a valid amaltion if it is made by
an offshore entry person who:

(@) isin Australia; and
(b) is an unlawful non-citizen.

(2) If the Minister thinks that it is in the publioterest to do so, the
Minister may, by written notice given to an offsaantry person,
determine that subsection (1) does not apply t@@plication by
the person for a visa of a class specified in gteranination.

(3) The power under subsection (2) may only be @sed by the
Minister personally.

(7)  The Minister does not have a duty to consideetiver to exercise
the power under subsection (2) in respect of arighofe entry
person whether the Minister is requested to doysthe offshore
entry person or by any other person, or in anyratreumstances."

So far as presently relevant, s 195A provides:
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"Persons to whom section applies

(1) This section applies to a person who is in mlee under
section 189.

Minister may grant visa

(2) If the Minister thinks that it is in the publioterest to do so, the
Minister may grant a person to whom this sectiopliap a visa of
a particular class (whether or not the person Imgiesd for the
visa).

(3) In exercising the power under subsection (2¢, Minister is not
bound by Subdivision AA, AC or AF of Division 3 diiis Part or
by the regulations, but is bound by all other psmns of this Act.

Minister not under duty to consider whether to e power

(4) The Minister does not have a duty to consideetiver to exercise
the power under subsection (2), whether he or shrequested to
do so by any person, or in any other circumstances.

Minister to exercise power personally

(5) The power under subsection (2) may only be @sed by the
Minister personally.”

It will be observed that both s 46A and s 195Aegivpower that it is said
"may only be exercised by the Minister persondlly'Both providé that the
Minister does not have a duty to consider whetbeexercise the power. The
power given by s 46A is, in effect, to determinatthn offshore entry person
may make a valid application for a visa of a clapscified. It is commonly
referred to as a decision to "lift the bar" (soih making a valid application for a
visa). The power given by s 195A is, in effectgtant a visa without there first

6  ss 46A(3), 195A(5).

7 ss 46A(7), 195A(4).
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having been a valid application for that visa. IBare powers that are
exercisable "[i]f the Minister thinks that it is the public interest to do so".

The issues

Each plaintiff's claim for relief, on account dfet alleged denial of
procedural fairness and error of law, necessamnbcted attention to what power
was exercised when the relevant departmental officeducted a Refugee Status
Assessment of each plaintiff, and when the independontractor conducted the
review of that assessment. There can be no coasime of what are the limits
on the exercise of a power without first identifyitihhe power that is exercised.

The Commonwealth and the Minister submitted tlodh the assessments
and the reviews of the assessments were underialedercise of non-statutory
executive power under s 61 of the Constitutionfollowed, so they submitted,
that there was no obligation to afford procedusainfess in the conduct of those
assessments and reviews, and that it mattered mether those who undertook
the inquiries had misunderstood or misapplied e |

Plaintiff M61 alleged that the RSA and IMR processundertaken after
the plaintiff had entered Australian territory, gn®perly seen as "either part of
the Minister's exercise of powers in ss 46A andAL@6 as informing their
exercise because of the centrality of a refugetustdetermination to the
execution of the Act". Although Plaintiff M69 adel these submissions as an
alternative way of putting his case, the princi@@ument advanced on behalf of
Plaintiff M69 was that s 46A of the Migration Ad invalid because sub-s (7)
gives "an effectively unfettered and unreviewabiatugory power to decide
whether or not to exercise the power in sub-s (2)Plaintiff M69 further
submitted that, if the inquiries made in the cowsthe RSA and IMR processes
were made pursuant to executive power under s GheofConstitution, and not
under any authority conferred by statute, thoseimgakhe inquiries were still
obliged to act with procedural fairness and additesdegally correct questions.

No party submitted that, on any branch of the arguts advanced, the
privative provisions of s 474 of the Migration Agére engaged.

As noted earlier, evaluation of the competing sigBians requires
consideration of ss46A and 195A in their propeatigbry and historical
contexts. The chief feature of statutory contexwhich regard must be had is
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those provisions of the Migration Act that provide the detention and removal
of unlawful non-citizens and, in particular, offse@ntry persons.

Detention and removal

As noted at the outset of these reasons, eadtifflavas detained in the
Territory of Christmas Island pursuant to the pavgiven by s 189(3) of the
Migration Act. Section 196(1) fixes the duratiohtbat detention. It provides
that:

"An unlawful non-citizen detained under section 18@ist be kept in
immigration detention until he or she is:

(@) removed from Australia under section 198 or; 189
(b)  deported under section 200; or
(c) granted avisa."

In the circumstances of these cases, where s Z)Qdapplication, the relevant
operation of s 196(1) is that each plaintiff mustkept in detention until he is
either removed from Australia or granted a visa.

Division 8 of Pt 2 of the Migration Act (ss 1989)Yegulates the removal
from Australia of unlawful non-citizens. Immedibterelevant to the
circumstances of these cases are certain of thesmnos of s 198(2). That
sub-section, so far as presently relevant, prowiaiats

"An officer must remove as soon as reasonably ade an unlawful
non-citizen:

(@) whois covered by ... paragraph 193(1)(b)p(qd); and
(b)  who has not subsequently been immigration el&aand
(c) who...

(1) has not made a valid application for a substantisa that
can be granted when the applicant is in the migmatone”.
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Section 193(1)(c) refers to a person "detained umsdésection 189(2), (3) or
(4)". Each plaintiff, having been detained undet89(3), is therefore an
unlawful non-citizen “"covered by ... paragraph 193(.. (c)". Since each
plaintiff is an offshore entry person, neither Hasen, or could have been,
immigration clearedd Since each plaintiff is an offshore entry person

Australia, neither can make a valid applicationdorisd.

On an initial reading of s 198(2), it might be dlgbt that the conditions
which engaged the obligation to remove each pfaiimtm Australia "as soon as
reasonably practicable” were satisfied as soonhas plaintiffs entered the
Territory of Christmas Island. If that were so,wbuld also follow that the
continued detention of the plaintiffs, for so loag was necessary to undertake
the RSA or the IMR, was unlawful. (In neither casere processes for the
plaintiff's removal from Australia set in train irafter the completion of both
the assessment and the review.) Detention is nedjiind authorised by the
Migration Act until removal or grant of a visa. Bfiattention were confined to
the words of s 198(2), there being a duty to remeaeh plaintiff as soon as
reasonably practicable, with there being no poksibof making a valid
application for a visa, prolongation of detentian $0 long as was necessary for
the Department to conduct inquiries about the redugtatus of the plaintiffs
might, at first sight, appear to have been unlawful

As noted at the outset of these reasons, howevelimportant to explore
the foundations for accepting, as the plaintiffd, dhat their detention while the
RSA and IMR processes were undertaken was lawkkploration of those
foundations shows what powers were being exercisedn the RSA was
conducted and a review of that assessment wastakdar

To read s 198(2) as not permitting detention totang as was necessary
to undertake the RSA and IMR processes would imjzsibly divorce it from
its text and its context.

First, there is a textual reason for reading 2P8&s permitting detention
for those purposes.

8 ss 166(1)@)(i), 172(1)(b).

9 s46A(1).
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Section 198(2)(c) expressly contemplates that alawful non-citizen
who is covered by s 193(1)(c) could make a valigliaption for a substantive
visa that can be granted when the applicant ihénmigration zone. Yet, by
operation of s 46A(1), no offshore entry persomiumstralia can make a valid
application for a visa. Section 193(1)(c) dealshwpersons who are detained
under s 189(2), (3) or (4). Sub-sections (2), 48) (4) of s 189 contemplate
detention of persons in various circumstances. -seation (2) of s 189 deals
with persons in Australia, but outside the mignatamne, suspected of seeking to
enter the migration zone; sub-s (3) with unlawfainfcitizens in an excised
offshore place; sub-s (4) with persons in Austrabat outside the migration
zone, suspected of seeking to enter an exciseticvéfsplace. Whichever of
those powers of detention were to be engaged, ¢h&op detained, if brought
into Australia, would be an offshore entry persoacpuded by s 46A(1) from
making a valid application for a visa. The onlyyao to permit the making of a
valid application for a visa by an offshore entgrgon in Australia is the power
in s46A(2). The fact that s 198(2)(c) contem@atee making of a valid
application for a substantive visa by a person uwhaovered by s 193(1)(c)
suggests strongly that s 198(2) should be rea@m@siing detention while steps
are taken to determine whether the person detahedld be permitted to make
such an application by the Minister exercising powrder s 46A(2).

There are also contextual reasons that point ® dbnclusion that
detention while steps are taken to determine whetie detainee should be
permitted to make a valid application for a viséaisful.

First and foremost among those contextual reaisahst, read as a whole,
the Migration Act contains an elaborated and imenected set of statutory
provisions directed to the purpose of respondinthéinternational obligations
which Australia has undertaken in the Refugees €oton and the Refugees
Protocol. In some respects, as was explainedAGYV and NAGW of 2002 v
Minister for Immigration and Multicultural and Ingenous Affair$, the
provisions of the Migration Act may, at times, hay@e beyond what would be
required to respond to those obligations. It i$ mecessary to explore those
issues here. Rather, what is presently signifiganthat the Migration Act
proceeds, in important respects, from the assumptitat Australia has

10 (2005) 222 CLR 161 at 178-180 [54]-[59]; [2005C A 6.
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protection obligations to individuals. Consistevith that assumption, the text
and structure of the Act proceed on the footing tha Act provides power to
respond to Australia's international obligationsglognting a protection visa in an
appropriate case and by not returning that perdoectly or indirectly, to a

country where he or she has a well-founded fegreo$ecution for a Convention
reason.

To understand how that assumption is reflectetiénMigration Act, it is
necessary to recognise some features of the histdhge relevant provisions.

Historical context

In 2001, the Parliament enacted six Agtone after the other, which
affected the entry into, and remaining in, Aus&diy aliens. Those six Acts
were all assented to, and for the most part catoeojperation, on the same day.
The first of those Acts, th@order Protection (Validation and Enforcement
Powers) Ac001 (Cth) ("the Border Protection Act"), soughtvadidate certain
actions taken between 27 August 2001 and the comensent of the Act. The
actions in question were actions taken by the Commwealth, by any
Commonwealth officer, or by any other person actimg behalf of the
Commonwealth, in relation to the MWVampaand certain other vessels, and
actions in relation to persons who were on boanddlvessels during the relevant
period. The circumstances that gave rise to thas®ns are sufficiently
described irRuddock v Vadarlié. In addition, the Border Protection Act, and
several of the other five Acts, amended the Migrat\ct to change the way in
which persons who arrived in, or sought to entaerstfalian territory without a
valid visa were to be dealt with.

11 Border Protection (Validation and Enforcement PosyerAct 2001 (Cth);
Migration Amendment (Excision from Migration Zoejt 2001 (Cth);Migration
Amendment (Excision from Migration Zone) (ConsetjakRrovisions) Ac2001
(Cth); Migration Legislation Amendment Act (No 2001 (Cth); Migration
Legislation Amendment Act (No 3001 (Cth);Migration Legislation Amendment
Act (No 6)2001 (Cth).

12 (2001) 110 FCR 491.
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Those changes had a number of features of imneediddvance to the
present matters. First, certain Australian teryitancluding the Territory of
Christmas Island, was excised from the migrationeZp thus introducing the
category of places called excised offshore places. person who entered
Australia at an excised offshore place, after thaseon time, and who became
an unlawful non-citizen because of that entry, wdentified as an "offshore
entry person”. The Migration Act was amenfely inserting s 46A, to provide
that an application for a visa is not a valid agggiion if it is made by an offshore
entry person who is in Australia and is an unlavafoh-citizen.

One of the consequential provisions made for dgalvith unauthorised
arrivals in places excised from the migration zomas to provide, by the
insertion of s 198A into the Migration Agtthat offshore entry persons might be
taken from Australia to a country declared undeat tsection. The new
s 198A(3) provided that the Minister might declareountry for the purposes of
that section by declaring that, in effect, the dopim question provides access
for persons seeking asylum to effective procedimesassessing their need for
protection; provides protection for persons seeki@gylum pending
determination of their refugee status; providestgmiion to persons who are
given refugee status pending their voluntary reg@dn to their country of origin
or resettlement in another country; and meets agleliuman rights standards in
providing that protection. An offshore entry pardmeing dealt with under that
provision is taket! not to be in immigration detention. The RepulofcdNauru
and Papua New Guinea were declared countries asdrgewere removed from
Australia to those places in exercise of the paywen by s 198A.

The Department referred to the procedure contaegblay s 198A, of
removing offshore entry persons from Australia tootaer country, as the
"Pacific Strategy”. Removal of offshore entry mars to those countries began
in 2001 but ceased in 2008.

13 Migration Amendment (Excision from Migration ZoAe&).
14 Migration Amendment (Excision from Migration Zo®e), s 3, Sched 1, item 4.

15 Migration Amendment (Excision from Migration Zoi€pnsequential Provisions)
Act, s 3, Sched 1, item 6.

16 s 198A(4).
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While the so-called Pacific Strategy was operaticigims by offshore
entry persons taken to a declared country that theye owed protection
obligations were assessed according to procedpexsfied by the Department.
The document that recorded those procedures begastdbing Australia's
international obligations in the following terms:

"Australia's primary obligation under the Refugé&&snvention is not to
refoule (return) a refugee, either directly or indirectly,a country where
they have a well-founded fear of persecution fo€avention ground.
Australia's protection obligations extend to reegjevho have entered
Australia's territorial seasThe Pacific strategy in no way detracts from
these obligations. (emphasis added)

Because persons dealt with under these procedwses mot in Australia, but
were in either Nauru or Papua New Guinea, s 46&efMigration Act did not

apply to prevent their making a valid applicatiam & visa. But being outside
Australia, and in a declared country, such persmmsd apply for only certain
classes of visa and, in particular, could not adplya Protection (Class XA)
visa.

It is not necessary to examine further the opematif the arrangements
that were made to effect the Pacific Strategy. Vi#haresently important is that
the changes to the Migration Act that were workgdirserting s 46A and, in
consequence, inserting s 198A, are to be seerflastiry a legislative intention
to adhere to that understanding of Australia'sgalbions under the Refugees
Convention and the Refugees Protocol that informibseér provisions made by
the Act. As the document recording procedures ddministration of the
so-called Pacific Strategy said:

"“The new legislation underpinning the Pacific st has two
mechanisms that reflect Australia's obligations exndrticle 33 of the
Refugees Convention and other Conventions. Theshamisms are:

. a framework to enable the Minister for Immigratioand
Multicultural and Indigenous Affairs to decide whet to allow an
application for a visa to be made by unauthorisedvals on excised
offshore places(offshore entry persons) (while in Australia),
following consideration of protection obligationader the relevant
United Nations Conventions; and
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the ability to take unauthorised arrivals who hamtered Australia at
excised offshore places (such as Ashmore Reef amdst@as
Island) to another country provided that the Migidbr Immigration
and Multicultural and Indigenous Affairs has deethunder s 198A
of the Migration Act 1958that the country [meets the requirements
described earlier]." (emphasis added)

In the light of these considerations of text amohtext, the obligation
created by s 198(2)(a) to remove an unlawful nozem who is covered by
s 193(1)(c) "as soon as reasonably practicablelldime read as accommodating
the making of inquiries, in the words quoted earli® enable the Minister ... to
decide whether to allow an application for a viesabe made by unauthorised
arrivals on excised offshore places”. That is,98(2) should be read as
accommodating the taking of steps for the purpdseforming the Minister of
matters relevant to the possible exercise of paweer either s 46A or s 195A.
Assuming the relevant steps were taken promptlyl (e contrary was not
suggested in either of these matters) detentiodewhie inquiries were made
would be lawful.

To state the accommodation between s 198(2) angddbsible exercise of
power under s 46A or s 195A in this way does ngressly identify whether, or
to what extent, there has been any exercise of pomager those sections. Or, to
put the same point another way, what exactly isnibg "the taking of steps for
the purpose of informing the Minister of matterkevant to the possible exercise
of power"? Given that the Commonwealth and theidfien submitted that the
inquiries that were made were not undertaken uatdker s 46A or s 195A, but
were made in exercise of non-statutory executivevgop it is necessary to
examine the matter further. To do that, it is sseey to begin by considering
what the Minister has directed be done.

The Minister's announcement

On 29 July 2008, the Minister announced that theveBiment had
decided to strengthen and enhance the RSA procédss announcement
followed an earlier announcement by the Governnmigrdt asylum claims of
future unauthorised boat arrivals would be proasseChristmas Island".

Following the announcement of 29 July 2008, th@ddement developed
two procedural manuals describing the operationthef RSA process: one
entitled "Refugee Status Assessment Procedures afafithe RSA Manual"),
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and the other "Guidelines for the Independent MeRieview of Refugee Status
Assessments” ("the IMR Manual”). Argument of thegent matters proceeded
on the basis that the editions of those manualdymed in September 2009 and
August 2009 respectively were used in connectioth e assessment and
review of each plaintiff's claims.

The manuals were cast in terms that made plainthea processes for
which each provided were to be appliedatiounlawful non-citizens who entered
Australia at an excised offshore place and whdahasRSA Manual said, raised
“claims or information whichprima facie may engage Australia's protection
obligations".

The adoption of these procedures, and their agtpiic in these particular
cases, can only be understood as implementing ntheuacements that have
been mentioned: one that the Pacific Strategy evaol longer be followed; the
other that steps of the kind ultimately recordedh@ RSA Manual and the IMR
Manual would be undertaken as the means of meéumsgralia's obligations
under the Refugees Convention and Refugees Proiostéad of following the
Pacific Strategy. And if the power to remove offish entry persons from
Australia under s 198A was not to be used, the stdjutory powers that could
be engaged to avoid breaching Australia's intesnati obligations were the
powers under ss 46A and 195A.

The RSA Manual

The purpose of the RSA process was describedanRiBA Manual as
being "so that the Minister ... can be advised whetAustralia's protection
obligations under the Refugees Convention are esdjag It was said that
“[c]onsideration of the exercise of the Ministggewer under s 46A to allow a
visa application to be made will occur followingsassment of protection
obligations as outlined in this manual”.

Much emphasis was given in the Manual to the R®dcgss being "a
non-statutory process". But the source of the padwendertake the process was
not identified. Rather, the Manual described whatre said to be some
consequences of the process being "a non-statptocgss”. In particular, it was
said that "[t]his means that the Migration Act, egration Regulations 1994 ...
and Australian case law on the interpretationshefdefinition of a refugee and
‘protection obligations' do not apply”, though &svsaid that "officers should be
guided by these as a matter of policy".
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The Manual said that the common law rules of ratyustice or
procedural fairness were to be applied "to safafjube fairness of the RSA
procedures”. The particular procedures laid dawthe Manual were described
as being "modelled closely on the onshore [p]radectvisa determination
procedures”. In that respect, it may be noted, tAllhough the process was
repeatedly described as "non-statutory”, the Mapuateeded on a footing that
suggested that some provisions of the Migration &uplied to at least some
aspects of the process. So, for example, thetairecgiven in the Manual about
seeking further information or comment from a claimh proceeded on the
footing that what the Migration Act describes asnfdisclosable informatioh”
need not be disclosed, regardless of whether pupakthirness would require
that to be done.

If, at the end of the RSA process, an offshoreygmrson was found to be
owed protection obligations, the Manual descrifeidonsequence as being that
a submission would be prepared by the Departmerth&oMinister "advising the
Minister that Australia's protection obligationse angaged and seeking his/her
agreement to lift the bar under s 46A of the AcBy contrast, if the officer
making the assessment determined that the persemuotaa person to whom
Australia has protection obligations, no submissiavuld go to the Minister.
Instead, an opportunity would be given to seekrédweew of the decision under
the IMR process. If the outcome of the review wagative, an opportunity
would be given to the person to provide any newdafitional information which
he or she wished the Department to take into censiin. A further assessment
would be undertaken by the Department of whethgradiner international treaty
obligation was engaged in the particular casenolbther international obligation
was engaged, the process for removal of the péreonAustralia would begin.

The IMR Manual

As would be expected, much that was set out inNti¢ Manual followed
or reflected what was said in the RSA Manual.s lthierefore not necessary to do
more than mention some particular matters arisiogfthe IMR Manual.

17 ss 5, 424A(3)(c).
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The system of Independent Merits Review was desdriin the IMR
Manual, as having been introduced as one of the aremngements announced
by the Minister on 29 July 2008. Previously, rewse of departmental
assessments of refugee status had been undertgkansénior officer of the
Department.

Much emphasis was given in the IMR Manual (as @swn the RSA
Manual) to the RSA process and the IMR processgo&ion-statutory”. Again,
however, the Manual did not seek to identify whatvpr was being exercised.
Rather, the consequences said to follow from tloeges being "non-statutory”
were identified. In particular, it was said in tidR Manual that independent
reviewers "may still be guided by the legislateteipretations of the Refugees
Convention in sections 36 and 91R-91U of the Aa Amstralian case law on
the interpretation of 'protection obligations™tliuvas also said to be "important
to note that these sources of interpretation aréinding authorities”.

The IMR process was subject to what the Departndestribed as "a
quality assurance check before an offshore entrsopewould be notified of the
outcome of the IMR review". That process, now suiged by the Registrar of
the Refugee Review Tribunal (while on secondmemih¢oDepartment), was said
to “primarily [involve] checking IMR recommendatien for spelling,
grammatical, cut and paste or other obvious erroBlit it was a process that
may "result in a suggestion being made to an inodget reviewer that he or she
may wish to consider an additional matter, consitere up to date country
information, or clarify parts of a decision-recandrecommendation”.

At the end of the review, the reviewer was to makeecommendation
about whether Australia had protection obligatidnsthe claimant. If the
reviewer concluded that Australia did have protetbbligations to the claimant,
a departmental officer would prepare a submissionttie Minister for
consideration of the exercise of power under eithd6A(2) or s 195A. If the
reviewer concluded that Australia did not have @ction obligations to the
claimant, no submission would be made to the Menist Steps of the kind
described in connection with the RSA process foisa@tering engagement of any
other relevant international obligation would bedertaken and, subject to that,
processes for removing the claimant would thenrbegi
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Review by contractors

What, if any, significance attaches to the faat,ts noted at the outset of
these reasons, the IMR process was conducted lsonserengaged by an
independent contractor, Wizard People Pty Ltd? t Toapany (the contractor)
had agreed with the Commonwealth that it would makecified persons
available to undertake reviews of unfavourable Be&uStatus Assessments of
offshore entry persons "seeking to engage Ausalpotection obligations
under the Refugees Convention”. As noted abowe,othly function of the
reviewer was to make a recommendation about whettaection obligations
were owed. Any decision to permit the making ofagiplication for a visa or to
grant a visa would be made by the Minister. Angisien to remove a claimant
would be made by a departmental officer.

It may be accepted, for the purposes of the ptasatiers, that neither the
contractor, nor any of the specified persons ergjdgethe contractor to perform
the services it had agreed to provide, is an affifehe Commonwealth. More
particularly, it may be accepted that the reviewen® are named as defendants
in these matters are not officers of the Commontealccepting that to be so
does not determine, however, whether relief ofkihe sought by either plaintiff
can now be granted. Rather, the observation thaget who conducted the
independent reviews are assumed not to be offafeitse Commonwealth could
determine only that a claim for mandamus, prolobitor injunction against
those persons would not, standing alone, foundotiggnal jurisdiction of this
Court under s 75(v) of the Constitution. In thesarticular matters, the
jurisdiction of the Court is found in s 75(iii) (amatters in which the
Commonwealth, or a person being sued on behalh@fGommonwealth, is a
party), s 75(v) (as matters in which mandamus apahction are sought against
the Minister and either a departmental officertmr Secretary of the Department
— all officers of the Commonwealth) and even, ppsha 75(i) (as matters arising
under any treaty — the Refugees Convention and Rb&ugees Protocol).
Accordingly, it is appropriate to leave, for anatliay, the question whether a
party identified as "an independent contractor"emtheless may fall within the
expression "an officer of the Commonwealth" in §vJ%n circumstances where
some aspect of the exercise of statutory or exesututhority of the
Commonwealth has been "contracted out".

Instead, attention must be directed to what pomaes being exercised in
each of these cases whaitile the claimant was detaineal departmental officer
undertook a Refugee Status Assessment and themo@pendent contractor
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reviewed that assessment. Was it, as the Commdthwaad the Minister
submitted, no more than a non-statutory executoxgep to inquire? Was it, as
Plaintiff M61 submitted, an exercise of power unsl&6A or s 195A? Was it, as
Plaintiff M69 submitted, an exercise of non-statytexecutive power to inquire
because s 46A is invalid? The question of valitityst be examined first.

Validity of s 46A

The argument advanced on behalf of Plaintiff M@t s 46A is wholly
invalid, began from observations made in a numlierase& about the special
significance of s 75(v). As was said Bodruddaza v Minister for Immigration
and Multicultural Affairs®, "[a]ln essential characteristic of the judicature
provided for in Ch Il is that it declares and enmfes the limits of the power
conferred by statute upon administrative decisi@kend®. Section 75(v)
furthers that end by controlling jurisdictional @rand makes it "constitutionally
certain that there [is] a jurisdiction capable afstraining officers of the
Commonwealth from exceeding Federal poer"

The argument proceeded from these premises toneusion that, not
only will the courts declare and enforce the linofspower, there must exist in
every case limits on power that can be enforcedoreMparticularly, it was
submitted that there cannot be a grant of poweteoms of the kind found in
s 46A(7): that the person to whom the power i@ need not consider its
exercise, whether asked to do so or in any othieuristances. Such a power, it
was submitted, would be an arbitrary power, andghgose of s 75(v) is to
prevent arbitrary power. Further support for thrgument was sought by
reference to three other considerations. Firégéreace was made to the notion
of rule of law and the well-known dictum of Dixonrd Australian Communist

18 Bodruddaza v Minister for Immigration and Multiaudal Affairs (2007) 228 CLR
651 at 668 [45]; [2007] HCA 14Bank of NSW v The Commonwed(i948)
76 CLR 1 at 363 per Dixon J; [1948] HCA 7.

19 (2007) 228 CLR 651 at 668 [46].

20 Enfield City Corporation v Development Assessmamhi@ission(2000) 199 CLR
135 at 152-153 [43]; [2000] HCA 5.

21 Bank of NSW v The CommonwedlitB48) 76 CLR 1 at 363.
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Party v The Commonweaftrthat the Constitution is framed in accordance with
many traditional conceptions of which some, inahgdithe rule of law, are
simply assumed. Second, reference was made to wastsaid inKirk v
Industrial Court (NSWJ. that to deprive a State Supreme Court of its
supervisory jurisdiction enforcing the limits oretlexercise of State executive
and judicial power by persons and bodies other thab Court "would be to
create islands of power immune from supervisionrastraint”. Third, reference
was made to the uncontroversial proposition thahda-judicial body cannot
determine the limits of its own power".

As noted earlier, the particular conclusion urgédt s 46A(7) is invalid,
proceeded from the broad proposition that there@tbe a valid grant of power
without enforceable limits. The merits of that d&der proposition need not be
examined. The argument in this case necessaglyséd upon a much narrower
aspect of that broad proposition: whether therelmaa valid grant of power on
terms thatonsideratiorof the exercise of that power cannot be enforced.

Contrary to the submissions on behalf of Plaiil89, neither s 46A as a
whole, nor s 46A(7) in particular, is a provisiomiah is of so little content as
not to constitute an exercise of legislative poweito be a "law" as a rule of
conduct or a declaration as to power, right or #utirhe relevant content of the
provision is readily expressed: "the Minister maybut need not consider
whether to ...". And that is not a form of grahfpower unknown to the federal
statute book, at least in recent yéars

22 (1951) 83 CLR 1 at 193; [1951] HCA 5.
23 (2010) 239 CLR 531 at 581 [99]; [2010] HCA 1.

24 Cf Plaintiff S157/2002 v The Commonweg#903) 211 CLR 476 at 513 [102];
[2003] HCA 2, quotingThe Commonwealth v Grunséio43) 67 CLR 58 at 82 per
Latham CJ; [1943] HCA 47.

25 See, for example, Migration Act, ss 37A, 46B, 43R, 91F, 91L, 91Q, 137N,
195A, 197AA-197AG, 261K, 351, 391, 417, 454, 495®%)1A, 501J, 503A;
Australian Citizenship AcR007 (Cth), s 48Australian Crime Commission Act
2002 (Cth), s 9Commonwealth Radioactive Waste Management28@6 (Cth),
s 3C;Taxation Administration Act953 (Cth), Sched 1, s 357-7D;ade Marks Act
1995 (Cth), s 84A.
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Grant of power on the terms set out in s 46A(7¢doot clash with
s 75(v), or with its place or purpose in the Cdnosbhn. Maintenance of the
capacity to enforce limits on power does not entiagt consideration of the
exercise of a power must always be amenable toreefent, whether by
mandamus or otherwise. Nor does it entail tharyedescretion to exercise a
power must be read as if satisfaction of identifederia would require its
exercisé®. Yet it was one or other of these propositionscivlunderpinned the
arguments for invalidity.

Nor do considerations of the kind embraced byetkgression "the rule of
law" yield some contrary conclusion. As developedargument, the relevant
content of the rule of law was said to be thasitar the courts to enforce the
limits on power and for the Parliament to confgroaver on a Minister subject to
limits. The contravention of the rule of law wassdribed as being to prevent the
constitutional jurisdiction in s 75(v) being exes®d in relation to the power. But
that is not so. Section 46A(7) does not prevegtexercise of jurisdiction under
S 75(v).

The repository of the power given by s 46A doesdatermine the limits
of the power. If the power is exercised, s 75@n be engaged to enforce those
limits. No "island of power" is created. Rathehat s 46A(7) does is provide
that the repository of the relevant power needcoosider whether to exercise it.
That is, there being no duty to exercise the powsandamus will not go to
compel its exercise. But that does no more thay deat the particular grant of
power entails a duty to consider its exercise.

The challenge to the validity of s 46A(7) was n@de good. No question
therefore arises about the validity of the oth@vmions of s 46A.

This being so, the question — what power was éanlcwhen Refugee
Status Assessments and Independent Merits Reviesre wonducted with
respect to each plaintiff? — becomes was it, aCttramonwealth submitted, no
more than a non-statutory executive power to irgfuilWas it, as Plaintiff M61

26 Cf Julius v Lord Bishop of Oxforil880) 5 App Cas 21&inance Facilities Pty
Ltd v Federal Commissioner of Taxati¢t®71) 127 CLR 106; [1971] HCA 12;
Leach v The QuegR007) 230 CLR 1; [2007] HCA 3.
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submitted (and Plaintiff M69 adopted as an alteveaargument), an exercise of
power under s 46A or s 195A?

Power

The following six considerations bear upon theuéss First, the powers
under ss 46A and 195A maynly be exercised by the Ministgrersonally’.
Second, the assessment and review were made iequ@rse of a ministerial
direction. Third, in the circumstances of thessesathe continued detention of
an offshore entry person, while an assessmentandw were conducted, was
lawful only because the relevant assessment anelweavere directed to whether
powers under either s 46A or s 195A could or shivaleéxercised. Fourth, if, on
assessment or subsequent review, it was decided Abhstralia did have
protection obligations to the claimant, a submisstoncerning the exercise of
power under s 46A would be made to the MinistafthFthe plaintiffs submitted
that a favourable assessment always or, as thetiffiaiput it, "automatically"
led to the Minister exercising power under s 468ixth, if, on assessment or
subsequent review, it was decided that Australid dot have protection
obligations to the claimant, no submission wouldvizle to the Minister.

Of these six considerations, it is the first thtkat are most important.
They are the most important because they preseénmnmiyp an apparent tension
between considerations, but also the means ofuwiagdhat tension. There is an
appearance of tension between the first considergthat the statute requires
that the relevant powers to lift the bar under 8,4& grant a visa under s 195A,
canonly be exercised by the Minister personally) and thel tithe lawfulness of
continued detention for the purposes of inquiryihere is the appearance of
tension between those considerations because &ygisdy invite the question:
how could continued detention under the Migrationt Ae lawful if what
prolongs the detention (the Department making inesi has no statutory
footing? Yet a central contention of the Commontteand the Minister was
that the inquiries which were made, and which nemdly prolonged each
plaintiff's detention, were not made under statute.

It is not readily to be supposed that a statupmower to detain a person
permits continuation of that detention at the umt@ined discretion of the

27 ss 46A(3), 195A(5).
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Executive. Yet a proposition of that kind lay aetheart of the submissions
advanced on behalf of the Commonwealth and the d@ni The
Commonwealth and the Minister submitted that detentf an offshore entry
person was permitted while the officer detaining tpherson awaited the
possibility of the exercise of power under either s 46A or $AL9 That is, the
obligation to bring to an end the detention of amawful non-citizen who is
covered by s 193(1)(c), who has not subsequendn lmmigration cleared, and
who has not made (and cannot make) a valid apgicé&br a visa, by removing
that person from Australia as soon as reasonaldgtipable, was said to be
suspended for so long as there remains a posgiffiiesumably a reasonable
possibility) of an exercise of power under s 464 dr95A.

Several points may be made about this propositiarst, the existence of
any relevant possibility is wholly within the cooltrof the Executive. It follows
that the period of an individual's detention woh&wholly within the control of
the Executive. Second, deciding whether there tisl@vant possibility of the
exercise of power under either s 46A or s 195A waabuire some prediction of
the likelihood of the exercise of a personal nomypellable power. A criterion
of that kind is a very uncertain basis for deteingrwhether detention is lawful
or unlawful. Such a construction of the relevamvsion should not be adopted
unless no other construction is reasonably opestedd, accommodation of the
provisions governing detention and its duratiorthwrhat is done in relation to
the possible exercise of power under ss 46A andA19Bust seek a firmer
statutory foundation.

In these cases, that foundation is revealed bygrasing the significance
of the second matter that has been identifiedt ttteinquiries that are made for
the purposes of both the RSA and IMR processemad® in consequence of the
decision announced in July 2008. There would etlser appear to be an
irreducible tension between the exercise of a &gtipower to detain in a way
that prolongs detention, because inquiries aregbeiade, and those inquiries
having no statutory foundation. This tension does arise if the decision to
establish and implement the RSA and IMR proceduegsjounced by the
Minister, is understood not just as a directioptovide the Minister with advice
about whether power under s 46A or s 195A can oulshbe exercised, but as a
decision by the Minister to consider whether toreise either of those powers in
respect of any offshore entry person who makesiandhat Australia owes the
claimant protection obligations.
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Although the parties gave some prominence in agguno each of the
other three considerations identified earlier aaring upon the question of
power, each is less important than the first thiheg have just been discussed.
So, although it is right to observe, as the Comneaith and the Minister
emphasised, that no submission is put before thaskér if the outcome of the
RSA and IMR processes is unfavourable to the claiméat fact does not, of
itself, deny that the Minister has begun the taskcansidering whether to
exercise power under either s 46A or s 195A. ThatMinister has begun that
task is shown by consideration of the first threattars that have been
mentioned. Likewise, while the plaintiffs sought demonstrate that a
favourable assessment or review has always Iduetdiinister exercising power
under either s 46A or s 195A, that fact (if it lm9 may assist in showing that the
Minister has begun to consider whether to exerthse relevant power, but
standing alone it does not require that conclusion.

It is convenient at this point to deal with hovgakution of the issue that is
now under consideration fits in with what is usyaflalled the "Carltona
principle’®. The Carltona principle has been describeas a principle of
agency, distinct from a delegation of power, whatlows an agent to act in the
principal's name and use all of the principal's powThe Commonwealth and
the Minister submitted that, while the Carltonanpiple would allow activities of
a Minister's Department to be attributed to a Meristhe position is different
where (as here) the relevant powers are ones wiiehstatute requires be
exercised by the Minister personally. The Commaitheand the Minister
further submitted that an analogy could be drawmvéen the circumstances of
these cases and those provisions of Awministrative Decisions (Judicial
Review) Act1977 (Cth) which deal with conduct for the purpasemaking a
decision and which were held, by the Federal ColAustralia inMargarula v
Minister for Environment, to be confined to conduct of the relevant

28 Carltona Ltd v Commissioners of World®943] 2 All ER 560. See alddinister
for Aboriginal Affairs v Peko-Wallsend Lt1986) 162 CLR 24 at 37-38 per
Mason J; [1986] HCA 40Re Patterson; Ex parte Taylg2001) 207 CLR 391 at
449-453 [176]-[188] per Gummow and Hayne JJ; [2G9CA 51.

29 Aronson, Dyer and Grovesludicial Review of Administrative Actiordth ed
(2009) at 343-345 [6.45].

30 (1999) 92 FCR 35.
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decision-maker. Here, so the Commonwealth andMimester submitted, the
departmental inquiries should not be found to bg exercise of the Minister's
powers under either s 46A or s 195A.

It is not necessary to decide whether the analoagyich the
Commonwealth and the Minister sought to draw is adbr is it necessary to
attempt to identify the limits of the Carltona mrple. What is presently
important is that what the Department did, in casiohg assessments and
obtaining reviews, was done in consequence of astaimal decision that those
steps be taken. In requiring those steps to bentake Minister did not seek to
(and did not) delegate any power. But the fact tha steps were taken in
consequence of a ministerial decision is important.

Exercise of the powers given by ss 46A and 195Aoisstituted by two
distinct steps: first, the decision tonsiderexercising the power to lift the bar
or grant a visa and second, the decision whethéfttthe bar or grant a visa.
The Minister is not obliged to take either stepect®ns 46A(7) and 195A(4)
expressly provide that the Minister does not havkity to consider whether to
exercise the relevant power. And ss 46A(2) anda(®) 195A(2) and (5) make
plain that it is for the Minister personally to d#z whether to exercise the
relevant power. But here, the effect of the Mimi'st announcement was that,
instead of removing offshore entry persons fromtfalis to a declared country
under the powers given under s 198A, consideratmumd be given to exercising
the powers given by ss 46A and 195A in every casehich an offshore entry
person claimed that Australia owed that personegtain obligations. The
outcome of that consideration in any individual ecagould depend upon the
result of the processes established by the Depattrime response to the
ministerial announcement.  But in order that Audsranot breach the
international obligations it had undertaken in tRefugees Convention and
Refugees Protocol, consideration would be giverevery case, to the exercise
of the only statutory powers available when theifitaStrategy was no longer to
be pursued: the powers given by ss 46A and 19%/ving decided that he
should consider the exercise of power under s 46A TO5A with respect to
every offshore entry person who thereafter clairtfeat Australia owed that
person protection obligations, the Minister reqadiires Department to undertake
the inquiries necessary to make an assessmentifandeds be, review the
conclusion reached.

There having been a decision to consider exewnfiske relevant powers
in the present and other similar cases, the uratgdid assumption made in these
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matters, that detention during the conduct of #seasment and review processes
was lawful, is seen to be soundly based. The atiig to remove as soon as
reasonably practicable, imposed by s 198(2), isl ram the light of other
provisions of the Migration Act. The express refare in s 198(2)(c) to the
possibility of making a valid application for a &isaccommodates the
consideration of whether to exercise the powersmgivy ss 46A and 195A. The
accommodation is founded upon the taking of th& Step towards the exercise
of those statutory powers: the decision to comsttleir exercise. It is not
founded upon necessarily uncertain prognosticataiymut whether exercise of
the available powers will ever be considered.

Limits on power?

What, if any, relevant limits are there on the wayvhich the assessment
and any subsequent review are conducted?

For the reasons that have already been givenntjugries undertaken in
making a Refugee Status Assessment, and any sudrgelpadependent Merits
Review, were inquiries made after a decision toswer exercising the relevant
powers and for the purposes of informing the Mamsbf matters that were
relevant to the decision whether to exercise onthase powers in favour of a
claimant. Those being the circumstances in whiehinquiries were conducted,
it IS not necessary to examine the submissions redeh on behalf of
Plaintiff M69 and the Commonwealth and the Ministbout whether exercise of
non-statutory executive power is or may be limigda requirement to afford
procedural fairness. Rather, the inquiries havihg particular statutory
foundations that have been identified, the priregghat govern what limits there
are to the way in which the assessment and anyqubst review are conducted
are well established.

It was said, ilAnnetts v McCant, that it can now be taken as settled that
when a statute confers power to destroy, defegirgjudice a person's rights,

31 (1990) 170 CLR 596 at 598 per Mason CJ, Deandvioidugh JJ; [1990] HCA 57.
See alsa@larratt v Commissioner of Police (NS\(2005) 224 CLR 44 at 61 [51]
per McHugh, Gummow and Hayne JJ; [2005] HCA S&eed v Minister for
Immigration and Citizenshi2010) 84 ALJR 507 at 511 [11]; 267 ALR 204 at
208; [2010] HCA 23.
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interests or legitimate expectations, principles r@dtural justice generally
regulate the exercise of that power. Hinoa v West different views were
expressed about whether the requirements of proakethirness arise from the
common law or instead depend upon drawing an implication freme
legislation which confers authority to decitle It is unnecessary to consider
whether identifying the root of the obligation reénsan open questidhor
whether the competing views would lead to any d#fe result. It is well
established, as held Annett$®, that the principles of procedural fairness may be
excluded only by "plain words of necessary intendihe

In the present cases, the Commonwealth and thestelirsubmitted that,
if any power was being exercised under s 46A(2)l ey submitted that it was
not), there was no implied obligation to afford gedural fairness because the
power is not a power to destroy, defeat or prepi@diaight; it is a discretionary
power to confer a right. This submission was frdnmea way that took up only
part of what was said iAnnetts Reference was made Annettsto power to
destroy, defeat or prejudice not just rights butoainterests or legitimate
expectations. It will not be necessary to explorehis case what place the
notion of legitimate expectations has in this fiefddiscours&. It is enough to
say that the references Mnnettsto "prejudice”, "interests" and "legitimate
expectations” suggest that the contrast which tlmen@onwealth and the
Minister sought to draw between destruction, detegprejudice of a right, on
the one hand, and a discretionary power to confeghd, on the other, proceeds
from too narrow a conception of the circumstangesvhich an obligation to
afford procedural fairness might arise. The mavegrehensive statement of

32 (1985) 159 CLR 550 at 584 per Mason J; [1985] HRIA
33 (1985) 159 CLR 550 at 609, 615 per Brennan J.

34 Re Refugee Review Tribunal; Ex parte A@a00) 204 CLR 82 at 142-143 [168];
[2000] HCA 57;Saeed(2010) 84 ALJR 507 at 511 [11]-[13]; 267 ALR 204 a
208-209.

35 (1990) 170 CLR 596 at 598. See al$®e Commissioner of Police v Tan(d958)
98 CLR 383 at 396; [1958] HCA 6.

36 See Re Minister for Immigration and Multicultural andndigenous Affairs;
Ex parte Lam(2003) 214 CLR 1; [2003] HCA 6.
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principle by Mason J ifAl Insurances Ltd v WinneKesufficiently answers the
submissions by the Commonwealth and the Ministdis Honour said that the
obligation to afford procedural fairness is notited to cases where the exercise
of the power affects rights in the strict sensd, étends to the exercise of a
power which affects an interest or a privilegeisIthen important, in the present
matters, to identify the rights and interests a#dc

Rights or interests affected?

Contrary to the submissions of the Commonwealth the Minister, the
Minister's decision to consider whether power stidug¢ exercised under either
s 46A or s 195A directly affected the rights antkiasts of those who were the
subject of assessment or review. It affected thgints and interests directly
because the decision to consider the exercise o$ethpowers, with the
consequential need to make inquiries, prolongeid tie¢ention for so long as the
assessment and any necessary review took to canplethat price of
prolongation of detention is a price which somensémnts may have paid without
protest. After all, they sought entry to Austradiad this was the only way of
achieving that end. And they claimed that retwrrihieir country of nationality
entailed a real risk of persecution. But evert Were the fact that individuals
were content to have detention prolonged, that mastobscure that what was
being done, for the purposes of considering theose of a statutory power, had
the consequence of depriving them of their libefty longer than would
otherwise have been the case.

Because the Minister was not bound to exerciseepander either s 46A
or s 195A, no matter what conclusion was reacheddrassessment or review, it
cannot be said that a decision to consider exarcithe power affected some
right of the offshore entry person to a particusatcome. The offshore entry
person had no right to have the Minister decidexercise the power or, if the
assessment or review were favourable, to have tinéestér exercise one of the
relevant powers in his or her favour. Nonethelesge it is decided that the
assessment and review processes were undertakire fourpose of the Minister
considering whether to exercise power under ehdB8A or s 195A, it follows
from the consequence upon the claimant's libeady tiire assessment and review
must be procedurally fair and must address thevaalelegal question or

37 (1982) 151 CLR 342 at 360; [1982] HCA 26.
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questions. The right of a claimant to liberty froestraint at the behest of the
Australian Executive is directly affected. Theiwlant is detained for the
purposes of permitting the Minister to be infornrefdmatters that the Minister
has required to be examined as bearing upon whetieerpower will be
exercised.

The Minister having decided to consider the eseradf power under
either or both of ss46A and 195A, the steps that taken to inform that
consideration are steps towards the exercise sketstatutory powers. That the
steps taken to inform the consideration of exerolspower may lead at some
point to the result that further consideration géreise of the power is stopped
does not deny that the steps that were taken vedwenttowards the possible
exercise of those powers. Nor does it deny tHahgathe steps that were taken
directly affected the claimant's liberty. Therengeno exclusion by plain words
of necessary intendment, the statutory conferrgahefpowers given by ss 46A
and 195A, including the power to decidectinsiderthe exercise of power, is to
be understood as "conditioned on the observancefprinciples of natural
justice’®, Consideration of the exercise of the power nimesprocedurally fair
to the persons in respect of whom that consideraiso being given. And
likewise, the consideration must proceed by refegen correct legal principles,
correctly applied.

What relief is to be afforded if the inquiries thare made are not
procedurally fair, or if those inquiries do not peed by reference to correct legal
principles, correctly applied, raises separateasshat will be considered later in
these reasons. It is first necessary to examinethen what was done in these
two cases was procedurally unfair or attended leyvamt legal error.

Plaintiff M61 — Procedural fairness and error af la

The written and oral submissions advanced on bedfaPlaintiff M61
about procedural fairness and error of law focuspdn the review of the
Refugee Status Assessment that was conducted bthitdenamed defendant
(the reviewer). The steps taken by the fourth-rdhdefendant in conducting the
initial Refugee Status Assessment were rightly tédtaas overtaken by the
subsequent review. The reviewer concluded thant#faM61 did not meet the

38 Kioa v Wes(1985) 159 CLR 550 at 615 per Brennan J.
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definition of a refugee set out in Art 1A of thefRgees Convention (as amended
by the Refugees Protocol) and recommended thabhdwddsnot be recognised as
a refugee.

The reviewer's reasons

It is necessary to notice three aspects of theoresathe reviewer stated for
forming the opinions he did.

First, early in his statement of reasons, theewger said that:

"While this merits review is not bound by Austealilaw and is of
a non-statutory nature, it is appropriate to haggard to Australian
legislation and relevant case law as an aid toinkerpretation of the
Refugees Convention."

Second, the reviewer set out a list of the mdténat he had before him.
Those documents included a submission by the gfarddviser and a copy of a
statement that the plaintiff had made. In the sgbion, the plaintiff's adviser
described the plaintiff's claims as having two lsasEirst, the adviser submitted
that the plaintiff feared that, if he was returriechis country of nationality (Sri
Lanka), he would suffer persecution or substauligtrimination amounting to a
gross violation of human rights (or both) at thedsof Sri Lankan authorities or
"pro-government paramilitary groups”. The subnoissstated that the feared
persecution or discrimination was on account ofrsatters (including ethnicity
and imputed political opinion on account of his thex's membership of the
Liberation Tigers of Tamil Eelam — "LTTE"). Thelsuission went on to state a
second and separate claim. It said that counfigrimation indicated that the
plaintiff also faced a risk of harm on account bis"profile as a shop owner" and
on account of his membership of particular sociaugs: "Tamil business
owners" or "Tamils who are perceived to be wealth¥he plaintiff referred in
his statement to the matters which were said toomsinate the foundation of this
second claim.

In his reasons, the reviewer considered the $estof claims. He did not
examine, and did not refer in his reasons, to dtersd claim.

The third point to notice about the reviewer'ssoee is that he did not
accept that the plaintiff had left his country, arwlld not return there, for the
reasons he claimed. An important basis for theclesion that the plaintiff's
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fears were not well founded was information prodide the reviewer by the
Department as country information. In the coursthe reviewer's interviewing
the plaintiff, none of that country information wasit to the plaintiff. In
particular, none of the propositions recorded ia thviewer's reasons — that
groups whom the plaintiff said he feared were nowing and integrating into
the mainstream of politics, that magistrates anld¢s were ordering the release
of LTTE suspects, and that the way in which théhauties dealt with persons
returning to Sri Lanka did not accord with the ptdf's description of his
treatment on return from Egypt in 2008 — were Ghisgh him or his adviser for
their comment or consideration.

Reviewable error?

Each aspect of the reviewer's reasons that hasrtmged reveals error.

First, the determination of whether Australia lpadtection obligations to
the plaintiff was to be made according to lawislan essential characteristic of
the judicature established by Ch Il that it deetaand determines the limits of
power conferred by statute upon decision-maRersThe various legislative
powers for which the Constitution provides are esged as being "subject to"
the Constitution and thus to the operation of Chitl particular to the exercise
of jurisdiction conferred by s 75 The reasoning supporting decisions made in
particular controversies acquires a permanentefaagd general dimension as an
aspect of the rule of law under the Constitution

One of the powers whose exercise was being carsideas the power to
lift the bar under s 46A and permit the plaintdfrhake a valid application for a
protection visa. Exercise of that power on thetifgp that Australia owed
protection obligations to the plaintiff would be ipibess unless that

39 Enfield City Corporation v Development Assessmeam@ission(2000) 199 CLR
135 at 152-153 [43].

40 Darling Casino Ltd v NSW Casino Control Authoriy997) 191 CLR 602 at 632;
[1997] HCA 11.

41 Pape v Federal Commissioner of Taxat{@009) 238 CLR 1 at 69 [158]; [2009]
HCA 23.
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determination was made according to the criterch @mciples identified in the

Migration Act, as construed and applied by the towf Australia. For the

purposes of the Minister considering the exercigegowver under s 46A, what the
RSA Manual and the IMR Manual both referred to Agstralian legislation and

relevant case law" had, therefore, to be treatdoiraing upon those who made
the assessments and those who reviewed thoserasséssnot just as "aid[s] to
the interpretation of the Refugees Convention".

Although expressed generally — as whether Auatradied the plaintiff
protection obligations — the fundamental questmrwhich the assessment and
review processes were directed had to be undersisodhether the criterion
stated in s36(2), as a criterion for grant of a protection visa,swaet.
Necessarily, that question had to be understoodefsrence to other relevant
provisions of the Migration Act, and the decidedses that bear upon those
provisions. If the legislation and case law wesated as no more than aids to
interpretation, the assessment or review wouldadlolress the question that the
Minister had to consider when deciding whetheritothe bar under s 46A.
Whether another, different, question about the iegpbn of the Refugees
Convention (as amended) according to some undeistarof the Convention
different from that adopted in Australian legisteii and case law could be
relevant to the issues presented by the possilplécapon of s 195A need not be
considered.

42 Section 36(2) provides:
"A criterion for a protection visa is that the appht for the visa is:

(@) a non-citizen in Australia to whom the Ministersatisfied Australia
has protection obligations under the Refugees Quioveas amended
by the Refugees Protocol; or

(b) a non-citizen in Australia who is a memberlted same family unit as
a non-citizen who:

() is mentioned in paragraph (a); and

(i) holds a protection visa."
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Second, failing to address one of the claimed $&sethe plaintiff's fear
of persecution meant that the Minister was notrmfed about a matter that bore
upon the question that the Minister had asked toctwesidered: whether
Australia owed the plaintiff protection obligationhe failure to deal with the
claim was a denial of procedural fairn€ss

Third, procedural fairness required the revieveepuit before the plaintiff
the substance of matters that the reviewer kneandfconsidered may bear upon
whether to accept the plaintiff's claims. The Mign Act makes special
provision about how the Refugee Review Tribunabigonduct its reviews. It
provide$’ that the Tribunal must give an applicant "cleartipalars of any
information that the Tribunal considers would be tieason, or a part of the
reason, for affirming the decision that is undenee". But that obligation is
subject to qualifications. In particular, it dasst extené to information "that is
not specifically about the applicant or anothersparand is just about a class of
persons of which the applicant or other person mesmber". Hence country
information is treated as a class of informationcmeed not be drawn to the
attention of applicants for review by the Refugesview Tribunal. But those
provisions were not engaged in respect of Indepantiterits Reviews of the
kind now under consideration or, we would add,aspect of the initial Refugee
Status Assessments. The reviewer should have gqube plaintiff for his
consideration and comment those aspects of coumioymation known to the
reviewer which the reviewer considered may beamuppe claims the plaintiff
made. He did not.

What follows from these conclusions will be comset later in these
reasons under the heading "What relief may be gd&¥it Before dealing with
that subject, it is necessary to undertake the danteof analysis of the case of
Plaintiff M69 as has just been made in relatioRta&intiff M61.

43 Dranichnikov v Minister for Immigration and Multitural Affairs (2003)
77 ALJR 1088 at 1092 [24], 1102 [95]; 197 ALR 38384, 408; [2003] HCA 26.

44 s 424A(1).

45 s 424A(3)(a).
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Plaintiff M69 — Procedural fairness and error af la

Plaintiff M69 made a number of complaints aboutntvaf procedural
fairness and error of law. Although his submissiovere directed to both the
recommendation made at the end of the Refugee sStedgessment and the
Independent Merits Review, attention can be codfined the latter
recommendation. And having regard to what hasdirdoeen said in relation to
similar complaints by Plaintiff M61, the treatmeoft the complaints made by
Plaintiff M69 may be quite brief.

Plaintiff M69 alleged that the third defendante(theviewer) made the
same error of law as was made in the case of Riafil by treating the
Migration Act and decided cases as no more thadeguto determining the
issues presented. The plaintiff further allegedt the, like Plaintiff M61, had
been denied an opportunity to deal with adversatrgunformation. He further
alleged that, after the reviewer had completedré@ew, but before the plaintiff
was notified of its result, the plaintiff made a @lace claim. That claim arose
out of the broadcasting of some images of persomsimnigration detention who
were being moved from Christmas Island to a detententre on the mainland.
The plaintiff's sur place claim was not considdogdhe reviewer.

The reviewer's reasons

In her reasons, the reviewer made a deal of nefereto country
information concerning the state of affairs in thlaintiff's country of origin
(Sri Lanka) and, in particular, the Jaffna distraotd a hospital at which the
plaintiff said he had worked. She concluded thas,tand other country
information, supported the conclusion that the ntitii was not at risk for the
reasons he claimed. The reviewer relied on counformation available to her
to conclude, contrary to the plaintiff's contentidinat the plaintiff's illegal exit
from Sri Lanka did not put him at risk.

Reviewable error?

It is sufficient for present purposes to concltt, for the reasons given
in connection with Plaintiff M61, the first and s&w complaints made on behalf
of Plaintiff M69 were made good. It is not necegga consider any of the other
ways in which the plaintiff put his case.
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For the reasons given in relation to Plaintiff M@e reviewer made an
error of law by treating the Migration Act and d#eil cases as no more than
guides to decision making.

As for want of procedural fairness, it may well that some of the facts
said to be revealed by country information werdisightly put to the plaintiff or
his adviser for comment. It is plain, however titee reviewer did not put to the
plaintiff country information she had before hemcerning the treatment of
failed asylum seekers returning to Sri Lanka. pNatting the substance of the
country information to the plaintiff for his congiction and comment denied
him procedural fairness.

What relief may be granted?

Because ss 46A and 195A both state, in terms thieaMinister does not
have a duty to consider whether to exercise theepaywen by the section,
mandamus will not issue to compel the Minister tnsder or reconsider
exercising either power. That the Minister decidedconsider exercising the
powers and, for that purpose, directed the makirigedugee Status Assessments
and Independent Merits Reviews does not entail thahe process of inquiry
miscarried, the Minister can be compelled againcémsider exercising the
power.

As was explained ifRe Minister for Immigration and Multicultural and
Indigenous Affairs; Ex parte Applicants S134/2802he unavailability of
mandamus entails that there is no utility in gnmagticertiorari to quash the
recommendation which the reviewer made in eachesd matters. It is thus not
necessary to consider whether certiorari to quashidcommendations would lie.
More particularly, it is not necessary to examirneether, as was submitf@an
behalf of the Commonwealth and the Minister, ceatiowill not go to quash a

46 (2003) 211 CLR 441 at 461 [48]; [2003] HCA 1.

47 Referring toR v Collins; Ex parte ACTU-Solo Enterprises Pty (676) 50 ALJR
471 at 475; 8 ALR 691 at 69&insworth v Criminal Justice Commissi¢t©092)
175 CLR 564 at 580-581, 595; [1992] HCA Mot Holdings Pty Ltd v Creasy
(1996) 185 CLR 149 at 159-165, 178-180; [1996] HEAR v Criminal Injuries
Compensation BoardEx parte Lainf1967] 2 QB 864 at 888.
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decision or recommendation prior to the final eisof a discretion that directly
affects legal rights unless that decision or recemtationmustbe taken into
account by the ultimate decision-maker. (In comsiy the exercise of power
under either s 46A or s 195A, the Minister mighit beed not, take account of
the recommendations made by those who had condantadsessment or review
of an assessment of an offshore entry person'mmdlaat Australia owes that
person protection obligations.) Nor is it necegtarexamine whether, or how,
the proposition advanced on behalf of the Commoliitveand the Minister,
expressed as it is in absolute terms, might peanitequire modification to
accommodate cases such as the present, wheregtitethiat is affected by
conducting the impugned process of decision malsgng right to liberty. The
claims to certiorari and mandamus must be refused.

Although the plaintiffs’ claims for certiorari andandamus should be
rejected, a declaration should be made in eachtbas¢he processes undertaken
to arrive at the reviewer's recommendation wenedthin the respects that have
been identified. In many cases, the conclusioh ¢bdiorari and mandamus do
not lie would require the further conclusion thatdeclaration of right should be
made. Why should a declaration be made in thesersa

The power to grant declaratory relief is a powdricl "[i]t is neither
possible nor desirable to fetter ... by laying dowles as to the manner of its
exercise®. As pointed out ifAinsworth v Criminal Justice Commissfgrit is a
form of relief that is confined by considerationkigh mark out the boundaries
of judicial power.

In the circumstances of this litigation it cantet said that a declaratory
order by the Court will produce no foreseeable egnences for the parti@s
Declaratory relief is directed here to determinandegal controversy; it is not

48 Forster v Jododex Aust Pty L{d972) 127 CLR 421 at 437; [1972] HCA 61,
Ainsworth(1992) 175 CLR 564 at 581-582.

49 (1992) 175 CLR 564 at 582. See dPape(2009) 238 CLR 1 at 68 [152].

50 Gardner v Dairy Industry Authority (NSW)L977) 52 ALJR 180 at 188 per
Mason J, 189 per Aickin J; 18 ALR 55 at 69, 71.



104

French CJ

Gummow J
Hayne J
Heydon J
Crennan J
Kiefel J
Bell J

36.

directed to answering some abstract or hypothetigastior’. Each plaintiff has
a "real interesf? in raising the questions to which the declaratiauld go. In
these cases, the procedures which are said tofiom mere conducted for the
purpose of informing the Minister of matters ditgdiearing upon the exercise
of power to avoid breach by Australia of its in@ional obligations. The
statutory powers to the exercise of which the irigsiwere directed are placed in
the statutory and historical context earlier démmti That context demonstrates
the importance attached to the performance of thlevant international
obligations by both the legislative and executivanches of the Government of
the Commonwealth. Moreover, there is a considerghiblic interest in the
observance of the requirements of procedural fagne the exercise of the
relevant powers,

Accordingly, each plaintiff should have a declematmoulded in terms
similar to the declaration made by this CourAinsworth

51 Bass v Permanent Trustee Co L{tB99) 198 CLR 334 at 355-356 [46]-[47];
[1999] HCA 9.

52 Russian Commercial and Industrial Bank v BritishnBdor Foreign Trade Ltd
[1921] 2 AC 438 at 448, quoted with approvalForster (1972) 127 CLR 421 at
437-438.

53 Cf Gedeon v Commissioner of New South Wales Crime @&siom(2008) 236
CLR 120 at 134 [25]; [2008] HCA 43.
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Orders
105 In each matter there should be a declaration imagcommending to the

Minister that the plaintiff was not a person to whd\ustralia has protection
obligations, the third-named defendant made arr efraw, in that he (or in the
matter of Plaintiff M69, she) did not treat the yigions of theMigration Act
1958 (Cth) and the decisions of Australian coustdiading, and further, failed
to observe the requirements of procedural fairnd3see Commonwealth and the
Minister should pay the plaintiffs' costs. Othesgi each application should be
dismissed.






