Case No: C0/9651/2008

Neutral Citation Number: [2010] EWHC 684 (Admin)
IN THE HIGH COURT OF JUSTICE

QUEEN'S BENCH DIVISION

ADMINISTRATIVE COURT

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 31/03/2010

Before

THE HON MR. JUSTICE BURNETT

Between
The Queen on the application of
Albertina Ferreira Malungu Claimant
-and -
Secretary of State for the Home Department Deferaoht

Miss S. Knights(instructed bywilson & Co) for theclaimant
Mr. S. Kovats (instructed byl reasury Solicitor) for thedefendant

Hearing dates:*iFebruary 2010
Written Submissions:™8and 17 February; 8 and 18 March 2010

Judgment



Mr. Justice Burnett:

Introduction

1.

The claimant contends that her detention putsisaRaragraph 16(2) of Schedule 2 of
the Immigration Act 1971 between 10 October andN@8ember 2008 was unlawful on
the basis that, from information provided to thecr8tary of State on 9 October, it
should have been apparent that she had providexpémdient evidence that she had
been tortured and was mentally ill. In those cirstances it is contended that the
Secretary of State failed to apply her publisheticpdound in Chapter 55 of the
Enforcement Instructions and Guidanthe Instructions and Guidancetioncerning
detention and temporary release. It is submittedl tire consequence of any failure to
apply the policy which, if applied, would have riéed in release renders the detention
unlawful. The claimant submits additionally, thatchuse she commenced judicial
review proceedings on 10 October she should autoatigtt have been released in
accordance with the policy of the Secretary ofétat

The claim came on for hearing on 1 February 2016r & chequered procedural
history. Further submissions were made in writing leehalf of the claimant on 8
February and 8 March 2010 to which the SecretaryState responded by short
submissions received on 17 February and 19 Marspertively. The supplementary
submissions on behalf of the claimant referredted decisions (two in the High Court
and one in the Court of Appeal) which concernedpiieciples in play in claims such
as this, or their application to the facts of thoases. | am satisfied that the claimant
has not established that the Secretary of Stat@nget her in contravention of the
material policies and in consequence this appboatmust be dismissed. In those
circumstances it is unnecessary to explore thd [@gaciples that would be engaged if
my conclusion had been different.

The Claimant’s Immigration and Litigation History

3.

The claimant is Angolan. She arrived in the eaitkingdom in May 2007 on a
visitor's visa which has been issued on 2 Janua®yn 1 June 2007 she applied for
asylum which was refused on 30 June 2007. On the sy a decision was made to
remove the claimant to Angola as an illegal entr8he exercised her right of appeal to
the Asylum and Immigration Tribunal [AIT”]. Althogh the claimant had the benefit
of legal representation before the appeal hearireg appeared in person before the
Immigration Judge on 27 September 2007. Her appaalrejected in a determination
dated 2 October 2007. She claimed asylum on the tiet she would be persecuted as
a result of her membership of the youth wing of Erent for the Liberation of the
Cabinda Enclave. She claimed to have been arr@st®edcember 2006, to have been

beaten and sexually assaulted. The Immigrationelddd) not believe the claimant and
concluded:

“31. Taking into account all the evidence before mnd
applying the lower standard of proof to it, | anisgéed that the
appellant has lied as to the reason why she lefjoRnand
what she fears if she is returned there.



32. The Appellant has not been able to credibplar why if
she was a member of the Malimbo tribe from Kabitigd she
was not able to speak the language that that tisles, namely
Fiote. Her explanation that she spoke Portuguesause she
was educated in this language is not credible bgan mind
her claim to have been from Kabinda. The fact #e does
not speak the native languages of Kabinda is a ahelecation
that she has fabricated her evidence as to comomg that
area.

33. The evidence before me clearly indicates shatwas born
and raised in Luanda. Her explanation as to whg Isad

indicated this when she applied for a visa andamplassport is
simply not credible.

34. The Appellant has accepted that she liedlatioa to the
date when she entered the United Kingdom. Sheivas no
rational explanation for why she lied and her dvédidy is
damaged by the admission she has made.

35. The Appellant claims to have been an activenbes of
FLEC and had distributed political propaganda aad heen
expecting promotion to a more senior position witthie party.
That claim is incredible taking into account thke slacked
fundamental knowledge regarding Kabinda and théiposof
FLEC. She was not able to name the governor ofiikadn
That is a clear indication that she has fabrichedevidence to
have been a member of FLEC. She was not ablevio ajiy
information about the peace agreement which FLE@ ha
entered into which is yet another clear indicatibat she has
fabricated her evidence as to being a member of FLE

36. The Appellant accepts that in relation to bt visit visa
application she made in South Africa and Angold #iee lied
on the application. She lied as to where her peemga
residence was and she lied as to her reasons $hingito go
to the United Kingdom. She claims that she didasahe
instigation of two separate agents who were adyisiar in
relation to these separate applications. Thatclaiincredible
taking into account she gave the same reasonatiaelto both
applications for coming to the United Kingdom.

37. 1 believe none of the Appellant’s evidencéind that she
is an Angolan national who can be returned to Aagehere
nobody would have any adverse interest in her. I&® no
credibility whatsoever. | have taken into accoustt®n 8 of
the Asylum and Immigration (Treatment of Claimaets,) Act
2004. She has given evidence to both the Home ©#id to
myself which was designed or likely to conceal infation or
mislead. She has not answered questions honeatlal been



put to her both in relation to her interview withet Home
Office and when giving her testimony before me.”

The claimant sought a reconsideration of hereabprhe Senior Immigration Judge
refused the application, as did Lloyd Jones J.

On 11 April 2008 the Secretary of State detaitiedclaimant pending removal. She
remained in detention until released on bail 13 é&oler 2008. On 7 May 2008
solicitors acting for the claimant made represéoatwhich they suggested amounted
to a fresh claim for asylum. Nothing new was adeah support of the claim, in
particular it was not suggested that the claimaat been tortured or was mentally ill.
The Secretary of State rejected those submissiod® duly 2008. A fortnight later the
claimant lodged a claim for judicial review of thadg¢cision. Permission to apply was
refused on paper by Goldring J on 7 August 2008cétesidered the claim to be totally
without merit and described it as ‘hopeless’. Tpeli@ation was renewed orally but
refused on 22 September 2008. In the meantime taenant had made two
unsuccessful applications for bail. On 11 Augustnigration Judge Khan refused balil
in these terms:

“The applicant has failed to report as required nomerous
dates between November 2007 and May 2008 without a
satisfactory reason other than claiming she hanlamsport and
was unwell. Although she has made an applicationuidicial
review, | am satisfied that there is a materiallgager risk than
normal risk of her absconding because of her pusvfailure to
report. Furthermore, no sureties have been offaretidespite
the applicant having NASS accommodation, there doul
appear to be little incentive for her to comply lwiball
conditions. The risk of absconding is too high bail to be
granted.”

Nothing had changed when the next applicatios neard on 1 September 2009, save
that a surety had been found who was not thoughsfaestory by the Judge.
Additionally, the Immigration Judge considered tteeent refusal of permission to
apply for judicial review a significant factor ivaduating the risk of absconding. On
28 September 2008 the Secretary of State set rerdiogetions for 13 October.

On 9 October 2008 the claimant’s current sarsit who had been instructed on 25
September, submitted fresh representations to doeetary of State. Enclosed was a
report prepared by Lucy Kralj of the Helen Bambeufdation dated 7 October
concerning the claimant's mental health and herrisca There was also a letter from
Jose Matuno of the Cabinda Community and a nota ffred Bridgland, a journalist
with expertise in Angolan affairs (including Cab#&)dindicating that he would be
prepared to provide a report. Those representati@ns rejected as not amounting to a
fresh claim on 4 November. That rejection was fetd by further representations
contained in a letter dated 7 November which emdas statement from the claimant
herself and Mr Bridgland's report. By letter dat&k8 February 2009 those
representations were not accepted as amounting fresd asylum claim. Further
material was sent to the Secretary of State on &£IM2009 comprising a report from



the Medical Foundation for the Care of Victims arflire, a report from Dr Arnold, a
wound and scar specialist and further material frivin Matuno. As a result of
considering that new material the Secretary ofeStaincluded that there was a fresh
claim for asylum, but rejected it. In the resultfresh right of appeal to the AIT was
generated, which for reasons which are not matésiahis claim, has not yet been
heard.

On 10 October 2008 these proceedings were issatethat time challenging the
Secretary of State’s lack of recognition that aHrelaim for asylum had been made the
day before. On 13 October a stay on removal wastegaVery shortly after receiving
the Secretary of State’s response to the firsbketpresentations made by her current
solicitors and on the same day as sending the desein(7 November), the claimant
lodged an application for bail with the AIT. Theognds were, first that the claimant
was a victim of torture, secondly that she waskatyi to abscond and thirdly that her
removal was no longer imminent. Bail was opposetherfollowing grounds:

‘“REASONS FOR OPPOSING BAIL

* Removal action will be immediately initiated shotihe
applicant’'s Judicial Review application and further
representations dated 07/11/08 be refused.

« The applicant has demonstrated scant regard for
Immigration Laws in the past, having presentedlsefa
passport on arrival to secure entry to the United
Kingdom. The fact that the applicant failed tocthse
these facts at the time of entry would suggest Itttk
reliance might be placed on the applicant complying
with Immigration control in the future.

* The applicant has breached the conditions of h@ (s
Temporary Admission in the past, having failed to
report to the Immigration Service on various ocoasi
as required. This would suggest that little redmn
might be placed on the applicant complying with any
conditions of release now.

* Only £500 of recognizance per surety has beeneuffer
It is considered that this is disproportionateh® tisk of
absconding in this case, particularly given the Ehage
of his (sic) case and his (sic) previous Immignmatio
history.

* On 26/08/08 the subject made a bail applicatioth&
High Court. This was subsequently refused on
01/09/08. The grounds for the bail application a@m
the same grounds that have been presented for the
adjudicator’s bail hearing.



9.

* In light of the above it is considered that there a
substantial grounds for believing that the applican
released on bail (whether subject to conditionsat)
would fail to surrender to custody.”

The reference to a false passport in that lest @an error. It was put slightly differently
in the ‘Monthly Progress Report to Detainees’ pded to the claimant on the same
day. There it was said ‘you admitted entering th€ wsing a passport to which you
were not entitled. As a result you were served waithIS151A Notice to an illegal
entrant.” Whilst it is correct that such a noticaswissued, it was based upon the
claimant having falsely obtained a visitor’'s vishem she had no intention of leaving
the United Kingdom if she obtained entry. The répontained a garbled summary of
the judicial review proceedings as they then stdmd, noted that it was decided to
maintain the removal directions after the applmatfor judicial review was lodged.
That was consistent with a letter written to therolant’s solicitors on 11 October 2008
stating just that. Summary grounds were lodged dwovVember explaining why the
Secretary of State did not consider the repredensaamounted to a fresh claim. No
intimation of the claim for false imprisonment hag@t been given. The report
concluded in the following terms:

“Your case has been reviewed. It has been dediusdyou
will remain in detention because:

* There is reason to believe that you will fail tavqay with any conditions
attached to the grant of temporary admission @ass.

» To effect your removal from the United Kingdom.
This decision has been reached on the basis dbilbaiing factors:

* You have exhausted all of your rights of appeal godr removal from
the United Kingdom is pending.

* You have previously failed or refused to leave tmited Kingdom when
required to do so.

* You have used documentary deception to gain leaventer/remain or
evade removal and it is considered likely that wilido so again.

* You do not have enough close ties to make it likbbt you will stay in
one place.

Your case will continue to be review on a regulasib. A
further letter will be sent to you in one monthydur case has
not been resolved by then.”

The administrative process was overtaken by everitsn on 13 November the
claimant was granted bail by the AIT.

The Secretary of State’s Policy



10. The following sections of the Instructions a@didance are material to the factual
arguments advanced by the claimant:

“55.5 Factors influencing a decision to detain (exaling
pre-decision fast track cases)

1. There is a presumption in favour of temporary agdmis or
temporary release.

2. There must be strong grounds for believing thateesqn
will not comply with conditions of temporary admiss or
temporary release for detention to be justified.

3. All reasonable alternatives to detention must besiclered
before detention is authorised

4. Once detention has been authorised, it must be agbér
close review to ensure that it continues to befjadt

5. Each case must be considered on its individualtmeri

The following factors must be taken into accountewh
considering the need for initial or continued d&tem

For detention:

* What is the likelihood of the person being remowaedl, if so, after
what timescale?

» Isthere any evidence of previous absconding?

» Is there any evidence of a previous failure to cdgmp
with conditions of temporary release or bail?

* Has the subject taken part in a determined attdmpt
breach the immigration law? (e.g. entry in breatla o
deportation order, attempted or actual clandestney)

* Is there a previous history of complying with the
requirements of immigration control? (e.g. by appudy
for a visa, further leave, etc)

* What are the person’s ties with the United Kingdom?
Are there close relatives (including dependantsghe
Does anyone rely on the person for support? Dioes t
person have a settled address/employment?

* What are the individual's expectations about the
outcome of the case? Are there factors such as an



outstanding appeal, an application of Judicial Bevor
representations which afford incentive to keepinch?

Against detention:

* Is the subject under 187?

» Has the subject a history of torture?

» Has the subject a history of physical or mentdi@alth?
55.16 Persons considered unsuitable for detention

Certain persons are normally considered suitabi@ébention
in only very exceptional circumstances, whethedtedicated IS
accommodation or elsewhere. Others are unsuitfnldS

detention accommodation because their detentioninesy
particular security, care and control.

The following are normally considered suitable detention in
only very exceptional circumstances whether in ciéd IS
detention accommodation or elsewhere:

* unaccompanied children and persons under the age of
18 (but see 55.15.3);

» the elderly, especially where supervision is resplir

* pregnant women, unless there is the clear prospect
early removal and medical advice suggests no aquresti
of confinement prior to this (but see 55.6 for the
detention of women in the early stages of pregnaatcy
Oakham or Yarl's Wood);

» those suffering from serious medical conditionsthoer
mentally ill;

» those where there is independent evidence that they
have been tortured;

» people with serious disabilities;

Paragraph 60.8 deals with procedures that shoultblbmved when judicial review
claims were threatened or issued. The text exta®®08 included this:

“Where detailed grounds have been lodged but Boedwt
Immigration Agency considers that the claim has merit
TSols should be instructed by the Border and Imatign
Agency to notify the Court of this, with a requebkat the



11.

application is expedited. Where possible, detensbauld be
maintained pending the outcome of the judicial eent

In the light of the material placed before ®ecretary of State on 9
October, to which | shall next turn, the claimantits that she
provided independent evidence that she had be&mrddrand that she
was mentally ill and so should have been releasBg. contrast, the
Secretary of State took the view that the new rmatamounted to a
last ditch attempt without merit to prevent remoatier exhausting the
legal process very shortly before, and followed tlo@irse set out in
Paragraph 60.8.

The Representations Supplied on 9 October 2008

12.

13.

14.

The core contention in the letter dated 9 Qatotas that the Immigration Judge was
wrong on the question of credibility and that tHaimant's failure to describe the

treatment she had sustained at the hands of Angsaédiers or her scarring was

explicable because of the sexual nature of thetsevéalditionally, it was said that the

failure previously to mention scarring was explieabn the basis that nobody had
asked her, including by implication both sets afyous solicitors who had acted for
her.

The letter from Fred Brigland added nothingh® claim since it amounted to no more
than an indication that he would provide a repgrZiNovember. The letter from Jose
Matuno dated 9 October stated that the claimantduadacted his organisation ‘last
year and attended one meeting, although such ng=etire held every two months.
She did not register with the organisation. He want

“She did not register officially with the Organigat as per our
requirement, but she has been assessed by medondasg to
guestions regarding the general knowledge of Cabind
Moreover we are hereby confirming that Albertinalivteyu is
from Cabinda as one of the proof she has taken ipaour
demonstration in Manchester...Thus, we believe tHberina
Malungu would obviously be in danger if she returas
Angola.”

In my judgment this letter provided no real supgorta ‘fresh claim’ for asylum. On
the most exiguous basis, it suggested that the gmation Judge had been wrong to
conclude that the claimant was from Luanda butfhito engage with any of the
detailed reasons given by the Judge for his cormrias

The report from Lucy Kralj comprised the subhstaon which the claimant relied. Ms
Kralj is a registered nurse who was working asicdih co-ordinator at the Helen

Bamber Foundation. She had worked as a specialiserfor asylum seekers across
four health trusts prior to that. She was a traipsgchotherapist. Ms Kralj had the
benefit of a draft statement of the claimant d&e&dctober (which was not provided to
the Secretary of State) but did not have any albeumentation, such as the claimant’s
original asylum interview, the Secretary of Statesgection letter, the Immigration



Judge’s determination or the history of unsuccésgiplications in legal proceedings.
The claimant gave Ms Kralj an account of event&nigola. She described her physical
health. Ms Kralj recorded the claimant as descglamumber of symptoms indicative
of ‘mental disorder which require further psychmatassessment.’ In particular there
were symptoms of post-traumatic stress disorder cbieclusion was as follows:

“Ms. Malunga is a grossly traumatized young womdrokas
never received support or therapeutic interventoassist her

in the aftermath of her immense trauma and multiple
bereavements. She is a very private person whe doklike

to express her emotions in the company of otheildiaes with
feelings of deep and intense shame and self disg8sie is
prone towards understatement and tends to requieat g
encouragement to speak in a freely associative arann
However, once she begins to speak the contentrahbaghts
and feelings are intrinsically linked to her trauma

Ms Malunga has experienced profound alterationseinsense
of personal identity and her ability to make seotéhe world

within her system of faith. This has led to a dgeghaken
sense of herself within the world. Ms Malungansa very
fragile mental state and a deterioration wouldhaitt a doubt,
require formal psychiatric intervention. Howevdye to her
feelings of shame and stigmatization, coupled vaitfear of
authority figures, I find it highly unlikely (a neaertainty) that
Ms. Malunga would not avail herself to the servicek
professionals independently. This suspicion ispsujed by
her inability to access therapeutic services in thé even
during times when Ms. Malunga felt that she wasualbt

losing her mind. She tends to isolate herselfadlyc which is
known to be a poor prognostic marker for a numifenental

health complaints but has specifically been foumdbe a poor
prognostic marker following rape (Little & Breltkb(2006).

Ms. Malungu certainly meets the criteria for treatmat the
Helen Bamber Foundation and should such an opptrtun
arise, | will certainly offer Ms. Malungu long tertherapeutic
support and psychiatric assessment.”

Ms Kralj also produced a scarring report detailegrs on the right arm and both legs,
most of which the claimant stated were the reduibidure. Nine areas of scarring were
identified. Two were attributed by the claimantctuldhood trauma. Of the others Ms
Kralj's conclusions were, in summary:

(i) Scarring A: Old burn injuries on the arm whigkere ‘highly consistent’
with the account given by the claimant but couldréhdbeen caused by a
superficial burn with any solid instrument.

(i) Scarring B: The claimant had no recollectidnhow this faint 0.5 cm scar
on her right wrist was caused. It could have bemrsed by a shard of glass or
small blade, and could have been self-inflictethfiicted by another.



15.

16.

17.

(i) Scarring C: A large scar on the right thigtetcause of which, beyond being
the result of torture, the claimant could not résxl It was consistent with being
caused by a blade or shard of glass. The failureetollect how this injury
occurred was not remarkable given the claimanissatiation’.

(iv) Scarring E: Two faint areas of scarring on ke shin. The claimant said it
was inflicted during her incarceration but could nremember when or how. It
could have been caused by a blade, a nail or gliecp of wood.

(v) Scarring G: A small scar on the left foot calisghen a soldier pressed a
burning fork on the skin. ‘The injury would havedpesuperficial and could have
been caused by another burning object not pressed hgainst the skin.
However, there is no reason to disbelieve the adagiven by Ms Malungu.’

(vi) Scarring H: A small scar on the left foot catent with a puncture injury
with evidence of infection. The claimant accounfigdthis injury as being caused
by a piece of glass being thrown onto her foot.

(vii) Scarring I: The worst of the scars, measgriitm x 1 cm on the inner left
thigh. It was described by the claimant as beimgrésult of a laceration inflicted
by a razor blade which was not sutured until steamsd from custody. There
was some infection. Ms Kralj explained that onlyexy sharp and hard object
could have caused this injury.

These representations were sent to the JutRenkw Unit of the UK Border Agency
and copied to YarlswWood Immigration Removal Ceniveere the claimant was
detained pending removal.

As noted above, the Monthly Progress reporedldtl November 2008 shows that a
decision was made to maintain detention followiageipt of the representations and
claim for judicial review. A short letter dated Oictober 2008 was sent in response to
the representations of 9 October. It did not de#h wthe substance of representations.
It noted that the claimant had already submitt&deah claim’ which had been rejected

and that the High Court had upheld all previousisiess. Goldring J had described

the claim as ‘*hopeless’. The letter concluded:

“In the circumstances the Secretary of State clousaepart
from her usual policy of deferring removal direcsowhen a
judicial review application has been lodged witd @ourts.

In the absence of an injunction Mr Malungu’s renlot@
Angola will go ahead as scheduled.”

The Secretary of State responded in detail to #presentations by letter dated 4
November 2008. On 7 November an acknowledgmergrofce was lodged asking that
the matter be placed before a judge immediately.

The letter of 4 November noted that the refrorh Ms Kralj was based upon a single
interview and was reliant upon the claimant’'s actoand thus did not necessarily
provide ‘substantive proof that any of the eventghie report occurred.” The substance
of the response to Ms Kralj's report was as follows



“You further add that the new medical evidence @il to the
core of the credibility of Ms. Malungu’s case ars$exrt that in
providing objective evidence which supports heroact, the
findings must be challenged and the determinatiarstnie
considered unsafe and the likelihood of risk onumet
reconsidered.

However despite your assertion and in spite of riedical
examiner's attempt to provide an explanation why. Ms
Malungu may have found it difficult to raise thesgsues earlier
— such as the difficulty disclosing personal det§tarticularly

of a sexual nature) in the Home Office intervietisi noted
that the Immigration Judge who after having the dfi¢rof
seeing and hearing your client give evidence didaomsider
her to be credible witness and dismissed her appeal
Furthermore it is noted that not only did he dathlet credibility

of your client’s account, on account of her lackuwfdamental
knowledge regarding Cabinda and the position of Rh&C
when taken together with the fact that she did spsak the
native language of Cabinda, but he also considdred
behaviour had profoundly damaged her credibilitifof@ing
her admission to have deliberately provided faidermation

to the Embassy in Luanda in order to obtain aafistvisa.

Nevertheless despite those adverse findings oflahégd your
client's case has again been reviewed in lighthef medical
assessment and scar report. However, it is nbigdcontrary
to your assertion that the new objective evidenggpsrts your
client's account, it is noted that the scars rei@rto in the
report are slight and mainly restricted to the lagd there is no
clear evidence that the scarring was obviously résult of
torture or detention.

Moreover it is noted that the medical examiner &tisbuted
some of the scars to other causes such as childhpoeks and
with regard to several of the other scars featumdtie report it
appears your client was unable to recall how these caused
apart from vaguely stating as a result of tortutehas further
been noted that there is also a serious discrefdagtoyeen the
medical examiners report and the comments in yetterl in
relation to the scar on the thigh. In this regandoted that in
your letter you state that Ms. Malunga confirfitbat this
injury was inflicted when a soldier sliced her indeg with a
razor blade”. Whereas the medical examiner has recorded that
you client was unable to recall precisely how timgury
occurred.

Furthermore it is also noted that, in respect ef $hars which
your client has attributed to torture, the medeghminer has
recorded in the report théathese could have been caused by
another object but there is no reason to disbelidvs.
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Malungu’s ... account”. On the contrary, the Immigration
Judge has noted several reasons to disbelievecheura, in
the circumstances the medical assessment takesclieat's
cases no further.

In this regard careful consideration has been git@nhe
medical examiner’'s assessment of your client’s aldmalth.
However it is noted that throughout the asylum psscyour
client has always maintained that she is fit and arel in good
health. In addition to this it is noted that yalient does not
appear to be receiving any further medical treatmen
medication in relation to her purported health d¢bod.
Moreover it is noted that this sudden purportecidetation in
your client’'s medical condition only came to lighfter your
client has been served with the removal directiona third
attempt to remove her from the United Kingdom. tle
circumstances it is considered that the timing and
circumstances of these late submissions, when tedgether
with the serious doubts about your client’s crddipare just
another attempt in a long series of attempts tetfate your
client's removal to Angola.”

The reference to a contradiction in the reeenbunts for the scarring on the claimant’s
thigh is an error. The letter of 9 October had satmly quoted the scarring report and
offered no additional explanation. It was also pagite to describe all the scarring as
‘slight’ because the scar on the thigh could ndt Wathin that description. The
Secretary of State’s response also dealt with thepect of an expert report from Mr
Bridgland and the letter from Mr Matuno consideringither of any moment. It
returned to the very strong findings made by theignation Judge and then continued:

“Moreover, it should be pointed out the Home OffiCeuntry
Information Policy Unit has the benefit of a widange of
sources which includes information provide by theited
States Department (sic), the UNHCR, Amnesty Int@onal,
the Refugee Council and the Foreign Commonwealtic€f
Therefore the situation in Angola is constantly maned, and
in view of the lack of independent corroborativadewnce in
your client’'s case there is no reason to beliea your client
would suffer persecution from the Angolan authesti

Therefore in the absence of any independent cotailieig

evidence from a reliable source it is not acceptedt your
client has experienced any difficulties in Angolaaccount of
her ethnicity, political opinion or components ierHifestyle.

Nor is it accepted that there is a serious pogiltiiat she was,
or will be the object of adverse attention on tleet pf any
agent of persecution, so as to render her at rigknithe terms
of the 1951 UN or ECHR Conventions.
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20.

Finally careful regard has been given to your dgsethat your
client has represented herself at the AIT hearimg 2
September 2007, however it is noted that your tleas
represented by the Immigration Advisory Service iluBt
September 2007 when they ceased to act for yoemtcliYour
client was, from 17 April 2008 represented by Apdo& Co
throughout the judicial review process, up untit Bpplication
for permission was refused on 5 August 2008. [untiore
whilst in detention your client has had access tisteof legal
representatives which is posted in the library atl&vood as
well as having access to the Legal Services Conmonissho
attend Yarlswood on a weekly basis every Tuesdag an
Thursday. Therefore your client has had ample dppiay to
discuss the merits of her case and obtain legaéseptation.”

The representations were not accepted as a frash.cl

On 7 November the claimant’s solicitors wroggia enclosing a statement dated 12
October from the claimant herself together withepart from Fred Bridgland. As
already noted, these additional representationse wa&milarly not accepted as
amounting to a fresh claim. The letter rejectingséh submissions, dated 13 February
2009, came long after the claimant had been realefreen custody but it provides
continuing insight into the attitude of the Secrgtaf State to the claim. Mr
Bridgland’s report was noted as being based onamsopal contact with the claimant
and was written in ignorance of the fact that tlantant’s father had been a minister in
the Angolan Government. That was something thainaat herself seemed ignorant of
at one stage, there being a confusion about whéthevas a civil servant or minister.
Additionally, for example, the report failed to d@alequately with the issue about the
language or languages the claimant spoke. The wsinal was that at its highest the
report concluded that the claimant's account wasigble. Against that was set the
Immigration Judge’s conclusions, having heard tlagmant give evidence. The letter
expressed scepticism about the claimant’s stategieenh the many opportunities she
failed to take to give such an account. It alsaclhead again on the report from Lucy
Kralj noting that it made no reference to a requeet for treatment or medication, nor
was there any further evidence of mental healtficdifies. The letter also pointed out
that Ms Kralj had no relevant qualifications to bleaher to diagnose mental iliness,
nor to assess and treat it.

Evidence has been filed in these proceedingbebralf of the Secretary of State by
Angus MacDonald. In the course of his statemergaie this:

“10. When the Claimant’s detention review was ctatgal on
11 November 2008 UKBA was aware of the new further
submissions that formed the basis of the Claimapgjdication
for Judicial Review but decided to maintain detemtiand in
accordance with the Defendant’s Enforcement Insbns and
Guidance (Paragraph 60.8.1) requested that theiduBieview
to be expedited (sic). The Defendant maintaing tihe
Claimant’s removal was still imminent pending thecmme of



the Judicial Review application and it was not 13eeey to
defer removal in the circumstances.

16. It is not discernable from the Secretary w@it&s records
whether or not the reviewer of the claimant’'s coméd
detention had taken into account the Claimant'sth&rr
submissions of October 2008, including the medaatience
of the Helen Bamber Foundation. However, on 4 Nadwer
2008 the Defendant served the Claimant with a dBtis
refusing to treat the Claimant’s further submissioof 9
October 2008 as a fresh claim, and the Claimargterdion
was subsequently maintained. At pages 1 and 2edktter the
Defendant also specifically considered and rejectbd
Claimant’s assertion that she had been the victitarture and,
for the reasons set out in the letter, | consitat the Claimant
is not a person for whom detention is unsuitabléeutKBA'’s
Enforcement Instructions and Guidance at paragizpio.
This view was maintained in the Secretary of Statetter of
13 February 2009, including the previous findingsrespect of
the Claimant’s report purporting to show the Clain& a
victim of torture (paragraph 27)....”

Discussion

21.

22.

23.

Although there was a great deal of debate athwulegal principles engaged in a case
where it is suggested that the Secretary of Stasenmaintained detention contrary to
the publicly available policy the starting poinbiin which any legal argument proceeds
is the more straightforward factual question whethe Secretary of State has in fact
done so. The approach to interpreting any policjoigive it a reasonable person’s
understanding informed by an examination of itspmeed intentRaissi v Secretary of
State for the Home Departmd@009] QB 564.

Paragraph 55.5 of the Instructions and Guidadestifies a history of torture, and

physical or mental ill health as factors that weagainst detention. The section on
which the claimant particularly relies in Paragr&#hl6 identifies the mentally ill, and

those where there is independent evidence that Hheg been tortured, as normally
suitable for detention only in very exceptionalcamstances. The list in Paragraph
55.16 in which these appear contains descriptidreai@gories of person upon whom
detention might be expected to bear particularvite. It is principally for that reason

that their detention is normally considered appedpr only very exceptionally

(although legal obligations with regard to childrgould also play a part).

At the heart of the Secretary of State’s respaf 4" November was a deep scepticism
regarding the suggestion that the claimant mighteatally ill given that there had
been no mention of it before, in circumstances wistre had already been in custody
for many months and had previous legal representati In any event, Lucy Kralj's
report did not provide a secure foundation for @Bggthat the claimant suffered from
mental illness. Whilst of course recognising Ms IKsaexperience in dealing with
asylum seekers, she had no professional qualiicativhich enabled her to speak as an
expert in the diagnosis of psychiatric illness.ded she spoke of the need for the



24,

25.

26.

claimant to undergo a psychiatric assessment. &ipgested that there were symptoms
of PTSD without being in a position to diagnoseSihe spoke of a fragile mental state
which would require formal psychiatric interventidrthere were a deterioration. The
Secretary of State’s letter of 4 November refitrte the claimant's previous
indications of good health and the fact that she n@t in receipt of any treatment. In
the course of argument Miss Knights developed mguraents by reference to the
content of the submissions contained in the lett& October without any regard to the
considerable history that had gone before. Theefayr of State’s reaction to those
representations was inevitably and entirely reasiyndeveloped in the context of what
had gone before. | do not consider that the natbafore the Secretary of State in the
representations of 9 October established thatl#wmant was mentally ill.

The scarring report provided independent ewiddahat the claimant bore scars in nine
areas, two of which she attributed to childhoodrypj Of the remaining seven, the first
was judged by Ms Kralj to be ‘highly consistent’tvihe explanation provided to her
by the claimant of how she came by it. But it colldve been caused by ‘any
superficial burn with a solid instrument.” The bata of the scars were consistent with
having been intentionally inflicted by other peopleis clear, not only from the
scarring report but also from the narrative pamisfKralj's assessment report, that she
believed the claimant, taking everything she saihee value. She was unaware of the
history since the claimant’s arrival in this coynincluding a judicial determination
that she was not truthful in her accounts. Whetherscars were or were not the result
of torture could only judged by reference to thairmant’'s account of what had
occurred. Ms Kralj's scarring report provided indagdent evidence that the claimant
has the nine scars identified. It was independeitdeace that seven of them were
consistent with deliberately inflicted injury. Btite report did not provide independent
evidence that the claimant had been tortured bectlias depended upon accepting the
claimant’s account how they were caused.

In the result | do not consider that the claitrfall within the identified categories in
Paragraph 55.16 on which she relies.

That, however, is not the end of the matteins labundantly clear from the initial
response on behalf of the Secretary of State o@dtbber refusing to defer removal
directions that he considered the new representatim be without any substance. That
was the consistent position until the bail heatimat resulted in the claimant’s release,
and indeed was maintained until further represemsatwere submitted in March 2009.
The history suggested a determination in the claima resist removal. Her initial
unsuccessful appeal to the AIT was followed by @pgibns to the Senior Immigration
Judge and the High Court for reconsideration. Faithrough that route was followed
by fresh representations by different solicitorsiaihraised nothing of these issues.
That, at least, was consistent with the claimafaikire to raise them with her first
representatives prior to the appeal before the AlTher interview or at the appeal
itself. These representations, when rejected, vidtewed by a ‘hopeless’ judicial
review challenge renewed at an oral hearing despéeclear rejection on paper by
Goldring J, very shortly before the claimant’s eumtrsolicitors came on the scene. The
strength of the Immigration Judge’s findings of riabtion were as strong as it is
possible to imagine. In all these circumstanceitld have come as no surprise that
the Secretary of State decided to maintain detenfibe Secretary of State anticipated



27.

28.

29.

30.

that the application for judicial review could beopgessed as quickly as the one just
completed and was expecting the same outcome.

The letter refusing to defer removal made #irplthat the UK Border Agency
considered the fresh representations, coming sdlgladter the failure of a differently
expressed challenge, to be a try-on. By the tineel@tter of 4 November was written
and the decision was taken to maintain detentiah @opose bail the Secretary of
State’s considered view of the new representatisas clear. On any view it was
appropriate to maintain detention whilst the repn¢ations were being considered.
Even if there were any evidential basis upon whiah claimant could show that she
was either mentally ill or there was independemnd&vwce of torture, paragraph 55.16 of
the Instructions and Guidance is not in absolutegebut contemplates detention being
maintained in very exceptional circumstances. Thenediate background to the
receipt of these representations provided ampleenahtto support detention very
exceptionally pending a decision on permissionpjahafor judicial review.

The claimant advanced a separate argumentthlea¢ was no evidence that the
procedure dictated by Rule 35 of the Detention 2eRules 2001 was followed. Rule
35(1) requires a medical practitioner to provideeport to the manager of a detention
centre if a person’s health is likely to be injursty affected by continued detention and
rule 35(2) calls for a medical report if the medlipaactitioner is concerned that a
detainee may have been the victim of torture. Tlheglioal records in respect of the
claimant’s detention from April 2008 to November080were not before the Court,

neither were any medical records dealing with tladnant’'s periods at liberty before

and after her detention. Be that as it may, affaita comply with the Detention Centre
Rules 2001 does not render the detention unlaw®U(SK) Zimbabwe) v Secretary of
State for the Home Departmd@008] EWCA Civ 1204t paragraph [35].

The claimant further contended that once thieijal review challenge was lodged on
10 October it could no longer be said that thena#ait’s removal was ‘imminent’. The
use of that language comes from Paragraph 55.2&hvidin these terms:

“In cases where a person a being detained becdwse t
removal is imminent the lodging of a suspensiveeappor
other legal proceedings that need to be resolvéatdeemoval
can proceed will need to be taken into account eniding
whether continued detention is appropriate. Relefieen
detention will not be automatic in such circumstscthere
may be other grounds justifying a person’s contthdetention,
e.g. risk of absconding, or the person’s removaly retll
legitimately be considered imminent if the appeal other
proceedings are likely to be resolved reasonabigkiu”

This passage is of a piece with the extrachf@hapter 60 quoted above
which contemplates continued detention in the faicgudicial review
claims which are considered without merit. Furthemm Paragraph
60.8.1 expressly contemplates seeking the expaditiqudicial review
proceedings because the claimant is in detentidre fRct that the



claimant was detained until 13 November was nobreach of the
Secretary of State’s policy on detention in theefatlegal challenge.

Conclusion

31.

The claimant has not established the factsssacg to support a claim for unlawful
detention based upon the suggestion that the Segret State failed to apply his
policy on detention. The principles in such cases @ow conveniently collected
together in particular 8K ZimbabweandR (WL Congo) v Secretary of State for the
Home Departmeni2z010] EWCA Civ 111. The Claimant submitted thay dailure to
comply with a public policy of the Secretary of 8tgoverning the circumstances in
which he will exercise immigration detention poweavsuld render the consequent
detention unlawful, if the policy properly applieeuld have resulted in release. She
further submitted that the question of whether icpavas complied with was a matter
of fact for the High Court to determine. Thus, mstcase it would for be the Court to
determine whether Miss Kralj's report provided ipdedent evidence of torture and
whether the claimant was mentally ill. Further, ingvdetermined those questions, if
necessary, going on to decide as primary decisi@kenmwhether nonetheless detention
was appropriate or whether the circumstances fellinvthe exception recognised by
Paragraph 55.16 itself. The position is far fromsamightforward as that, but it is
unnecessary to explore the implications of thesensssions given my conclusion that
this application should fail even approaching tlasecof that basis. The claimant’s
detention between 10 October and 13 November 2048 lawful. The question of
damages does not arise.



