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The Tribunal remits the matter for reconsideration
with the following directions:

0] that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees
Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being a
member of the same family unit as the first
named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Venégarived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicants]
November 2009 and applied to the Department of gnation and Citizenship for Protection
(Class XA) visas [in] May 2010. The delegate deditterefuse to grant the visas [in]
September 2010 and notified the applicants of #wstbn and their review rights by letter
[on the same date].

The delegate refused the visa application on teesthathe applicants are not persons to
whom Australia has protection obligations underRe¢ugees Convention

The applicants applied to the Tribunal [in] Septem®010 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tlf@r purposes of the definition.

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant§.he Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Protection visa application

The applicant indicates in his application thatMas born [date deleted: s.431(2)] in [City 5],
Venezuela. He indicates that he is of Hispaniaietty and of the Catholic faith. He
married his wife (the second applicant) in [City 8gnezuela [in] September 2009. The
applicant has indicated that he has lived in [GityState 6] in Venezuela from 1985 to
2007. He has studied as a student at [Univer$itsoin November 2002 to December 2008.
He has obtained a Bachelor of [Medical SpecialifyHe indicates that his father, mother,
brother and wife’s family live in Venezuela.

The applicant provided a copy of his old passpodt lais current passport (expiring [in] May
2015). The applicant indicates in his applicatioat the has the right to enter or reside
temporarily in the United States. He has indicdked he has travelled to the United States
as a tourist from August 2005 to December 2005amain in July 2009 for 12 days. He has
supplied a certified copy of a United States vésaed [in] March 2005 and expiring [in]
March 2015. The visa, identified as Visa ClassB2]has been issued in the name of the
applicant. The applicant indicates that he hastled to Australia as a student and arrived in
Australia [in] November 2009.

The second applicant did not make any claims irokgr right and submitted a Form D with
the applicant’s protection visa application as anner of the family unit.

In the claims section of the protection visa aggilon, the applicant claims as follows:

* That he left Venezuela because he had the opptytaniravel overseas to learn a
second language and decided to study English itrédlies He fears that if he returns
to Venezuela he could be a victim of psychologargbhysical abuse, or even death,



as the government authorities and their civilidiofeers target people who openly
express ideas in disagreement with the governnaditigs. He claims that the
authorities are corrupt and you have to pay a fobevery transaction, and it is well
known that members of government departments aodvied in kidnapping people to
force them to pay. He claims that back in 2004igeexl the referendum request to
vote to revoke the constitutional power of Hugo @ meaning he is on the 'Lista
Tascon' and/or 'Lista Maisanta'. He believes tleatslon these 'black lists' and that he
is forbidden to be hired in a job within the puldiector and any private company that
has contracts within the government. The applicknins he noticed this
discrimination when he applied for an academictpwsiafter graduating in

December 2008 and was told that he was too inexqpezd. However, two of his
former classmates were hired as academic staffrmme¢h later. The applicant claims
that his father, a well known [Medical Speciality factitioner and associate
professor at the local university, who has exprsgenly his opposition to the
current government, was twice unfairly suspendethfhis job and was illegally
arrested in 2002. The applicant claims he is afifzadl what happened to his father
will also happen to him in order to keep him siland politically unresponsive.

* That he could be targeted by anyone who might d&igilean or military officer,
government party member or civilian supportershefgovernment. The applicant
claims that civilian government supporters of togegnment are funded directly by
the government.

* That the Venezuelan authorities will do nothingptotect his wife and himself. He is
still fearful that eight years after his fatherigiawful arrest, the general attorney’s
office is still keeping open his father’s caseagdl limbo to present charges against
him. He claims that the university has not ansdemy requests from his father’s
legal advisors and that no institution, not evenghlople’s ombudsman, has taken
any action to assist his father, even after hiseiatvas successful in his court action
to preserve his rights. The applicant believesiftiais is what is happening to his
father, then the authorities will not protect erthes wife or himself.

25. In support of his application, the applicant pra@ddhe following documents:

a. A certified copy of his Venezuelan passport as waela certified copy of his
wife’'s Venezuelan passport.

b. A number of documents in support of the applicatmma protection visa in
the Spanish language (untranslated) (a numbeesétdocuments were
translated prior to the hearing for review).

c. A bundle of documents titled “Documents about aurpmlitical situation in
Venezuela” including:

i. Areport by Aleksander Boyd titled “Lista De Tascdfaisanta
Software Explained”

il. An article by Ana Julia Jatar titled “Apartheidtime XXI century”
beginning with the opening lines, ‘Your vote is icyour signature
is not'.



lii. Amnesty International report dated 1 April 201Cett“Urgent Action:
Critics of Venezuelan Government detained.”

iv. Online news article (Noticias24) dated 24 Febrzdry0 writing on
the American Commission on Human Rights (IACHR)orépvhich
stated, among other things, that political intahe lack if
independence of State powers, restrictions on éneeaf expression
and peaceful protest, hostility to dissent, viokeaad impunity
severely limit the effectiveness of rights in Veuela.

v. Online news article (Noticias24) dated 2010 (no thqmovided)
writing on the IACHR’s statement concerning theklat freedom of
expression in Venezuela and abuses that continbe tommitted in
Honduras.

vi. Online news article (Noticias24) dated 14 April Q0Ariting on a
Reuters report of armed civilian militia “swearitggdefend Chavez to
death’.

vii. Online news article (Noticias24) dated 2010 (no thgmovided)
writing on the IACHR’s statement concerning Vendaussing its
power of State prosecute opponents.

d. A bundle of bounded documents of general infornmaéind reports
concerning the human rights situation in Venez(ieébruary 2009 to
February 2010).

Departmental interview
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The applicant attended at a Departmental interdated [in] July 2010. At that interview
the applicant made the following claims.

He was born in Venezuela and was a citizen ofdbantry. He was not a citizen of any other
country. He held a tourist visa to enter the Unisates of America (USA). This visa was
valid until March 2015. He does not hold any othisa to enter the USA or any other
country. He has visited the USA on two occasiortshias not travelled to any other country
except in France and Singapore where he transitesijourney to Australia.

The applicant’s family still live in Venezuela. $fiather, mother and brother live in [City 5].
His parents are divorced. He is in contact withrother and father in [City 5]. The
applicant has lived in [City 5] all his life.

The applicant obtained his qualifications in [MediSpecialty D] Medicine which he
completed in December 2008. He indicated that reimaolved in politics, not as a member
of any political party but working within the commity to pressure the government in
power. At the public university where he studiee was involved in politics as a university
student. As the government started to take oweatiministration of the universities and
elect who should run them, there was a greater teedidcuss the lack of services provided
to universities by the government. This creat@dldical environment. The authorities
would intervene. The authorities were inclinedake over the university.
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The applicant indicated that he was member of destiugroup at the university. He was in
charge of directing or organising actions to beetaigainst the university authorities (who
were government appointed) concerning issues graithe time. There was not a student
organisation as such at the university. It wasmalmer of students who came together and
organised themselves and protested openly or theydstrated their disagreement openly
with some of the things that were happening autiieersity

The applicant indicated that the student orgamadte was a part of protested about such
things as transport services. There was alsogrgmmowhere the government provided meals
for students of lower incomes. These services wetdéeing provided by the university.
There were also problems of lack of resourceseatittiversity. He would protest about these
issues during assemblies when convened. In hés baswvas from the [faculty deleted:
s.431(2)]. Basically, the students would conveneeating and the authorities would discuss
solutions with them for the benefit of the studeotly. Authorities would not necessarily
accept invitations to attend these meetings. Boteswould come along to the meetings to
listen to the student’s grievances? However,aetid of the day, the applicant claimed that
there were a lot of promises by the authoritiesnauaction by them to seek a resolution.

The applicant recalled on one occasion when theettir of the sciences program came to see
the applicant and advised him to be careful abddtwe did in the student organisation as
he knew about his opposition to the governmentltgim. He told the applicant that he
should be careful as action could be taken ag#iesapplicant for his involvement. The
applicant did not heed his warning because he wagtto fight for the benefit of the

students at the university.

After graduating from university in December 200& applicant applied for work in his
selected field. He wanted to teach [subjecttddtes.431(2)]. In December 2008, the head
of the [subject deleted: s.431(2)] area, told gheliaant he could not have the job because he
was too recently graduated and that he had no iexer The applicant graduated as
number two of [number deleted: s.431(2)] studertts graduated in his class. In January 09,
two people who graduated with the applicant, and hwéd exactly the same experience as
the applicant but who graduated lower than theiegmpl, were provided jobs at the

university. The applicant felt very disillusionesl @ result of this. The applicant believed that
he was not employed at the university becauseuti®aties identified his political

tendencies as opposing those of the authoritibe &md already demonstrated clearly what
his political tendencies were. He also indicateat this father used to be a teacher at this
faculty — the [Medical Speciality D] sciences fagulHis father had been persecuted because
of these political tendencies.

The applicant was asked what he meant when he simke “political tendencies’? He
responded that the government came into power \Wwhemas a teenager. He witnessed the
how his father was mistreated by government auiberat the University. As he grew up
and was able to form his own idea about thingsehésed that this was not a government
that was offering the best conditions for his count/pon entering university, he personally
experienced lack of resources and lack of governsgoport for students. He also observed
first hand arbitrary decisions such as suspensindssackings of administration staff because
they were identified as being in opposition to glogernment.

When asked if he expressed his opposition to tergonent in any way, the applicant
responded that at the university it was clear lieadlid not agree with the authority’s power
to arbitrarily intervene with university mattersle also demonstrated his political tendencies
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through the assemblies meetings and meetings anaoity level which he participated in.
He was not an organiser of these meetings butchiigegparticipation was enough to make
him an enemy of the government.

The applicant was asked to explain the communitgtings that he participated in. He
responded that the meetings in the community varimes, jointly organised. For example,
some of these meetings were convened from the nsitiye These activities could be held at
the university but were mostly outside the uniwgrsPeople would carry banners, sing songs
and demonstrate in a civil way but they were nogletds in opposition to the government.

The applicant indicated that when he demonstréied)early expressed his opposition to the
government. He did not hesitate to do it openly bwany times, he would have to be careful
of what place and what time he would express hisiop because the government had
different groups such as ‘Bolivarian circles’, tire ‘peasant militia’s’, who were heavily
armed, who supported the government and which giteeigovernment accepted openly.
This militia is there to defend the revolution fraggressors — internally and externally. The
applicant claimed that it is the situation thasthate and aggression has been fostered not
only by well-known government organised groupsdisb civilians who support the
government. Venezuela had become a much radidasaety.

The applicant indicated that he voted, with hisaitgre, at the 2003 referendum which was
held by the electoral commission to determineefythad enough grounds to revoke the
presidential mandate. The applicant was [age dEletd31(2)] at the time that the signatures
were being taken. He indicated that one needée wder than 18 to vote in Venezuela. The
signatures were collected in 2003 for them to lhedaapon in 2004. He knew that by the
time that they were acted upon, he would be [adetett s.431(2)]. The electoral
commission allowed people who were 17 years okign because the time the referendum
took place the following year, many of them wouél/é turned 18 years old.

The applicant indicated that he put his signatarthé referendum in 2003 when he was [age
deleted: s.431(2)], and then voted in the eleatia2004. The applicant indicated that this is
where the problems arose because by calling teeergdium, it became more obvious as to
who was opposing the government. The applicantateld that one government minister
asked for a copy of the lists of all the people Wlad signed at the referendum. This list
became known as the “Tascon” list — “Tascon” belrggMember of Parliament who
requested a copy of the list. As far as the applicaderstood, this list became the first point
of call to check one’s political tendencies. Foample, if one applied for work in the public
sector, the first thing that would be determined wéether one was on that list or not. If
they were, they would not be offered that job.

The applicant indicated that being on this list &tiscted his life in Venezuela. He indicated
that after university, he applied for another jéte had a friend who worked for a
government company. This company had an agri@alltiepartment which was looking for
[Medical Speciality D] doctors. The applicant skmh his curriculum vitae. It was sent to
Caracas. The applicant was asked to come in fartarview. His friend advised the
applicant that all interviewees would be checkesgée if they are on the Tascon list. Anyone
who was would not be offered the job. He also astihie applicant that anyone who was
offered the job would have to participate in prosgmment activities. The applicant
indicated that after hearing this he gave up inyapg for the job as he did not want to
support government activities while he was workimgis chosen field.
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The applicant indicated that he and his wife iflitidecided to leave Venezuela to come to
Australia to learn English in order to broaden ithogiportunities, to help improve their ability
to find work in Venezuela if they had to returnMenezuela. However, he was always living
in fear while he was in Venezuela. He had witnédke arbitrary actions of the government
against his father and his right to employment. féiker is also a well-known person with
anti-government political attitudes. He is veryivk@own in the city and the State that the
applicant lives in and the applicant carries hiedaname. The applicant was always fearful
that what happened to his father would also happéim.

The applicant indicated that he was fearful thaivbeld not be offered work because of his
opposition to the government and because of hiefat political background. He indicated
that his speciality in [Medical Speciality D] was[subject deleted: s.431(2)]. Most of the
[workplace deleted: s.431(2)] in Venezuela areeStatned [workplaces deleted: s.431(2)].
Most of the private [workplaces deleted: s.431&2¥ being taken over by the government.
He feared for the welfare of his wife and himsElé also feared that he might be killed by
militia for opposing the government.

The applicant indicated that his fear that he abuagd was been getting greater every day as
he had been talking to family and looking at the/sie It was getting worse every day in
Venezuela, particularly for people opposing theegoment. It was in May 2010 that the
applicant decided to apply for a protection visa.

The applicant also indicated that because of higef&s past anti-government involvement,
he feared that groups supportive of the governroemid get back at his father by harming
the applicant and his wife. The applicant indicateat the entire police force and security
agencies were all supporters of the governmenesmbld not rely on them to protect him or
his wife.

The applicant indicated that his father was suspérwaice from his post at university and
arrested on one occasion. He was an associatesparfat the time. In 2002, he was arrested
and detained by police because of his politicalvgieThere was no decision ever made on his
father’'s arrest and charges.

The applicant indicated that while he was in Vemdauhis father supported him as he could
not find work. His father supported the applicanhis travel to Australia and his education
costs here as well.

Application for Review

The applicants applied to the Tribunal [in] Septem®010 for review of the delegate’s
decisions.

The applicant provided to the Tribunal a statenaasollows:

TO WHOM IT MAY CONCERN

My name is [Applicant 1]. | was born on [date @ity 5], Venezuela. | belong to the
Hispanic ethnic group and | am a [Medical Spegidlif Bachelor in Sciences; | am married
to [Applicant 2], also [Medical Speciality D] Badbein Sciences. | left Venezuela on the
[date] November 2009 and arrived at Australia an[ttate] November 2009. | am currently
living at [Australian address].



Firstly, when | came to Australia, with my wife gala [Medical Speciality D] Practitioner),
our only intention was to study English as a sedanduage, currently a very useful tool for
any professional anywhere in this planet. HowewBace we started our language courses in
Brisbane (Queensland) our plan of a temporaryistéystralia was suddenly changed to an
application for a protection visa. This decisiorsve@mething we never considered we had to
do even though, for us, since the national andregigovernment started to harass my
father, we already lived in fear while in Venezuela

Between late December, 2009 and first three maoftB910 became dear to us that if we
returned to Venezuela, it would mean risk our waifily, freedom or even our lives.

However, | had no supporting documentation to destrate my claims, fact that produced
part of my delay to submit my application (neameanonth away from my student visa
expiry date). For instance, the "Police Reportktbetween four and five months to be issued
by the pertinent office in Venezuela. The same dgoesome of the other documents. It is
important to -consider that, | did not even men@oia include in my written statement vital
Information in regards of my participation in mgmptests (while | was a member of the
University Student Guild, because | had no physsealence that could corroborate my
claims. In addition, | did not know what sort ofadonents | could use because | have not
legal, professional advice due to our economi@sibn. Nonetheless, now | am able to
provide with local newspaper articles and someagdeom the local television which prove
my active participation in protests and meetingsiregj the different levels of the government
(University Authorities, police department, Statev@&rnor and National government
institutions) and statements of witnesses as testjrof what | describe in this
communication.

It is crucial to consider that being involved inygrublic demonstration against the
Venezuelan government is sufficient to be iderdifes part of the opposition movement and
considered an "Enemy of the Revolutionary Procéss,Squalid”, as they label us). Even
worse, | will be stay jobless because | am in tbegnment blacklist (those whom actively
oppose to the regime), be a potential target torbky and physically abused, being harassed
by the local or national police, army, governmeiiitia, government officer or public

servant (by denying or delaying official documempt®icedures or assistance), or the members
of the current President political party (PSUV)eeen civilians (government's supporters),
who are never arrested nor prosecuted by the pattauthorities.

All this discriminating process makes me fear tbate | return to Venezuela, my wife and
myself will be forced (literally) to do things agat our personal belief, principles and
education such as participate in public meetingaifgport the government, or protests (even
riots) against those who publicly oppose the regimsenell as wear clothes with the colours
and slogans of the government political party,reheo to find a job, to be able to buy a house,
to live in peace; ultimately, to be considerediiZen". | am afraid that | will be living under

a permanent fearful state of mind, forced to gigeany fight for my human rights and live a
humiliating submissive -and unresponsive life, jadbe allowed to stay alive, free and
"alive". Otherwise, | will be viciously, aggressiyend violently punished.

A clear and bold example of what | describe absvaslfollow: When | was a [Medical
Speciality D] student | received an spoken wartfiiogn [Professor A], [position] of the
[Medical Speciality D] program at that moment, moyrher teacher and friend, asking me to
stop my opposition activities because | was already"list of names", identified as

"activist" against the university authorities ahd hational government regime; he said that if
| do not obey, the higher authorities of the ursitgrwould expel me from the institution,
even though | was one of the students with beskimgs in the [Medical Speciality D]



School. | managed to finish my studies and graduasethe second best student of [Medical
Speciality D] Sciences at the moment of the gradnateremony.

However, most recently, my parents tried to obtawritten statement on the matter from
[Professor A] (VMBSc), who initially accepted topgly such statement. But later he said he
was unable to do so, because the highest autisooitidne university were notified (through
an unknown source) about my parents' claim andeusity's authorities forbid him to sign
such statement. This situation makes me even nfugid @f my (and my wife's) safety,
freedom or our lives because, now the universitytborities, and regional and national
government officers are aware of my claim for pcot in Australia. My request of
protection in a foreign nation (considered withianézuela sort of treason against the
country) must have been already passed on throtigloeernment followers and supporters,
so | am certain that my (and my wife's) safetyefiem or our lives are in danger. | am even
afraid that my closest relatives still in Venezugddher, mother and brother) could be orally
or physically abuse, deprived of their elementahhn rights or even other civil,
administrative, or criminal actions against them.

Later on, a friend of mine suggested me to applafposition in a local branch off the
[company], but after | submitted my job applicatibe realized (and let me know) that, if |
appeared in the blacklist created in 2004 (callasta Tascon" in honour" of Mr Luis
Tascon, a Member of the Parliament, supporter gfdHbhavez, who gather and published
the database In his personal website), | will reotbnsidered for that position.

[Applicant 1]
49. He also provided the following further documentsupport of his application for review:

a. A letter of support from [Official 2] of [City 5]\(enezuela) dated [in] October
2010. In this letter of support [Official 2] wrgehat the applicant is known to
him and that the applicant was a person who hasesged openly his ideas
and political preferences. He indicates that he avproactive member of the
student guild at the local university and as altedthis activities was
threatened to be expelled from the university.irtdiicated that the
government continued to harass the applicant hisegraduation by placing
him on a blacklist that impeded him getting a jeither in a private company
or a public institution. [Official 2] finished higtter by stating that, without
further comments, he puts forward this documeméegaested by the
applicant.

b. An online news article (Noticias24) dated 12 Novem®010 reporting on a
mechanic who was arrested on criminal charges &ariwg a shirt which
stated “The Revolution is [expletive]”.

c. A translated statement from [Doctor B], retiredtlge at [university deleted:
S.431(2)] dated [in] October 2010 which stated tleaknew the applicant and
that he knew of the applicant’s active membershipe university because of
his activities at the university. He also stated he was threatened with
expulsion from the university and that, after gratilon, the applicant was
stopped from gaining employment in the private pullic sectors. Attached
to the statement is a personal merit of commenaditaom the Vatican to
[Doctor B] for his contribution to the Catholic Qfoh in Venezuela, as well as
a copy of Venezuelan identification card of [DodBjr



. A translated statement from [Official 4] of the “pahced Student Movement”
at the “Agriculture and Marine Sciences” sectiorfjliversity 1], Venezuela
stating that the applicant was an active membéie@movement and
participated in student protests at the universdgn 2004 to 2008. The writer
goes on to say that he the applicant was harasgetheeatened with
disciplinary sanctions by the university authosti@ecause of his participation
in student protests.

. An online news article reporting on 33 persons ¢pa@imested for violent
protests in Metro de Caracas.

A news article titled “Venezuelan genocide’.

. Two TV videos where the applicant indicated he appen. Attached is a
certification from a person from [television statideleted: s.431(2)] (where
the videos were stated to be taken from) certifyived the applicant appeared
on these videos. The applicant indicates that Videsfers to student
opposition and student supporters of the Chaveemovent arguing on the
issue of resuming academic activities at the edwutatcomplex [University
3]. He indicates that Video 2 is a summary of a desitration convened by
the opposition to support the call for a recalerehdum. (Folio 127 of
Tribunal file)

A newspaper article (La Manana) containing a pépatph of a group of
students with subtitle “[title].” The applicantditates by way of an arrow
where he is photographed with the other studentsisnarticle.

A newspaper article (La Manana) containing a phetoly of a group of
students with subtitle “[title]”, after the studembvement took action against
university authorities for inadequate resourcé$ie applicant indicates by
way of an arrow where he is photographed with therostudents in this
article.

A certified copy of marriage certificate (transit®f the applicant and his
wife issued [in] September 2009.

. A certified copy of birth certificate of his wiféeranslated).
A certified copy of birth certificate of the apgiat (translated).

. A certified copy of a “No criminal record certifitsa- Venezuela” of the
applicant's wife (translated) dated [in] April 2010

. A certified copy of a “No criminal record certifia- Venezuela” of the
applicant (translated) dated [in] April 2010.

. A certified copy of a newspaper article titled "Cstadent injured and 21
arrested in riots at [City 5]”

. A certified copy of a court document dated [injy}dJR003, revoking a one year
suspension to his father as an academic lecturde mgainst him [in] June
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2002 but dismissing an appeal from his father @éeision to suspend him for
one year without entitlement to salary made [inJréfha2002.

g. A certified copy of a document from [University dated [in] March 2002,
issuing a temporary one year suspension to higfatithout entitlement to
salary. His father was charged under Article 7€hefuniversity's constitution
which included, amongst other things, that he pigdied in acts or actions
that jeopardised the integrity of the institutianits dignity by disturbing
public order at the university.

r. A certified copy of a formal resolution made by jirsity 1] against the
applicant's father dated [in] October 2002 refughmgypromotion of his father
to the category of professor.

Tribunal hearing (25 November 2010)

Theapplicants appeared before the Tribunal [in] Noven#910 to give evidence and
present arguments. The Tribunal also receivedemidence fronjMr C] on the request of
the applicantsThe Tribunal hearing was conducted with the asstgt@f an interpreter in
the Spanish and English languages.

The applicant provided at the hearing the followimgher documentation:

a. Online news article (Noticias24) dated 22 NovenO0 titled “Alejandro
Sanz charge against ‘radical Chavez’: In Venezuedaw a lot of fear and
threats”.

b. A copy of his expired passport and visa entry stéorthe USA.

c. Statement from [University 1] certifying that thppicant had completed the
programme of [Medical Speciality D] Sciences orDEtember 2008.

d. Further online news article from Noticias24 datéd3ttober 2010.

e. A Certification from [University 1] certifying thahe applicant attained a
position of 2 out of 43 graduates in the prograrthef[Medical Speciality D]
sciences.

The Tribunal put to the applicant that his wife ltatnpleted a Form D only and had not
made any claims in her own right. The applicanfficored that his wife did not have any
claims in her own right and that she would not iveng any evidence at the hearing.

The applicant stated that he held a United St&t&\j Tourist Visa. When asked why he

did not apply for protection in the US, the appliteesponded that he never thought about
asking for a protection visa there. The applicadicated that while he was here in Australia
the situation in his home country had deteriorated this added to his fear. He indicated
that his fear grew in such a way that he decideapfay in Australia for a protection visa.

The applicant indicated that he had no difficuttyentering or exiting the USA. He indicated
that when entering the USA, the maximum amouninoé {permitted to stay there was six
months. He indicated that they were limitationglomvisa such as no work rights or study
rights. He indicated that this visa did not give lpermission to gain permanent residence in
the USA.
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He indicated that he had his passport renewed neX{eela. He also indicated that he was
given his first Venezuelan ID card when he was [@gjeted: s.431(2)].

The Tribunal asked the applicant why he feared beldvbe a victim of psychological or
physical abuse, or even death, if he returned tee¥eela. The applicant stated that he did
not suffer any physical attacks back in Venezuéla.indicated that he was threatened by the
university authorities. He indicated that the #tsecame in the form of expulsion because of
his participation against the government and theeusity authorities. The applicant
indicated that any actions that he participateagainst university authorities were also taken
as being actions taken against the national govemanilhe university authorities were
appointed by the national government.

The applicant indicated that while he was in anmgying student on campus, he was only a
member of the student organisation there. Howewvigite he was a student of [Medical
Speciality D], he was a member and active orgarfissehe student organisation on campus.
The student organisation, in which he was a paonofampus, had a constant membership of
between 15 to 20 people who were the key organiskre student organisation had the
support of a great number of students on campuwsmaéintained his role as a member and
organiser of the student organisation throughasiehtire [Medical Speciality D] degree. He
supported demonstrations on campus by the studadttook on leadership roles within the
group. He indicated that this was the reason véhwas threatened to be expelled by the
university authorities. He indicated that the @msity authorities had the backing from
violent groups and attacks by these groups coydgéraat any time.

The applicant indicated that he came to Australistidy English as a second language and,
based on the fear that he and his wife had in &lazfound a way to leave that country.
When asked again whether he had a fear for hisysafeen he first came to Australia, he
indicated that he did. When the Tribunal put tm tinat he had made it clear in this
application that he did not have a fear when st iame to Australia, he responded that he
answered the question in the application as heratat®l it but had no legal aid or
immigration assistance to help him understand tlestion. He reiterated that he had a fear
for his safety before leaving Venezuela to comAustralia. He indicated that his fear for
his safety was always there while in Venezuela.indecated that his father had been a
victim of the government because of his fatherfsosygion to it. His father had been arrested
illegally and suspended from his work on severabsons because of his views against the
government. He indicated that the governmentismidation and aggression against
opposition to it escalates every day. He has onteption from any government body or
Tribunal or the police force.

The Tribunal again put to him that he thought gflgimg for protection when he was in
Australia. It asked him what made him apply fastpction when he arrived in Australia.
The applicant responded that he was ignorant optbeess. His fear for his safety was real
before arriving to Australia. He indicated thatlbéarnt about how to apply for a protection
visa when he was in Australia. The applicant rated that his fear for his safety existed
while he was in Venezuela but that this fear becgraater when he was here in Australia.

The Tribunal raised with the applicant its conceaheut the length of time that elapsed
between when the applicant arrived in Australia wheén he applied for a protection visa

(six months in total). The applicant responded kieabecame aware that he could apply for a
protection visa in Australia one or two months a#teiving in Australia. When completing

his application for protection he did not havetiaf necessary documents to support his
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claims. It took time to obtain these supportingwiaents from Venezuela while he was here
in Australia. This contributed to the delay in Bopg for his protection visa. He believed
that he had enough documents to support his apiplctor a protection visa when he lodged
it in May 2010.

The Tribunal asked the applicant what he meant vileenrote in his application that
between late December 2009 and March 2010 it becteaeto his wife and himself that if
they returned to Venezuela, it would mean riskimgrtwell-being, freedom and even their
lives. The applicant responded that since arrivingustralia, they had been in contact with
their relatives in Venezuela who have indicated thimgs have become worse in Venezuela.
The applicant has been obtaining news reportseoiibrsening situation in Venezuela and
how the government has been hardening its posatiamst people and groups who oppose
its views or who have opposed its views. The agpli has also been observing how the
government has been oppressing people who havearbegposition to it. As a result of all
this, the applicant fears that his freedom, andhéwe life, might be in danger if he was to
return to Venezuela. The applicant indicated kiiafear of harm has been gradual over the
course of 10 years prior to arriving in Australidhas been in recent times that the country
has deteriorated due to the oppression of the gavent and, after talking to his father and
his other relatives back in Venezuela, the apptibas a heightened fear that he will be
harmed if he returned to Venezuela. The applicatitated that he was very scared to return
to Venezuela now. He had been previously activepposing the government in Venezuela.
He indicated that his principles would tell himdantinue to oppose the government.

He further indicated that by having the surnamkisfather, who had already been
persecuted by the government, this would also patah risk of harm. The applicant
indicated that one month prior to the hearing, && &pplied for a letter from one of his
former professors, [Professor A], who first indehthat he would write the letter but later
declined to do so. He had told the applicant thetuniversity authorities had prohibited him
signing any declaration on the applicant's beh@le applicants fear in returning to
Venezuela increased after hearing this from théeBsor. The applicant claimed that this
was clear evidence that the government authoritexe aware of the applicant and his
political background and were aware that he hadiegpfor a protection against the
government. The applicant feared in this regaadl e might be seen as a traitor by the
government.

The Tribunal asked how the applicant came acrasstbrmation that [Professor A] was
prevented from signing any letter on the applicao€half. The applicant indicated that he
received this information from his father. Hishfat was supposed to obtain the letter from
[Professor A]. However, [Professor A] told hishfat that he could not sign the letter because
the university authorities had become aware of wleavas doing. The applicant could only
conclude that the reason why the professor wouldvnite him this letter was because of the
applicant’s political background.

The Tribunal asked the applicant how he knew thatiuthorities back at home were aware
of his claims in Australia. The applicant respahtieat his father was asked what the letter
was being used for. The conversation betweenraliief and [Professor A] was supposed to
be confidential. His father had lectured [Profegsjoback in his time and [Professor A]
lectured the applicant when the applicant was destuat the University. The applicant and
his family had a close relationship with [Profes8gr The applicant indicated that this is

why they trusted [Professor A]. The applicantedahat his father had told [Professor A] at
the applicant was in Australia and that the appliceeeded the requested letter. [Professor A]
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was told that the applicant needed to demonstnatehie had been threatened by the
university authorities because of his oppositioa atudent.

The Tribunal then asked the applicant what madeldaheve that [Professor A] had passed
this information onto the authorities. The appiiceesponded that he did not know who
passed the information on. The applicant indic#itetiall he knew was that [Professor A]
was elected by the university authorities to lextinere and the university authorities are in
turn elected by the government. The Tribunal askedapplicant why he believed that he is
claims that he made in Australia had been passed the authorities in Venezuela. The
applicant responded that [Professor A] told hiedathat he had gone to the university
authorities who told him not to write the lett@rhe applicant indicated that on this basis he
has assumed that the information about his clan#sustralia have been passed on to the
authorities in Venezuela. The applicant indicdted his fear in returning to Venezuela was
real. He trusted [Professor A] based on the psafiés friendship with his family. He did not
request the letter from [Professor A] because hetwing to strengthen his claim in
Australia. He trusted [Professor A] to write adeton behalf of the applicant of the facts that
existed when the applicant was at the university.

The applicant indicated that in this instance theegnment would see this action of his
applying for a protection visa in Australia as ahaf treason. The Tribunal asked the
applicant why he thought that a request for pradadn a foreign country was treason in
Venezuela. The Tribunal put to the applicant thdid not appear to have any country
information to support his claim in this regardheTapplicant responded that he was aware
that adverse information is passed on to the Vezlamwauthorities.

The Tribunal then asked the applicant to explawualkhe first video that he submitted to the
Tribunal. The applicant responded that the evientisis video occurred in January 2003 at
[University 3] in [City 5]. This video showed thlé participated in a student gathering at the
University. The video was taken from a state THruiel. The applicant indicated that he
was identifiable in that video. He indicated ttieg video allowed authorities at different
levels to identify which persons participated irpogition activities. Action could then be
taken against the people identified in the vide@byernment authorities when the
opportunity arose. The applicant stated that lother was able to obtain the video from the
TV channel that took the video on the day. Thdiagpt was identified in the video and a
red circle placed around the applicant's head @avdhat it was him. The applicant indicated
that it was very difficult for his mother to obtdims video. However, the applicant had
provided information to his mother about the stuadmmonstrations that he was at and his
mother was then able to make contact with the Tdabticasters about the particular TV
footage taken at the time. The Tribunal put toapplicant that in this video it was difficult
to identify the applicant. The applicant indicatkdt the person who was identified by the
red circle was definitely him. The Tribunal indied that it would be difficult for any
government authority to identify the applicant isideo. The applicant admitted that it was
difficult to identify him in this case but that tleewere a number of other videos where he
could be identified at student demonstrations. dp@icant indicated that his mother was
only able to obtain two videos.

The applicant identified himself as the person w#wearing the [clothing deleted: s.431(2)]
in the background of the gathering of people whoeveeipporting the person at the front who
was talking and whose name was [Mr D], [Mr D] wias tepresentative of the regional
legislative council and opposition. At the timetloé video, he was discussing with the police
the marches that were taking place. At the timihefvideo, [Mr D] was explaining to the
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police that they all had permits to march yet tbkge were not allowing the demonstrations
to go ahead. In the video [Mr D] was showing tége officer the permits. In the video the
applicant indicated that he was a participant lotitam organiser of this demonstration and
about 400 or 500 people were participating in tl@sonstration. The applicant indicated
that in this video the demonstration occurred ia ohthe main streets of [City 5] [in]
January 2003. He indicated that there was a potamekdown on the marchers in this video.
He said that they endured tear gas which was &tédem by police. He indicated that the
police were also firing on the demonstrators ard ¢éveryone started running up to this
point. The applicant indicated he was lucky tratwas not injured.

The Tribunal put to the applicant that the eventthe two videos provided by him both
occurred in 2003. However there was no evidentad¢he Tribunal that any repercussions
occurred to the applicant either then or at a ldédée. The applicant responded that as far as
the government actions were concerned there wéfeeedce between the government of
2003 and the government are now. The applicamtabed that if he returned to Venezuela
now the government could identify the applicanthiose videos and other videos that they
had of the applicant participating in demonstragiopposing the government's political
views. The applicant feared that there was a grettance of him being harmed now by the
government of Venezuela because of the militargdldy the government and the
deterioration of the country presently. He indéchthat the government was acting in a more
brutal way now than it did in 2003. The applicatated that the government institutions
were being manipulated by the government now wtidmot happen in 2003. He indicated
that the government now had greater autonomy twwtd it liked than it did in 2003. The
applicant indicated that there was another videmmofparticipating in demonstrations in
2007. However he was not able to get a copy ofitieo. The applicant indicated that while
he was a student representative back at univehgtgave declarations on TV channels in
opposition to government policy, and that it wobk&leasy for the government to obtain
information from these videos about applicant.

The Tribunal put to the applicant his claim that tather, a well-known [Medical Speciality
D] practitioner and associate professor at thel logeversity who had openly expressed his
opposition to the current government, was twiceaurhyf suspended from his job and was
illegally arrested in 2002. The Tribunal put te @ipplicant his claim that he was afraid that
what happened to his father would also happennimiorder to keep silent and politically
unresponsive. The applicant responded that Hiefdtad been a [Medical Specialitist D]
from 1976 to present. He had worked as an assqoiafessor at the university where the
applicant attended. His father lectured at theersity for 25 years. He was not lecturing
there now and retired in November 2005 or 2006e dpplicant indicated that while the
university pays his father in an official capadiig father was still experiencing problems in
getting his salary. The applicant stated thatevhit father gets paid from the University the
university salary that he is entitled to he doetsgab the government pension which is also
entitled to. The government won't allow his fatteeaccess it. When his father has queried
the government about his pension he has been tieegxcuse that it is a bank system error.
However his father has attended to the bankingldesaveral times but has not received any
payment of his pension. His father owns his owméand lives in [City 5]. The applicant
stated that his father in the 1990’s, before theetu government came in power, was
[position and ministry deleted: s.431(2)] in thégt® 6] office. He was [position deleted:
s.431(2) for six months. His father is currentig {position deleted: s.431(2)] in an opposing
faction.
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In 2002, the applicant's father was arrested illgdmecause he was close to demonstrations
that were occurring but which he did not particgpat. However, for the simple fact of being
identified as a political opponent the police steghis car and arrested him illegally. His
father was arrested with two other people. Hisdatvas jailed for one day and charged.
The case against his father eight years on halsesst completed. The applicant indicated
that it was a way of controlling his father. Whwas father went to the Tribunal to obtain a
copy of the complaint that had been made against e found information that the case
was still open against him and that there was mal fiecision on the charges that were laid
against him in 2002.

The Tribunal asked the applicant what the courudwents on file were about. The applicant
indicated that the court documents were relatégdgdather when he was suspended at the
university and denied a promotion for his suppgsadicipation in the demonstrations
against the authorities in 2002. The applicanicaigd that his father and his family were
affected by the events that took place againdtltier for no apparent reason. His father did
not receive any salary while he was suspendedwasesuspended on the first occasion for
one year but then was reinstated after six montienwhis father appealed the suspension.
On the second occasion his father was suspendedwWbple year and received no salary
during that time. In total his father was not aolelraw a salary for himself or his family for
1 1/2 years.

The Tribunal asked the applicant how the familysed if they did not receive a salary
from the applicant father. The applicant stated #ithough his parents were divorced they
still lived together. His mother helped to suppbs family. His father tried to find money
from friends to stay afloat.

The Tribunal then asked the applicant about thet@mcuments that he provided as
evidence. The applicant referred to the first soent concerning his father's arrest in 2002
in which his father's case had still not been fsel. The applicant referred to the court
document which revoked his father suspension atigwis father to be reinstated as a
university lecturer. The applicant then referrednte court document which suspended his
father for one year with no salary entitlement.e Hpplicant indicated that in total his father
was suspended with no salary entitlement for lyg&#&ts. The applicant also referred to the
university document which decreed that his fatloea not seek promotion. The applicant
indicated that his father has never been able fwrddoted since that time. The applicant
retired with the title that he had at the time taoild never be given the title of professor.
The applicant indicated that if his father contidwégth his work he would be subject to
oppression from the university authorities. Hidhéx made the decision to retire in order to
give him immunity away from the university auth®. His father was now [position
deleted: s.431(2)] which gave his father certaotgmtion.

The Tribunal asked the applicant why his fathexfseeience and history put the applicant at
risk in future. The applicant responded that ointhe ways that the government stopped
political opposition to it was to attack the familgit. The applicant indicated that it was
easy to identify him because he used the same aarnis father and he was living in the
same city as his father. The applicant indicalbed ¢ountry information in support of this
claim.

The Tribunal put to the applicant country infornoatwhich stated that individuals on the
Maisanta and Tascon lists have been subject toiis@ation including the loss of private
sector and government jobs, refused employmentdantl of identity papers and passports.
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The applicant had his passport renewed [in] Mayd28pthe Government of Venezuela.

The Tribunal indicated to the applicant that thigimlead it to conclude that the government
was not concerned with him as an activist or tleatvhs not on the Maisanta and Tascon
lists. The applicant responded that he has beeiedi¢he possibility of work at the

university as a member of the university staff.e mibunal asked the applicant why he was
denied employment at the university. The applicesponded that he went to the university
to find out about his application to be a staff fbemin 2008. He spoke to the [official and
department deleted: s.431(2)] who was responsiblagsessing applicants for that position.
He told the applicant that he could not aspirdnogosition that he was applying for because
he had no experience. However, a month later tudesits who had graduated with the
applicant but with lower marks than the applicavgre employed in similar positions which
had been denied to the applicant previously. Fmdi@ant indicated that this demonstrated
discrimination against him by the university autties and that the people who were given
those positions were put there by the governmethioaities. The Tribunal put to the
applicant that it could be argued that the other persons who were granted the job position
instead of the applicant fitted the job descripti@tter. The applicant responded that he did
not consider this possible. He was applying ffoteain a reproduction project that was
similar to his studies and that he attained thersg@fighest score out of the [number deleted:
s.431(2)] graduates in this field of study. Heigatied that the two persons who were given
the position did not have the qualifications thatdid.

The Tribunal put to the applicant that presumirgg tie had signed the referendum in 2003,
what would prevent applicant from working in thévate sector. The applicant indicated
that the private sector represented only 20 to @86%e job market relating to his field of
work. Another 20 to 25% of the jobs were in thélpusector and 50% were a mixture of
both. The applicant indicated that once a persas on the Maisanta and Tascon lists they
could not obtain work in the public sector. It wasv fact that the private sector was
diminishing constantly as the government took aurdf the private sector. The applicant
stated that it is also important to consider thahynof the companies within the private
sector are directly employed by the public sectwt therefore have to follow the rules of the
public sector. This means that anyone who is ¢gryanfind work as a professional in one of
these companies must be assessed against the MaasanTascon lists. The applicant
indicated the government was taking control of vehmloduction systems in Venezuela in
order to control the population by making themamdion the government.

The Tribunal asked the applicant why the governmentld have reissued him a passport
when country information suggests otherwise ifdpplicant was on the Maisanta and
Tascon lists. The applicant responded that ngiaasport renewals went through the same
person. The applicant gave an example of his umctehad to apply for his passport in
three different cities before being granted hispast.

The Tribunal asked the applicant who applied fergulice certificate. The applicant
responded that it was his wife's mother. He stttatlthe certificate was not really issued by
the police. It was issued by the Office of Minystif Interior. He stated that it was obvious
that his name was given to the Office as it wasottlg way to obtain his certificate. He sent
a letter to his mother-in-law who was able to agphythe relevant certificate. The Office of
Ministry of Interior did not pay his mother-in-laiwo much attention but she had to wait
between 4 to 5 months before she could obtainghdicate.

The Tribunal referred to the letter of referenafr{Official 2] of [City 5]. The applicant
indicated that the Catholic Church opposed the gowent in Venezuela. He stated that
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[Official 2] had known the applicant for many yearBhe applicant had gone to a Catholic
school both at primary and secondary levels. Tpi@ant indicated that he maintained a
friendship with [Official 2] who was a friend of$ifather.

The Tribunal referred to the letter of referenaafr{Doctor B]. The applicant indicated that
back in the 1980's, [Doctor B] was in charge of [i#rsity 1]. He was now a retired
lecturer. [Doctor B] lectured the applicant's t&ath The applicant indicated that [Doctor B]
knew the applicant and lived in the same city asaplicant. He was also the applicants
brother’'s Godfather.

The Tribunal referred to the letter from the AdveashStudent Movement. The applicant
responded that when he was a [Medical SpecialitgtDdent, he was part of this particular
group of students. This student group now hagw@enare more organised and know the
applicant. The applicant referred to the newspaparies provided to the Tribunal. In one

of the newspaper articles a student was assassibgtthe police. The applicant provided
this article to demonstrate how being part of @ei organisation could place a person at
risk of harm. The Tribunal indicated to the apatitthat it would weigh up the documents
which were dated 2003. The Tribunal indicated thatdate of the event (20030 was a factor
which it also needed to consider.

The Tribunal then heard evidence from [Mr C]. Hevided evidence that he was a lecturer
at [University 1] where the applicant studied. ld@ftrmed that the applicant was an active
member of the student guild at the university. kt#idated that the applicant was a very good
student. He also stated that the applicant wastianvof the government. He stated that from
what he knew of the applicant, he was not involwed political party but was active
politically.

The witness gave account of his own life in Venézuéle was openly in opposition to the
government. He was victimised by the governmentrasdamily were attacked at home. He
indicated that he was denied fundamental righemnescademic staff at the university.

[Mr C] stated that he was aware of the applicaat®vities at the university. [Mr C] taught
the applicant in second semester in 2004. Hedsthtd he knew the applicant was active
with the student guild at the university and thatplarticipated in demonstrations outside the
university. He knew the applicant as active in ddfeg student rights at the university. [Mr
C] never took part in the activities on campus arged by the student organisation.

[Mr C] again indicated that he knew first hand ttieg applicant was an active member of the
student guild on campus and would participate malgstrations on campus. [Mr C], while
not participating himself in any student organisetivities, saw what was happening on
campus which is how he knew of the applicant’'s imement. He admitted that any

activities in which the applicant participated mside of the university would be information
that came to [Mr C] third hand. He did not havstfhand accounts of these activities.

[Mr C] indicated that the government’s repressibomposition demonstrations, including
student demonstrations, has gotten worse over [MreC] came to Australia to study
himself. However, some time after arriving in Aadia, his older son was kidnapped, badly
beaten and threatened with his life if he involidself with political activities. His son
was also threatened that his family would be harasedell. [Mr C] indicated that his family
were attacked by followers of the regime. He aggpfor protection in Australia in 30 April
2009 and was granted a protection visa on 27 i He is currently completing his PHD
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at [Australian university name deleted: s.431(2)judrsity. He stated that he had a Masters
degree in Ecology at the University of Wales (UWJr C] did not have anything further to
add nor did the applicant have anything furthesap in response to [Mr 's] evidence except
to confirm that he was taught by [Mr C] in 2004.

INDEPENDENT COUNTRY INFORMATION
Overview of political and human rights situation inVenezuela

A 2010 report by the US Congressional Researchi@epvovides the following overview of
the situation in Venezuela since Chavez was flesited in 1998:

Under the rule of President Chavez, first electetid98 and re-elected to a six-year term in
December 2006, Venezuela has undergone enormatisgdahanges, with a new
constitution and unicameral legislature, and a name for the country, the Bolivarian
Republic of Venezuela. Human rights organizaticegehexpressed concerns about the
deterioration of democratic institutions and thsdatfreedom of expression under President
Chévez. The government benefitted from the risgarid oil prices, which sparked an
economic boom and allowed Chéavez to increase expees on social programs associated
with his populist agenda.

These programs have helped reduce poverty legidisantly, but the Venezuelan economy
has been hit hard by the global financial crisid @onomic downturn. In February 2009,
Venezuelans approved a controversial constitutimfalendum that abolished term limits
and allows Chéavez to run for re-election in 201i8c& 2009, the government has increased
efforts to suppress the political opposition, imthg elected municipal and state officials. In
January 2010, the government shut down the cadiestRCTV-Internacional, prompting
domestic protests and international concern alveatlbm of expression. Upcoming elections
for the National Assembly scheduled for Septemige2P10, will be an important test for the
opposition and Chavez’s ruling party.

The 2011 Freedom House report on Venezuela cordaiiseful overview of the political and
human rights situatiohFor example, the Transparency International rankeezuela 164
out of 178 countries surveyed in its 2010 Corrupterceptions Index. Further reporting
indicates that while Constitutional guaranteesetifjious freedom are generally respected,
tensions remain high between the government anBRdingan Catholic Church...Academic
freedom has come under mounting pressure in rgeans, with the formulation of a new
curriculum that emphasizes socialist concepts. & @eganic Education Law enacted in
2009 was praised for provisions that explicitlyadletd the state’s obligations, but criticized
over ambiguities that could lead to restrictiongporate education and increased control by
the government and communal councils. In univesjtelections for student associations and
administration positions have become more poligidjzand rival groups of students have
clashed repeatedly over both academic and politicaters... The government encourages
the formation of workers’ militias and socialisttpds to deepen the “revolution” within
industrial enterprises... At approximately 48 homésigher 100,000 inhabitants, Venezuela’s
murder rate is now one of the world’s highest. pbkce and military have been prone to
corruption, widespread arbitrary detention andut@of suspects, and extrajudicial killings.
In 2009, the justice minister admitted that poliere involved in up to 20 percent of crimes.
Although hundreds of officers are investigated egedr, few are convicted, partially due to a
shortage of prosecutors. A plan to modify and ptingepolice was completed in early 2008,

1 US Congressional Research Service 20Edezuela: Issues in the 111th Congr8sSeptember, Federation of American Scientistssite
http://lwww.fas.org/sgp/crs/row/R40938.pdi\ccessed 19 November 2010
2 Freedom House 201Ereedom in the World — Venezuela
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and pilot operations involving a new force traimediuman rights began in 2010. Although
the prison budget has moderately increased anttipteletention has been limited to two
years, prison conditions in Venezuela remain antbagvorst in the Americas. The NGO
Venezuelan Prison Observatory reported 476 vialeaths within prison walls in 2010, a 30
percent increase from the 2009 toll... In recent yeidue division of responsibility between
the military and civilian militias has become le$sar, and informal pro-government groups
have been responsible for attacks on press oathetsoccasionally, individual journalists and
opposition supporters.

Reports indicate high levels of corruption in Vemela. Corruption is endemic within the
police force, judiciary, all levels of governmemidawithin government bureaucracfe$he
2010 Corruption Perception Index, published by $pamency International, ranked
Venezuela 164 out of 178 countries. This is thestvanking of all the 28 countries in the
‘Americas’ region! Human Rights and government organisations haveriles the
Venezuelan judiciary as chronically corrupt andtfm$ed? In March 2010, the US
Department of State (USDOS) described the judiaarycharacterized by trial delays and
violations of due proces§”’Human Rights Watch also reported that the Sup@met in
Venezuela “has largely abdicated its role as alchacexecutive power "Corruption and
impunity within the police force is also a majodanidespread problem in Venezudla.
2009 article titledThe Politics of Corruption in Venezuddg Dr Leslie Gates, Associate
Professor of Latin America and Political SociolagyBinghampton University, states that
“since 2005, Venezuelans have considered the patidche agency most affected by
corruption.” Freedom House provided the following assessmetfiteoéxtent of corruption
within the police force:

The police and military have been prone to corniptwidespread arbitrary detention and
torture of suspects, and extrajudicial killings 2009, the justice minister admitted that police
were involved in up to 20 percent of crimes. Altgbthundreds of police are investigated
each year, few are convicted. A plan to modify pache the police was completed in early
2008, and in late 2009 a new national police faregan operations.

Corruption within government departments and goverrment agencies

% Coronel, G. 2008 ‘The Corruption of Democracy ienézuela’, CATO Institute website, March
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89. Corruption is reported to be pervasive in all Isvefl government in Venezuetaln 2010
Freedom House stated that the government’s signifimle in the economy allows for high
level corruptior? A 2008 article published by the CATO InstituteJ& public policy
research organisation, states that the three raggais of government corruption in
Venezuela include grand corruption, bureaucraticugtion and systemic corruptidfi The
following descriptions of these three areas ofotion demonstrate the extent of corruption
in Venezuela:

» Grand corruption is “derived from major policy d@ons” made by President Chavez.
This includes the acceptance of foreign contrimgiby Chavez, “expenditure and
promises made to political leaders and countrigh®fVestern Hemisphere to buy
their political loyalties and “corruption at thea®t of Barinas Sugar Mil**

» Bureaucratic corruption involves “bribery, extortjcstealing of public funds, abuse
of political power, nepotism and other varietiesliegal or unethical use of public
assets.” Reported examples of bureaucratic coomiticlude government
contracting without bidding, corruption at the Nai@l Electoral Council and high
levels of mismanagementRetroleos De Venezuelthe state owned petroleum
company*’

» Systemic corruption is described as corrupt tranzas between government
bureaucrats and the private sector. The ownerstppvate corporations by
government officers is an example of systemic qution.*®

90. Bribery is a form of corruption undertaken withiovgrnment departments in Venezuela.
Surveys assessing direct experience and reportgdipational experts provide differing
assessments regarding the extent and scale bahdrigs impact on the local populatithA
2006 article on corruption in Venezuela also puiddby the CATO Institute states that
“ordinary citizens must pay bribes to accomplishelawicratic transactions”. According to the
report:

Bureaucrats now rarely follow existing bidding r&gions, and ordinary citizens must pay
bribes to accomplish bureaucratic transactionshave to suffer rampant neglect of basic
government services

...In interacting with the government bureaucracyehgas little that an average Venezuelan
citizen could do without having to bribe someomolerable delays took place if there was
no bribe. Corruption had become a way of life im¥euelan society’.

Kidnapping in rural and urban areas.
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Kidnappings are a significant problem in VenezuKldnappings for criminal purposes have
increased in Venezuela in recent times and areteapto be widespread throughout rural
and urban areas. Reports indicate that severaleofficers have recently been investigated,
charged and convicted for kidnapping offences inézeiela. Furthermore, governmental
sources report that many kidnappings are not regattie to concerns of police collaboration
with kidnappers? The 2010 US Department of St&euntry Report on Human Rights
Practicesfor Venezuela provides the following information kidnappings in Venezuela:

In August a court preliminary hearing upheld théictment of 10 Lara State police
officers charged in late 2008 with involvementhe ©October kidnapping, torture,
sexual abuse, and execution-style killings of gxspns (including four minors) in
Portuguesa State; continued their detention; addred a trial.

...In April a court sentenced four police officerdarine civilians to 30 years in
prison for the 2006 kidnapping and killing of thie@ys and their driver.

... There were no substantiated reports of politicalbtivated disappearances.

However, criminal kidnappings for ransom were régdly widespread in both urban centers
and rural areas. PROVEA reported that in the fisé months of the year there were 518
kidnappings, an increase of 41 percent from theiB@&ported for all of 2008. The National
Federation of Cattle Ranchers president annouratedn the year the recording of 360
abductions between January 1 and December 16,ymaistates along the country’s western
border with Colombia. On December 23, the direofdhe government’s Scientific, Penal,
and Criminalistic Investigative Corps (CICPC) sthatleat kidnappings had increased by
approximately 63 percent during the year, withtaltof 616 cases reported. NGOs noted that
many victims did not report kidnappings to poligeother authorities.

Media frequently reported the public perceptiorafaboration between police and
kidnappers. According to the NGO Active Peace,08&the average total cost of a
kidnapping--based on an average of 12 days inwigpta negotiator’s fee, and ransom paid-
-was approximately the equivalent of $118,000. Humghts NGOs reported approximately
20 percent of kidnapping victims were minors odstus.

...In July for instance, General Juan Francisco Rorirgyueroa, vice minister of
citizen security in the Ministry of Interior andslice, illustrated the need for police
internal investigations by reporting that 1,80Qhe 9,000 Metropolitan Police
officers were under investigation for alleged misdact or human rights violations--
including kidnapping, torture, unlawful arrest atetention, and extrajudicial killing--
stemming from cases filed in the previous eightyela October Interior and Justice
Minister Tarek El Aissami stated that police comedtapproximately 15-20 percent
of the country’s crimes, including the most violenes?

In December 2009imereported that Venezuela has the highest kidnapjaitegin the
western hemisphere. According to the report a tes@vey by the independent Venezuelan
Observatory of Violence in Caracas estimated tl@®kidnappings are committed in the

1 Us Congressional Research Service 20Ehezuela: Issues in the 111th CongrésSeptember, p.9
http://www.fas.org/sgp/crs/row/R40938.pdiAccessed 10 November 2010 ; US Department @& @10, Country Reports on Human
Rights Practices 2009 — Venezydld March; Devereux, C. 200%enezuela’s Plague of Kidnappingsime 29 December
http://www.time.com/time/world/article/0,8599,1950200.html- Accessed 11 November 2010

20 US Department of State 201ountry Reports on Human Rights Practices 2009nre¥eela11 March.
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country each year. The report also states thatesunside Venezuela’s federal crime-
investigation agency “concede that police have eenived in kidnappings™

Lista Tascon/ Lista Maisanta

The Chavez government has generated and maintalaekllists of several million people
who signed a petition seeking a recall referendumetove Chavez from office. These black
lists are known as the Tascon list and the Maisistt

The Tascon list is named after Luis Tascon, a mewibine National Assembly and
Chavez’s coalition government. Tascon compiledtao individuals who signed a petition

in 2003 to hold a recall referendum on Presiderev@k® Reports indicate that
approximately 3.2 million Venezuelans signed thetipa.?* Tascon posted the list on a web
site” The International Crisis Group (ICG) have repotteat in October 2003 Chavez stated
that ““those who sign against Chavez will sign agathe fatherland and will be registered
for all history, as they will have to provide thasmme, surname, signature, identification
number and fingerprint”.

The list of petitioners was removed from the Taseebsite after the August 2004 recall
vote which returned Chavez to povf&ihe Tascon list was, however, incorporated into a
computer software program called ‘MaisarftaThe Maisanta Program reportedly contains
detailed information on all registered voters inthg whether they signed the recall
referendum petition, employment information andspeal data®® A 2010 academic article
states that the Maisanta CDs were “distributedufihout the public sector and used by the
Chavez regime as an enemies [f8tOn 15 April 2005, reportedly in an effort to eseap

controversy, Chavez ordered officials to stop usigTascon list® Reports indicate that
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this appeal did not, however, stop the blacklisth§he Maisanta program or list is named
after the grandfather of Hugo Chavéz.

Individuals on the Maisanta and Tascon lists haaenlsubject to discrimination including
the loss of private sector and government jobsisext employment, denial of identity papers
and passports, and refusal of access to publiorseaigrams? In April 2007,Bloomberg
reported that thousands of listed people had besenigssed from the civil service and refused
government contracté.Transparency International have reported that0f 2@ademic study
reported that “those signing have very low charuddseing employed in the public sector,
and much higher of ending up in the black econdtiyhe ICG reported in 2007 that “more
than 800 former employees of 42 public entitiesehided law suits claiming they were fired
because they signed the recall referendum petitiofihe loss and denial of government jobs
has a large personal impact in Venezuela as gowarnamd state run companies employ
approximately 20% of the workforcé.

According to a 2007 report published Bpomsbergolice may also be using the Maisanta
list to pressure people. The report states thatri®aco Tuccinardi, who served as the chief
observer of the congressional elections in Decerfdvehe European Union, said ““political
forces” are using the Maisanta List “as a togbtessure and intimidate the electoraté®
The ICG reported in 2007 that according to an umified source “many individuals
asserting discrimination must petition the attorgeperal’s office to be removed from one or
more of these lists.” ICG states, however, that'the Andean Commission of Jurists, an

NGO, has questioned the impartiality of the attgrgeneral’s office’

In 2003 the Tascon list was posted on a web*SitEhe list was removed from the website
after the August 2004 recall vote.The Tascon list was then incorporated into a agem
software program called ‘Maisanta’ which was disited throughout the public secfér.

The International Crisis Group reported in 2007%,thacording to an unidentified source,
individuals can petition the attorney general’'sagfto be removed from the Tascon or
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Maisanta lists. The “impartiality” of the attornggneral’s office has, however, been
questioned by the Andean Commission of Juristint@nnational NGO based in Petu.

Discrimination in employment

Reports indicate that individuals have been sultgediscrimination within the public sector
on political grounds. This includes the dismisdag@vernment employees with views that
oppose government policiés.Judges can also be dismissed from their positidhsy

make decisions which impact negatively on goverrrirgarests? As indicated in question
four of this country advice individuals who sigreegetition in 2003, seeking a recall
referendum to remove Chavez from office, have [sedapect to discrimination in terms of
access to government and private sector employffient.

The 2010 US Department of State Country Report om&h Rights Practices for Venezuela
reports on discrimination in public sector employitnen political grounds. The report states
that during 2009 “NGOs expressed concern overiaffpolitical discrimination against, and
the firing of, state employees whose views differedh those of the government.”
According to the Venezuelan Program of Educatiotiohcin Human Rights (PROVEA)
claimed that “the government used coercion andhteat of dismissal to compel state
employees to attend partisan political functioHs.”

A 2009 report by the Intehmerican Commission on Human Rights also statespthialic
sector employees are discriminated against in tr& place if they fail to support the
government. The report states that judges can@saheir positions if they make decisions
which impact negatively on government interestse fiéport states that:

The Commission is troubled by the fact that Statpleyees are threatened with losing their
jobs if they fail to support the official governmaption. The Commission has also received
information to the effect that civil servants halgso been the protagonists of official
campaigns, openly participating in political prg$sim and devoting long hours of their
official workdays to these activities.

...Moreover, the IACHR notes that obstacles are throwthe path of those identifying with
the opposition not only in the context of politicaintests, but also that citizens and
organizations that make their disagreement witregawiental policies public often become
victims of retaliation, intimidation, disqualifidah, exclusion, discrimination in the
workplace, and in some instances are even sulgjéegjal attack and deprived of their liberty.

...As established in the present report, over hathefjudges of Venezuela enjoy no stability
of employment; they are therefore subject to rerhaveen they make decisions that affect
the government’s interests.
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A 2008 report by Human Rights Watch states th20d2 the State Oil company Petroleos de
Venezuela, S.A. (PDVSA) fired more than 18, 000 kexyges for participating in a two

month strike. The report states that “PDVSA blastkd the dismissed employees from future
employment in the oil sector as well as in its sibsies and contractors®

Targeting of family members perceived as having argjovernment views.

In March 2010 the USDOS reported that “oppositiofitigal leaders and their families
suffered physical assaults by unknown assailardssalective prosecutions.” The report
provides the following information regarding the nier of a brother of a political opponent
in 2009:

... On February 19, Carlos Azuaje, the brother oa#idshal Assembly deputy, was
shot and killed in Barinas. The deputy, who wasedied from the ruling PSUV in
2008 after accusing the Chavez family of corruptldamed the killing on the
Barinas governor, the president’s brother, whomdwised of “inciting” the crime.
Authorities arrested two suspects in the killingc@urt convicted and sentenced one
to 20 years’ imprisonment in November; the secargpsct’s trial was pending at
year's end?

In 2009 Amnesty International reported that potroed to break into the house of the sister
of José Luis Urbano, a human rights defender. Alingrto the report while attempting to
break in to the sister's house the police shouieghts against José Luis Urbano. Amnesty
reported that “it is believed this was in reprifal José Luis Urbano having reported
harassment from a member of the same police férce.”

A 2009 report published by the InrtAmerican Commission on Human Rights lists the
torture of a relative as a “frequent” form of tadwy security forces in Venezuela. The
report does not, however, provide further informatiegarding the circumstances in which a
family member would be targeted. The report stetat

the Support Network for Justice and Peace, an aajon with more than 20 years’
experience working with torture victims in Venezajdltates that “torture is an ingrained
practice in the State’s security forces, has spreadl police and military agencies, and has
not been effectively banned or punished.” Accordmthis organization, the Scientific,
Criminal, and Criminalistic Investigations Corpse tMetropolitan Police, the National
Guard, the state and municipal police forces, ardatmy, as well as other bodies, have been
involved in acts of torture. It adds that differemtthods of torture are used in Venezuela,
with physical and psychological torture generakyng combined. The most frequent forms
of torture are beating and kicking; death threat¥ar torture of an individual or relative;
verbal assaults; handcuffing; isolation and desfidustenance; asphyxiation with plastic
bags; throwing victims against walls, on to theflcor down stairs; tying their hands and
feet; stripping off clothes; blindfolding; and elec shocks. These incidents of torture and
mistreatment occur during detention at police aildary facilities, as a form of discipline, to
maintain control in the country’s prisons and jditssecure confessions during
investigations, or to maintain order during demmatigins and protests, as well as in other
contexts’?

49 Human Rights Watch 2008, Decade Under Chavez: Political Intolerance anagt_@pportunities for Advancing Human Rights in
Venezuelap.28http://www.hrw.org/reports/2008/venezuela0908kccessed 16 November 2010 -.

%0 US Department of State 20XDountry Reports on Human Rights Practices 2009nre¥igelall March, 2.c.

1 Amnesty International 2009mnesty International Annual Report 2009 — Venezuel

%2 Inter-American Commission on Human Rights 200@mocracy and Human Rights in VenezuglDecember, pp. 10, 290 & 292
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109. Individuals, who seek justice and redress for famiembers who have been victims of
human rights violations, are also subject to tl&darassment, intimidation and attacks by
the security force¥® Amnesty International’s 2010 Annual Report on Varea states that
relatives seeking justice and redress for victifnisuman rights violations continue to be
“attacked, threatened and harassed by the sedorttys.” The report contains the following
information on the Barrios family which have beeuardered and harassed after reporting the
killing a relative by police officers:

...In October, Oscar Barrios was shot dead in thentoinxGuanayen, Aragua State, by two
armed men dressed in similar clothing to that wayrpolice officers. The shooting followed

a six-year campaign of harassment and intimidagainst the Barrios family which began
after they reported the killing of Narciso Barrimg police officers in 2003. Further killings of
family members took place: Luis Barrios was killed004 and Rigoberto Barrios in 2005.
The Inter-American Commission on Human Rights clatia Venezuela to take the necessary
measures to guarantee the right to life and sgooirithe Barrios family and to bring those
responsible for the killings to justic¥.

110. The InterAmerican Commission on Human Rights report alstestdhat individuals who
officially complain about the abuses of family mesrdbby state authorities have been
frequently targeted. This includes family membebh®wush for official investigations,
organise relatives of the victims and investigdesas by State authorities. The report states
that the relatives have been subject to threaisjistating behaviour and harassmetrtie
Vicariate of Human Rights of Caracas has documeintedmurders of relatives of victims of
extrajudicial executions in Venezuela between 188 2007. The report also contains the
following incidents relating to the treatment ofrfily members in Venezuela:

For example, according to the information receivigara Mier y Teran, coordinator of the
Life Peace and Liberty Association, and membeth@icommittee of relatives of victims of
police abuse in the state of Aragua were victimaad$ of aggression and were watched and
followed in June 2006 and January 2007; Melquiddeseno, a relative of a victim of
extrajudicial execution and founder of the comnaitté victims against police and military
abuse in the state of Anzoategui, received thiadEgbruary 2006; Lisbeth Sira, a relative of
Victoria Samaria, who disappeared on March 11, 200the state of Portuguesa, allegedly at
the hands of the Scientific, Criminal, and Crimigtit Investigations Corps (CICPC, by its
Spanish acronym) officers, has been the victinhadats since March 2007; Mirla Quifiones,
a member of the committee of victims against impumi the state of Lara, received threats
in May 2007; and Samira Montilla, a relative of Ara Galindo, who disappeared on March
11, 2007, in the state of Portuguesa, allegediigeahands of CICPC officers, has also
received threats since March 2007; Mr. Carlos Mfather of Carlos Eduardo Mora, who
was allegedly murdered by police officers in 200&s the victim of an attack in December
2007; in January and February 2008, the wivesfifials charged in the events of April
2002, Mmes. Castro, Simonovics, and Vivas, repdmdng been victims of harassment due
to their actions in defense of their husbandsréitegtives of victims of executions and
arbitrary detentions allegedly carried out by pelfficers in the state of Lara reported
having been victims of harassment since Februab®;28nd the relatives of Maicol Caripa
Andrade, who was killed on May 16, 2008, allegduihofficers of the Directorate of
Intelligence and Prevention Services (DISIP, byCitssnmittee of Relatives of Victims of the
Events of FebruariMarch 1989 (COFAVIC, by its Spanish acronym) Splaisronym),

report having received serious threats since J0A8.2n July 2008 Mrs. Nancy Marcano

3 Amnesty International 201@mnesty International Annual Report 2010 — Venezukiter American Commission on Human Rights
2009, Democracy and Human Rights in  Venezpela30 December, pp. 10, 290 & 292
http://www.cidh.org/pdf%20files/VENEZUELA%202009%208IG.pdf— Accessed 16 November 2010.
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said she had received threats and told to desistricomplaint related to the death of her son
Carlos Joel Marcano Rojas, who was killed in Ma@268-allegedly by others in custody—in
full view of Anzoéategui state police officers whike was being detained at that entity’s
police headquarters.

B1/B2 Business and Tourist visa (USA)

111. The United States embassy in Canbentgp(//canberra.usembassy.gov/business-touristhtml
gives a summary of the B1/B2 Business and Toursst for entry into the USA:

Combined Visa for Business or Pleasure (B1/B2 visa)

Under the Visa Waiver Program Australians and maii®of 26 other countries, including the
UK and New Zealand, can travel to the U.S. forigmaror business stays of less than 90 days
without obtaining a visa if certain requirements aret. (Venezuela does not fall within the
countries specified for this program).

If you do not meet the requirements of the VisawwaProgram, you may be eligible for a
visitor visa which is a nonimmigrant visa for parsalesiring to enter the United States
temporarily for business (B-1) and for pleasurenedical treatment (B-2). As examples, if
the purpose of your planned travel is recreatiomahture, including tourism, amusement,
visits with friends or relatives, rest, medicaktiraent, and activities of a fraternal, social, or
service nature, then a visitor visa (B-2) wouldHee appropriate type of visa for your travel.
As additional examples, if the purpose for youmnpled travel is to consult with business
associates, travel for a scientific, educationadfgssional or business convention, or
conference on specific dates, settle an estateegwtiate a contract, then a business (B-1)
visitor visa would be the appropriate type of vigayour travel.

Business/Visitor Visas
A temporary visitor for business or pleasure mgsilgish that he or she:
Has a residence abroad which he or she does eotind abandon
Is coming to the United States for a definite terapp period
Will depart upon the conclusion of the visit
Has permission to enter a foreign area after hiweostay in U.S.
Has access to sufficient funds to cover expens#®eofisit and return passage
FINDINGS AND REASONS

112. The Tribunal has considered all the material tlaattbeen provided by the applicant and
contained on the department and Tribunal filese Thbunal makes its findings and reasons
having considered this material and other mateoatained on the files, as well as the oral
evidence provided at the hearing and country inétiom before the Tribunal.

%5 InterAmerican Commission on Human Rights 200@mocracy and Human Rights in Venezus December, pp. 13 & 166-168
http://www.cidh.org/pdf%20files/VENEZUELA%202009%20IG.pdf— Accessed 16 November 2010 -.



113. Having viewed the passports and other documenteatification, the Tribunal finds that
the applicants are citizens of Venezuela.

114. The Tribunal finds on the basis of the marriagdifieate provided that the applicant is
married to [Applicant 2]. On the evidence, theblinal finds that the applicant's wife does
not have claims in her own right but is a membeheffamily unit of the applicant (s.5(1) of
the Act).

115. The Tribunal has considered the evidence of thécgp's visa Class B1/B2 into the USA
which is valid until [a date in] March 2015. Thepdicant’s evidence, that the maximum
amount of time permitted to stay in the USA on thga is six months, is consistent with
country information. The Tribunal notes the apghits evidence that there were limitations
placed on him while temporarily residing in the USAthis visa. These limitations included
having no work rights or study rights. The TribLinates the applicant’s evidence that this
visa did not give him permission to gain permanmesidence in the USA. The Tribunal
notes the applicant’s evidence that he did not waapply for protection in the USA as his
fear was heightened after his last entry into t&AU

116. The Tribunal refers t&WAGH v MIMIAwhere the applicants in that case held US visas “fo
the purpose of business and tourism”. Justicenl&leat case held that the right to enter and
reside in s36(3) is a right which a person may @gerpursuant to a prior acceptance or
acknowledgement by the relevant country, to emtdrraside and, implicitly, to receive
protection equivalent to that to be provided td fexson by a contracting state under the
Convention. While the right to reside may not bexgnent, it must be co-extensive with the
period in which protection equivalent to that togsevided by Australia as a contracting state
would be required®

117. Justice Lee observed that the applicant wife’striglenter and reside in the United States
“would be a right to enter and to reside for thepse of tourism or business, not a right to
enter and reside in the United States for the med receiving protection or some
equivalence to that to be provided by a ContracBtaje under the Conventiorf’His
Honour held, with Carr J agreeing on this poinat thtemporary six month visa issued “for
the purpose of business and tourism” would notufecgent to provide the holder with a
legally enforceable right to enter the United Stdte purposes outside of business or
tourism. Their Honours noted that in the circums&snof the case, the appellants would not
be travelling to the United States for the purpagfe@surism or business and would thus
obtain no entitlement to be admitted into that ¢ounpon arrivaf®

118. The Tribunal finds that it is bound by the findingfsJustice Lee and Justice Carr and that the
applicant’s B1/B2 (visa issued for the purposewsdibess and tourism) would not be
sufficient to provide him with a legally enforceabight to enter the United States for
purposes outside of business or tourism, thabighie purpose of receiving protection or
some equivalence in the USA. The Tribunal accé@spplicant’s evidence that his B1/B2
visa does not permit him to work or study in theAU®r does it give him permission to
apply for permanent residence there. Having cemsdithe evidence before it, and having

%6 WAGH v MIMIA(2003) 131 FCR 269 at [34]. See a&tMWQ v MIAG2010] FCAFC 97 (Rares, Besanko and Flick JJ, 6ustig

2010). Rares J commented at [35] that “the rightlmatemporary in nature and last for no particp&iod greater than the time
taken to meet the exigency that gave rise to timeaitezen’s well-founded fear of persecution in t@ntry whence he or she had
fled.”

WAGH v MIMIA(2003) 131 FCR 269 at [42], with Carr J agreeinfy ).
WAGH v MIMIA(2003) 131 FCR 269 at [43], with Carr J agreeih[y8].
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regard to the decision WAGH vMIMIA, the Tribunal finds that the applicant doestmave
a right to enter and reside in the USA for the psgs of s.36(3) of the Act.

The applicant claims can be summarised as follolse applicant studied at [University 1]

in [City 5], [State 6], and obtained a BachelofMgdical Speciality D] there. He was
involved in politics as a university student inexyactive way. He was a member of a
student organisation at the university. He helgieect and organise actions taken against the
university authorities (who were appointed by tbeegnment) concerning student issues
arising at the time. He protested openly as a neembthe student organisation on behalf of
students. He was approached by the Director oftiences program to be careful about his
involvement in student protests.

He participated in demonstrations, public assemlaed meetings at community level in
opposition to government policy and abuses.

He claims that he has been discriminated agaimtstuse of his political activism by being
denied employment at [University 1], which was gite persons who had lesser grades than
him.

He claims that he is on the “Tascon/Maisanta listijch lists all persons who signed the
2003 referendum held by the electoral commissiatetermine if they had enough grounds
to revoke the presidential mandate. The applicatitated that if a person was on this list,
and tried to apply for work in the public sectdrey would first be checked against this list.
If their name appeared on this list, they would m@bffered the job. The applicant indicated
that being on this list has affected his life innéeuela as it has affected his opportunities to
work in Venezuela and particularly in his speciatyMedical Speciality D] in large animals
such as cattle and horses.

The applicant’s father was a former high-standirgfgssional at [University 1]. Because of
his father’s past anti-government involvement,fateer had been targeted by the authorities
by being suspended twice from his post at the usityeand arrested on one occasion. The
applicant feared that he would suffer serious hlaegause of his association with his father.

The applicant claims that if he returns to Veneaumd will be the victim of psychological or
physical abuse and even death based on his pbbfda@on or his imputed political opinion.
He claims that the authorities are aware of higtipal activism because of his profile as a
student leader at the university and his identiéigiarticipation in public demonstrations and
community assemblies against the government. stedaims that he bears the surname of
his father who, as a high profile figure at [Unisigy 1], has been persecuted by the
authorities for his anti-government views. Hewrlaithat while he has never suffered
physical abuse in Venezuela he has been threabgnib@ university authorities appointed by
the government to stop his anti-government views.

He fears that he will be targeted by governmentisigcforces, police, or groups supported
by the government such as the Bolivarian militia.

The applicant claims that the Venezuelan authsrdie aware that he has applied for
protection in Australia and that this puts himigk 1of serious harm if he returns home.

The applicant provided a statement from [Univeritgertifying that he completed the
program of [Medical Speciality D] sciences [in] 2ecber 2008. He also provided a
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certificate from the same university certifyingtth@ obtained a position of 2 out of [number
deleted: s.431(2)] graduates in the same progréme. Tribunal accepts that the applicant
studied at [University 1] in Corro, that he complitthe program of [Medical Speciality D]
sciences [in] December 2008 and that he obtaimadking of 2 out of [number deleted:
s.431(2)] graduates in the program.

The Tribunal has heard the applicant’s evidenceighis leadership role and active
participation in the student organisation whichatgs a member of on campus. The
applicant indicates that his active role includpdaking out on campus against the university
authorities (who were appointed by the governmiamthot doing more for the students at
the University. [Mr C] provided evidence as a w#s in support of the applicant stating that
he knew the applicant was active with the studerti@nd in defending student rights at the
University. The Tribunal has had the opportunitygad [Doctor B]'s statement in support
of the applicant whereby he stated that he knethefpplicant’s active membership at the
university. The Tribunal has had the opportunitydad the [Official 2] of [City 5]'s
statement whereby he stated that the applicantvpasactive member of the student guild at
the local university. The Tribunal has had thearpymity to read the statement of [Official

4] of the Advanced Student Movement at [Univerdikwhereby he states that the applicant
was an active member of the movement and partagpiat student protests at the university
from 2004 to 2008.

The Tribunal finds [Mr C] to be a credible witnéeshe events that he witnessed, of the
applicant, while on campus. The Tribunal has soe to doubt the authenticity of the
supporting letters from [Doctor B], [Official 2] ¢€City 5] and [Official 4] of the Advanced
Student Movement. The Tribunal has concerns hatfor B] and [Official 2] of [City 5]
have not provided reasons in their statements hswathey came to know that the applicant
had been blacklisted or stopped from being emplaydkle private and public sector after his
graduation. However, notwithstanding these corg;éghe Tribunal accepts the statements
made that the applicant was an active and impornt@mber of the student organisation at
the university and that he held anti-governmentvgigvhich placed him at risk of
discrimination from the authorities.

On the evidence, the Tribunal finds that the appliavas an important and active member of
the student guild/organisation at [University 1fahat he was politically active in this role.
While the applicant has provided evidence thatdeertot suffered any physical harm while a
student activist in Venezuela, the Tribunal isegd that there is a real chance that he
would suffer serious harm in the reasonably forakefuture were he to return. The 2011
Freedom House Report on Venezuela indicates thativersities, elections for student
associations and administration positions haveneamore politicized, and rival groups of
students have clashed repeatedly over both acagemipolitical matters. The Tribunal
accepts that the politicisation of student assmriatand administrations at universities
brings students opposing the government to thataiteof the authorities. This is
concerning, considering that the US Congregati®eslearch Service has reported that since
2009, the government has increased efforts to sgppolitical opposition The Tribunal
finds that, while the applicant had not suffereggatal harm in the past on the basis of his
student political activities, there is a real chatitat the applicant will suffer serious harm in
the reasonably foreseeable future by reason gidsspolitical activities.

The Tribunal has heard the evidence by the apglwmamcerning his participation in
demonstrations, public assemblies and meetingsnainunity levels in opposition to
government policy and abuses. The applicant hagged two videos in support of this
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claim. The Tribunal was unable to identify the laggmt in the first video taken on January
2003 at [University 3] in [City 5] and put this tiee applicant, who accepted that he could not
be identified on video. Accordingly, the Tribunqdéces no weight on this evidence in
support of the applicant’s claims. In relatiortlie second video of a demonstration that took
place [in] January 2003 in [City 5], the Tribunaktapts that the applicant participated in this
demonstration and that this demonstration tookeplagCity 5]. The Tribunal accepts from
the evidence of the video that the applicant wasegmt with other people and that there were
a number of police monitoring the situation. WHhhe Tribunal has no evidence from the
applicant to support his claims that following tdsmonstration there was a police
crackdown on the marches and that the police brethe demonstrators, including the
applicant, the Tribunal does not have evidenceippsrt a contrary finding. In the
circumstances, the Tribunal is willing to afforaétapplicant the benefit of the doubt on this
matter, namely that the applicant and demonstratioitse time were violently dispersed,
based on the authenticity of the video and counfigrmation indicating the government’s
hard-line stance against any opposition to it (2080Congregational Research Service) and
the brutality of its police force against Venezuet#izens (2010 Freedom House report).
The Tribunal finds that the applicant suffered #tseto life or liberty while participating in

the demonstrations in [City 5] in 2003 for reasohhis political opinion.

In relation to the applicant's claims that he wiasrdminated against because of his political
activism by being denied employment at [Univergditythe Tribunal finds itself having to
consider two letters of support — from [Official & [City 5] and [Doctor B]. Both these
letters indicate that after the applicant's graduahe was prevented from gaining
employment in the private and public sectors. Theunal has already raised its concerns
that [Doctor B] and [Official 2] of [City 5] haveat provided reasons in their statements as to
how they came to know that the applicant had béscklisted or stopped from being
employed in the private and public sector aftergneduation. Further, the Tribunal also has
concerns that [Doctor B] and [Official 2] of [CiB] have provided evidence of a wider
account of discrimination faced by the applicanth@ workplace than the applicant himself
has claimed.

The Tribunal has, however, already accepted thahibly of the letters and also accepts that
the evidence in these two letters is not inconsistgth the applicant’s claims that he has
been discriminated in being prevented employmeocalbse of his past political activism. On
this basis, and on the evidence that the appliwasta key political activist in a student
organisation at [University 1], the Tribunal aceefitat he was discriminated against in his
employment at the university. The Tribunal alsoegats on country information (2011
Freedom House Report) that government authoriaes lksontrol over appointments of
university authorities and that there is an indiaple connection between university
authorities and the government. The Tribunal fina®t unreasonable that adverse
information held by university authorities abowdtadent may be passed onto the
government. The Tribunal concludes that adverfsgrmation about a university student may
be used against the student when seeking employwini government and its agencies, or
private companies which are connected to govern($ad Cato Institute website which
identifies ownership of private corporations by gmment officials as one example of
corruption within government influencing the prieaector)®® The Tribunal finds that the
applicant has, in the past experienced serious,harparticular a denial of a capacity to earn
a livelihood which threatens his capacity to sutfsisreason of his past political activities,

% Coronel, G. 2008 ‘The Corruption of Democracy in enézuela’, CATO Institute website, March

http://lwww.cato.org/pub_display.php?pub_id=92%ccessed 9 November 2010.
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and that there is a real chance that he will si#éeious harm, in particular a denial of a
capacity to earn a livelihood which threatens laigacity to subsist, in the reasonably
foreseeable future for reason of his past politcdivities in both the public and private
sector.

The applicant has claimed that his name appeatiseofT ascon/Maisanta list” because he
voted in the 2003 referendum, and that this wilaméat he will be subject to discrimination
by way of employment in the future. The Tribunabf this claim difficult to accept on the
basis that the applicant has provided no evidemaiehis name actually appears on this list.
Further, his two key witnesses — [Doctor B] andfi€l 2] of [City 5] — while stating that

the applicant has been prevented from being emg|al@not base their claims on the
applicant’s name appearing on the “Tascon/Maiskstta While country information
supports the fact that persons on this list may beskfefused employment, the Tribunal
attributes the applicant’s denial of employmentdolasn his particular circumstances of being
politically active while a student at [University. 1Country information also documents the
fact that persons on this list would be subjeatdnial of identity papers and passports. The
applicant was issued his current passport afteobed in the 2003 referendum. On the
evidence, the Tribunal does not accept that thécamp’'s denial to employment is based on
his name appearing on the “Tascon/Maisanta listrather, on his membership and profile
activity with the student organisation at [Univéysi].

In relation to the applicant's claims that he Wwél placed at risk if he returns to Venezuela on
the basis that he has applied for asylum in anathentry, the applicant concluded in
evidence that this was his assumption after spgdkiihis father on the telephone, who
informed the applicant of the conversation had ketwhimself and [Professor A] at
[University 1]. The Tribunal finds that the applitdhas not received the information directly
in conversation from [Professor A]. The applicaas mot provided evidence from his father
to verify the conversation that was had betweersblfrand [Professor A]. The Tribunal
finds no country information to support this clanor has the applicant provided any
independent country information to indicate thas fear is well founded. In the
circumstances, the Tribunal finds that that thdiaapt’s fear of harm based on his being an
asylum seeker in another country is not well fouhde

Having considered the evidence before it, Trib@atakepts that the applicant’s father was a
high standing professional academic at [Universjtgnd that his father was suspended at the
University and arrested on the basis of his pastgmvernment involvement. The Tribunal
accepts the evidence presented by the applicaiinglto court action taken against his
father. The Tribunal has heard the applicant'sl@vce in relation to his father’s suspension
at the university without entitlement to salary gmdventing him being promoted in his field.
The Tribunal found the applicant a credible witneb&n questioning him about his father’'s
activities in Venezuela. The Tribunal also fouhd applicant’s evidence consistent with the
court documents provided relating to his fatheherg was nothing before the Tribunal to
suggest that the documents were not genuine aeftated to his father. In the
circumstances, the Tribunal finds that the applisaiather suffered harm through his arrest,
and by being denied employment and income as wdikang denied promotion in his

chosen field, for reason of his political opinianhis imputed political opinion. The Tribunal
accepts that the applicant attended the same wsitivéis father attended when he was an
academic there. The Tribunal accepts the applidaimhs that he carries his father's surname
and that this identifies the applicant to his fatlvbo has been identified as holding anti-
government views. Independent country informafld8DOS 2010, Amnesty International
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2009 and 2010, Inter-American Commission on HumihtR 2009) supports the applicant's
fears that, as family member to his father, there ieal chance that he will suffer serious
harm in the reasonably foreseeable future becarmigebld be perceived as having anti-
government views based on his father’s politicatdry notwithstanding that he has not been
targeted in the past.

The Tribunal has had regard to all of the applisacitims cumulatively. It finds that the
persecution the applicant fears for the claimswdent political activism, participation at
political demonstrations in the community and beasgociated to his father who has been
perceived of having anti-government views, is figrgolitical or imputed political opinion
and that this Convention reason constitutes thengiss and significant motivation for the
persecution feared for each claim.

The Tribunal finds that the applicant has suffesedous harm by way of denial of capacity
to earn a livelihood and threats made to him tleawvil be denied capacity to earn a
livelihood. The Tribunal finds that he was attattld demonstrations in [City 5]. The
Tribunal finds that his father suffered seriousnhdry way of arrest and denial of capacity to
earn a livelihood because of his political opin@rnmputed political opinion. The Tribunal
notes that the applicant has not suffered phykiaah for reason of his political or imputed
political opinion while in Venezuela. However, thgplicant’s fears that he will be harmed
because of his political past and the political pdsis father, is well-founded based on
country information discussed already. Therersahchance, and not a remote chance, that
the applicant will suffer serious harm for reaséhis political opinion or imputed political
opinion in the reasonably foreseeable future. Thiguhal has considered the applicant’s
claims cumulatively and makes its finds accordingly

Country information indicates that corruption isqesive at all levels of government in
Venezuela (US State Department of State Reportkingé one of the top 14 corrupt
countries in the world. This corruption pervadssitlice force and security apparatus (2011
Freedom House) The Tribunal finds on the countfgrmation before it that the prevalence
of corruption in Venezuela, at all levels of govaent and its security apparatus, indicates an
inadequate standard of protection by the stateagtie applicant for a Convention reason,
when assessed against international standandsTribunal finds that the applicant’s fear to
avail himself the protection of his country is widunded.

The Tribunal finds on the evidence that his pasialef capacity to subsist for reason of his
political opinion, his father’s arrest and denifitapacity to subsist and prevention of
promotion for reason of imputed or political opinjand the applicant’s political past as a
student activist are not isolated incidents invadviminimal or low level harm. The Tribunal
finds that these past circumstances have beemsgtteand discriminatory conduct on the
part of government authorities against the apptiead his father. On the evidence, there is
clear motivation on the part of government autlesito prevent the applicant and his father
the right of capacity to earn a livelihood becaoktheir political opinion or imputed political
opinion. The Tribunal finds that the applicantlwsilffer serious harm in the reasonably
foreseeable future and that country informationaates that the government authorities or
its security apparatus or militia would be motiwhte inflict serious harm.

The applicant carries the surname of his father isl@gowell-known person both in academic
circles and government in [City 5], as well as ngvéstablished a reputation, imputed or
otherwise, for having anti-government views at Némsity 1]. The applicant has also
established a name for himself as a student activkin the same university. The
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applicant’s activities have been verified by [Offic2] and other academics there. It would
not be difficult for the applicant to be traceddiwernment security apparatus or militia
supporting the government through his family namehe circumstances, the Tribunal finds
that it would not be reasonable in the sense daftjpable for the applicant to relocate given
his particular circumstances and likely impactsrups family, such as his wife.

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided he satisfies the remaining critéstathe visa.

The Tribunal is not satisfied that the other agpiics a person to whom Australia has
protection obligations. Therefore she does nosfatine criterion set out in s.36(2)(a) for a
protection visa. The Tribunal is satisfied that Wit is a member of the same family unit as
the first named applicant for the purposes of 2R&bJ(i). As such, the fate of her application
depends on the outcome of the first named appl&gapplication. As the first named
applicant satisfies the criterion set out in s.3&(R it follows that the other applicant will be
entitled to a protection visa provided she meeatsctiterion in s.36(2)(b)(ii) and the
remaining criteria for the visa.

DECISION

The Tribunal remits the matter for reconsideratioti the following directions:

) that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees

Convention; and

(i) that the second named applicant satisfies(8)86)(i) of the Migration Act, being
a member of the same family unit as the first naapgalicant.



