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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship refusing an applicatiynthe applicant for a Protection (Class
XA) visa. The applicant was notified of the decrsinder cover of a letter, and the
application for review was lodged with the Refugtsview Tribunal (the Tribunal/ RRT).

The applicant is a citizen of Sri Lanka. She mesently arrived in Australia on another type
of valid visa and applied for a Protection (Clags) Xisa.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention. The Tribunal
finds that the delegate’s decision is an RRT-reaigl& decision under s. 411(1)(c) of the
Migration Act1958 (the Act). The Tribunal finds that the apptithas made a valid
application for review under s. 412 of the Act.

RELEVANT LAW

Under s. 65(1) a visa may be granted only if th@silen maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gederally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.



Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Und&rR(1) of the Act persecution must
involve “serious harm” to the applicant (s. 91RK})( and systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s. 91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&ofgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE

The Tribunal has before it the Department of Immiign and Citizenship (the Department)
case file CLF2007/19886, which includes the applisaoriginal protection visa application
(PVA) and the delegate's decision record. The Tabbhas had regard to material referred to
in the delegate's decision, and other materialabiai to it from a range of sources. The
Tribunal has also before it the applicant's RR€& €I71295385.

The applicant claims fear of persecution in Srikaabecause her family there, and particular
family members, F, treat her badly. She also claimsthe Sri Lankan government cannot
provide adequate care and assistance for the glderl

Application for visa to enter Australia

Departmental movement records show when the applacaived in Australia and on what
type of visa and when she left. She returned tdrAlia several months later on a valid visa.
The applicant’s previous travel to Australia wasldeed in her PVA.

The Protection Visa Application (PVA)

According to the PVA, the applicant is now an eligl@ridow from City 1, Sri Lanka. She has
completed a stated period of formal education. I&sefamily members who live in Sri
Lanka, and another family member who lives in Aaigr

The applicant’s claims in the PVA can be summaragbllows:

. She has a medical condition requiring ongoing negati.
. After her husband's death no-one looks after h&rithanka.
. She lives with her family members in Sri Lanka. Geraily member is

unemployed and cannot support her. Her other famédynbers live and work
in City 2. She is a liability to them. Her familyembers, F, treat her badly and
want to get rid of her.

. Her family in Sri Lanka do not provide appropriateals or assist her with her
medication. They hardly speak to her. She is depceand unhappy about this
poor treatment. Her health deteriorated to sucexéent when she was in Sri
Lanka that she was almost paralysed.

. She fears that family members, F, may even poiseridod. She fears that
she may end up in a mental institution or die af\sttion.

. Her monthly widow's pension amount is hardly enotebustain her even for
a few days. Sri Lanka is highly populated and hbagyh cost of living, with a
high unemployment rate.

. There is no welfare system, there are no agedfaeit¢ies and there is no
consideration for the elderly. She says that: ‘fiisimation for people old like
me is at its highest level.”



. Hospitals are in chaotic condition with no adequaten for the patients.
There are not enough doctors or nursing staff. THaese limited food and
medicines available.

. She feels that the government would like it if maepple died, especially the
old to ease the country’s economy.

. The Sri Lankan government will not protect her.

. The ethnic war is eating the country's economythetk is starvation among
the poorer classes. The tsunami of 2004 causetldgstiuction and damage
and sickness.

. A family member, M, who is a permanent residerAustralia is willing and
able to care for her.

The following documents were on the Department file

. Birth certificate of applicant; marriage certifieadf applicant; death certificate
for the applicant’s husband (dated),

. Rate notice addressed to applicant’s family memidegnd another person, P,
and was dated.

. Various medical reports and notes regarding apmiicalicating various
medical treatments for a number of conditions &edyears when the
treatments took place.

. Handwritten list of the dates of the visits by MSd Lanka and her financial
support to the applicant and from which year.

A letter from the applicant’s family members in Sanka is referred to in the PVA. It is
described by the applicant as:

“stating regretfully their inability to look aftgthe applicant] or support her in any way, due
to their poor living standards, poor wages, unablkeven support themselves and their
families.(One [family member] living in [City 1Jumeployed) and also due to the high cost of
living after the Tsunami in the [City 1]DistrictoBsible marriage break [sic] up too, due to
strained [family] relationships. Arguments etc @t family members] being helpless).

This letter appears not be on the file. Howeves, Thbunal accepts the applicant’s
description of the letter as evidence in suppotiefclaim.

The applicant was not represented in regard toetiew.
The hearing

Theapplicant appeared before the Tribunal to give@we and present arguments. The
applicant’s family member in Australia, M, alsoemitied the hearing. The Tribunal also
received oral evidence froRerson P who attended the hearing to give evidéxce.
interpreter in the Sinhalese language assistedribanal in taking evidence from the
applicant.



The applicant brought her passport to the healimgdicated when and where it was issued
in Sri Lanka.

The applicant appeared to be nervous and frail v&isevery upset at times in giving
evidence, and she cried several times. She told@ribenal: “if | go back | will die.” She told
the Tribunal that she wanted M to stay with herlevbhe gave evidence. The Tribunal
agreed to this.

In Australia, the applicant is staying with M, wisca professional person. They are very
close. M wants to look after the applicant, and tble Tribunal that she is able to do that.
She is deeply concerned about the applicant’s weetfould she have to return to Sri Lanka.

In Sri Lanka the applicant lives in a rural villaigethe City 1 District. This district is located
in a particular part of Sri Lanka, some distanoafiCity 2.

The applicant said the date her husband, H, dibdewhe was visiting M in Australia. She
returned to Sri Lanka immediately. Before her lasit to Australia, she had looked after him
for many years. He had been bedridden after saffean illness. She had not been able to
afford for him to stay in hospital and so she hackd for him at home.

The applicant told the Tribunal that she is unwelll requires on-going medical care. She has
a condition and requires daily treatment. Shese ah medication for other conditions. She
also has vision problems.

The applicant lives with her family members in CityAfter H died, the family members, F,
have been trying to get rid of her so that theyltawe the house for themselves. They are
angry that she remains in the house. She has rugithat they want her out of the family
home.

In Sri Lanka, her family do not look after her. Steeeds medical care and attention. Instead
of caring for her, her family treat her as if shailiability. After H died her family treated
her even worse than before. The applicant gavexamgle of this poor treatment. She was
sick and was bedridden for some months. Family neesnb know that she has medical
conditions, and should avoid certain foods. Thesppred soup for her, but they had added
particular ingredients to it. She could not eaBhe had to go without food. The Tribunal
asked the applicant if she had reported this edtd get help from anyone. She replied that
she had not.

According to both M and Person P, the applicant veag malnourished and underweight
when she arrived in Australia. M agreed that thaiagnt had not received proper care in Sri
Lanka. She said that she considered that the apphlcas badly treated and not cared for by
her family.

The applicant said that there is no aged care vegléaupport or protection or facilities in Sri
Lanka. There is a very high cost of living. There ao community helpers or government
support. Things have been particularly difficutice the 2004 tsunami which caused a lot of
damage and destruction to the area where she lives.

The Tribunal asked the applicant what she had nigaher statement that discrimination for
elderly people in Sri Lanka is at the “highest IevBhe said that it was difficult to get
medication. The hospitals did not distribute metlicaand it was extremely difficult to



obtain unless you paid a lot of money. There weng | long waits at the hospital in queues.
There were far many more patients than could leedein hospitals. She said that she had to
wait “until | faint... There is no way of gettingeatment or medication. | have to go too far.
One trip cost me [a large sum of] rupees. To geatica¢ion from outside costs a lot.

Hospitals will not give [medications]. | have to gopharmacies.” Ambulances are not
usually available unless a big sum of money is Ivet. There are no paramedics available.
The applicant said that the hospitals were in & bad state. Hospital patients are put under
the beds and in corridors. She said this is whyany people died in the hospitals when the
tsunami hit.

The applicant said that the authorities of Sri lahtannot protect me in anyway.” The
government has never had any program or any o@somnsto care for the elderly. They did
not provide clothing, shelter or medical help dratkilitation programs.

The Tribunal asked the applicant if she thoughh@@ woman made her situation more
difficult or was it because she was elderly. Shpdied it was because she was elderly. She
said that elderly people are not looked after leygbvernment.

The applicant is a Buddhist, and she told the Trdbthat she can practice her faith without
interference in Sri Lanka.

The applicant said that she receives a widow'sipenghich is hardly enough even for a few
days. She receives a stated monthly amount ancétédsits equivalent in Australian dollars.
The applicant said that this is not sufficientlas ¢ost of living is very high especially after
the tsunami.

For many years the applicant has relied on M tal $&m money and food. M has also
travelled to Sri Lanka to be with her and help hiconfirmed that and she told the Tribunal
how many visits she had made to Sri Lanka to seepiplicant since coming to Australia
many years ago.

M said that when H suffered an illness it was \diffrcult to get medical attention for him.
She had tried to arrange for an ambulance to getdihospital. It was difficult. He remained
in a corridor of the hospital. The hospital told Heat they could only admit H if the family
paid a large amount of money. H had to return hbatause they could not afford the
amount. There was no welfare, no physiotherapynangovernment help. The applicant
looked after H at home for several years. M coutiget H into a nursing home. Instead she
paid a young man to assist with the care of H.

The Tribunal asked the applicant whether she waseawf the Sri LankaRrotection of the
Rights of the Elders Act 2008he said that she had not heard of it. She saidltieadid not
know that she could apply to the Board constitwbeder that Act to obtain financial
assistance from her family members. She said tteatisubted whether this Act operated in
her area, and even if it did, she doubted whethgor@e knew about it.

Person P told the Tribunal that he was an old famind. He said that he had assisted with
the PVA. He said that the applicant’s case wasa#hgtic situation”. He said it was very sad
to see M crying while on the phone whenever sh&epmthe applicant in Sri Lanka. He said
that the applicant had asked M to save her lifeahi® M referred to the situation of “even
animals in need” being assisted in Australia. Heas a situation where M was very willing



to assist the applicant in need. The applicant lshioel allowed to stay in Australia and be
properly cared for by M.

Independent information

While Sri Lanka has introduced a number of meastar@ssist in providing for the ageing
population, there is limited information availalalleout their implementation. Resource
constraints due to the continued conflict in Smka, and the magnitude of the 2004 Boxing
Day Tsunami have greatly hindered social welfareises.

The 2001 National census found that roughly 9.2%rof.anka’s population was
made up of persons aged 60 years and older. Lijeatancy has increased to 75
years for women and 70 years for men, and is eggddotincrease further. The
fertility rate of the population has declined shaifpllowing family planning
initiatives. The proportion of elderly people iretBri Lankan population has
increased. The gender gap in life expectancy mietsnany of the older people are
women. (Asian Development Bank 1999, Country BnigfiPaper: Women in Sri
Lanka, May;United Nations 2002, ‘Sri Lanka: Statetrigy H.E. Mr. Chandra
Wickramasinghe’, Address by the Head of Delegasibthe Second World Assembly
on Ageing, UN Second World Assembly on Ageing wehsi1 April
http://www.un.org/ageing/coverage/srilankakE.htaiccessed 23 May 2007 );
http://www.un.org/ageing/coverage/srilankak.httaiccessed 23 May 2007

The treatment of the elderly in Sri Lanka is note@d in the more commonly cited
Government or NGO reports on human rights. Advoaaoyps for the elderly (such as
HelpAge International) have noted that, despiteféicethat aged persons have been
identified as a “vulnerable group” in Sri Lanka asttier developing countries, little progress
has been made and older people’s issues areditlleing addressed. According to HelpAge
Sri Lanka, “Some of the key problems faced by seciiizens in Sri Lanka are poverty,
immobility, isolation, loneliness, dependencyhilalth and lack of nutrition” (‘HelpAge Sri
Lanka homepage’ (undated), HelpAge Sri Lanka welbsip://www.helpagesl.orgt
Accessed 23 May 2007 ).

In April 2002 the United Nation’s Second World Asgdy on Ageing was held in Madrid. In
preparation, a regional meeting of South Asian tdesmwas held in India in August 2001.
The report from this meeting includes the followintprmation on the elderly in Sri Lanka:

Mrs. N.J.Pathirana, Director, Department of SoSialvices, Sri Lanka indicated that
the traditional family support for the elderly ignihishing and more and more
seniors are seeking accommodation in institutidhss is true even in cases of senior
women, in spite of the fact that many elder womemtiaue to take care of their
grand children while their daughters migrate tghbouring countries for economic
reasons.

Sri Lanka established a National Committee on Ag@in1982. Its objective is to
take policy initiative in order to create healtmvEonment for older persons within
the cultural mores and religious practices. Thatsgies employed are, to create
awareness about population ageing, promote apptegrousing, transportation and
living environment, provide access to continuouscation and training, counselling
services, social and economic protection, catédrgaultural and spiritual needs,
conduct research and disseminate information, geoldgal protection to the elders
and ensure services for older persons in spec@lroistances.



The government has taken initiative in implemeaptiertain programmes for the
welfare of the elders. They are, creating awaretigesgh media, pre-retirement
training, home nursing, starting day care centlesducting medical clinics and eye
camps, providing intra ocular lenses, trainingtaffon issues of ageing and
maintaining data bank.

Protection of the Rights of the Elders Act, 208@sures protection and welfare of
older persons in Sri Lanka. This bill was passeahimously, indicating the
recognition of the importance of this topic for tBate initiative. While ageing is one
of the major issues of concern for most of thetjoali parties, the government has
incorporated several social security schemes péesion, provident fund, gratuity,
and public assistance to the destitute, TB, Lepamslycancer patients. 9
( http://mww.un.org/esa/socdev/ageing/waa/saarcrémtiAccessed 23 May 2007).

The statement made at the April 2002 Second WoskkAbly on Ageing by the head of the
Sri Lankan delegation, H. E. Mr. Chandra Wickramgie, details the social and economic
problems facing Sri Lanka as a result of the agpmgulation and the changing
demographics of the country. According to Mr. Wenkrasinghe, the proportion of elderly
people is increasing exponentially and women watistitute the majority as their life
expectancy is higher than for men (currently 75yéar women, 70 years for men). Mr.
Wickramasinghe also noted that the historicalgrelis and cultural background of Sri Lanka
meant that older people were traditionally caredatchome by family members. Elders in
villages still mainly lived within this traditionaxtended family setting, whereas:

...in urban families most of the elderly people havéive alone and face loneliness
and other accompanying problems stemming from ficserit family incomes
coupled with a high cost of living (United Natiod802, ‘Sri Lanka: Statement by
H.E. Mr. Chandra Wickramasinghé&ddress by the Head of Delegation at the
Second World Assembly on AgeibldN Second World Assembly on Ageing website
11 April http://www.un.org/ageing/coverage/srilankaE.otessed 23 May 2007 ).

Despite Sri Lanka’s resource constraints as a dpirej country, the information
presented indicates that Sri Lanka has introdugedh@ber of measures to assist in
providing for the ageing population. Mr. Wickramaghe outlined some of the steps
taken in Sri Lanka to ensure the welfare of theyd including: National

Committee on Ageing; National Policy on Ageing; N®@rticipation; Legislation

for the Elderly; Identity Cards for Elderly Peoplacome Security; Day Care Centres
and Home Nursing Service. These measures areatktaihis Address to the
Assembly, which is included as an attachment. Hu@fig religious and social mores
which cast compelling moral obligations on the ygemgenerations to treat the
elderly with due care, respect and dignity” wesglointed out during the Address
(United Nations 2002, ‘Sri Lanka: Statement by HVEE. Chandra Wickramasinghe’,
Address by the Head of Delegation at the Secondd@sembly on Ageing/N
Second World Assembly on Ageing website, 11 April
http://www.un.org/ageing/coverage/srilankaE.ktrAccessed 23 May 2007 ).

Protection of the Rights of the Elders Act

The Protection of the Rights of the Elders Act Baf 2000 was certified on 4 May 2000,
and commenced two years later. According to aclariy Dharmapala Senaratne, “an
elder’ for the purposes of this Act has been deffiteebe ‘any person who has passed the age

of sixty years™.

Sri Lanka has a fast ageing population...



The causes are many. Improved health care schamesased life expectancy, rate
of the birth in the country having decreased amesof the factors.

...Undoubtedly, the elders deserve and are entitlde: tso looked after.

It is in that light that thérotection of the Rights of the Elders Act No. 2@00
should be viewed. Certified on 04th May, 2000,ithplementation of it commenced
two years thereafter and so the Act is in operai®at present.

...What is of significance is the Boards establisheder the provisions of this Act.
Each Board consists of 5 members. ...Incidentally gler’ for the purposes of this
Act has been defined to be ‘any person who hasgdbe age of sixty years'.

...In terms of section 25 of the Act, ‘an elder whkas ka child or children and who is
unable to maintain himself may apply to the Boandain order that one or more of
his children pay him a monthly allowance or anyeotperiodical payment or a lump
sum for his maintenance.

However, my view about this law is not quite a farable one. While in developed
countries, the state has adopted diverse welfaesunes for the benefit of their
senior citizens, Sri Lanka has shirked that respditg, in my view, and attempted
to impose responsibility on the poor progeny ofdliers who themselves are
struggling to keep their home fires burning.

(Senaratne, D. 2006, ‘Welfare of elders Our dutptk after parentsThe Nation
On Sunday13 Augustttp://www.nation.lk/2006/08/13/events.htrmAccessed 23
May 2007).

An undated Progress Report for 2006, included erStt Lankan Ministry of Social Services
& Social Welfare website, lists some of the welfareasures for Senior Citizens which are in
the process of being implemented. The followintaken from this Progress Report:

7. P.-17 Respected Senior Citizens programme

I will not allow senior citizens who have devotéeit lives for the children and the
country, to be lonely.

Action: National Policy on Older persons Eldersa@ér is ready for submission to
the Cabinet.

10 Mn has been allocated for refurbishing eldeoss in collaboration with
Provincial Councils.

8. A deduction of 50% of the fares as levied bljgusector transport operators will
be offered to senior citizens who are above 70syefiage.

A free railway warrant will be issued once a y®asenior citizens to go on a
pilgrimage.

Action: Action is being taken to have discussidthwlinister of Transport.

Relevant data and other information are being ctdtkto prepare a proposal for
additional allocation.

9. Homes for the Aged for the benefit of destiggaior citizens with the assistance
of NGOs and private sector.



Action: New proposal to establish 25 homes irR&llistricts are almost ready for
implementation.

(‘Progress Report on Mahinda Chintana’ (undated),-&ka Ministry of Social
Services and Social Welfare website
http:/www.socialwelfare.gov.lk/edit_news_eventapli=16— Accessed 23 May
2007).

2004 Tsunami

The 2004 Boxing Day tsunami (Indian Ocean earthgqud#k004) greatly hindered the

operation of social services. The applicant is f@y 1 which was profoundly affected by

the Tsunamihttp://en.wikipedia.org/wiki/2004_Indian_Ocean_bguake(Accessed 27
May 2007);http://www.usatoday.com/news/world/2005-12-08-arnka-train_x.htm
(Accessed 27 May 2007).

Information gathered after the tsunami suggeststiigaelderly in Sri Lanka remain an
especially vulnerable group.

Older people, often neglected in normal circumstarare even more vulnerable in disasters.
Despite international protocols such as the Maltigrnational Plan of Action on Ageing and
the Sphere guidelines the research confirms theitsunami they were not specifically
targeted and in some cases, the relief effort iditicated against them. In many cases older
men and women were unable to access health cackafal cash support due to
discrimination, lack of information or support mecsms (HelpAge International 2008he
impact of the Indian Ocean tsunami on older peojlee, Global Action on Aging website
http://www.globalaging.org/elderrights/world/2008lerg.pdi— Accessed 22 May 2007).

In October 2005 a national workshop was held ir@dido on the impact of the tsunami on
“vulnerable groups” and women in Sri Lanka. Thesmguent report notes the findings that
more women than men had suffered the adverse inop#oe disaster, and the elderly were
particularly vulnerable. It was also noted thaetéwas uneven delivery of services” which
affected “vulnerable groups” the most, and thajltfer persons often felt that nobody had
shown concern for them.” The report states:

Women suffered disproportionately, particularly gieerly, and were more vulnerable in
terms of livelihood opportunities, abuse and havimage responsibilities (UNESCAP 2005,
Report on the National Workshop on the Impact effthunami on “Vulnerable Groups” and
Women20-21 Octoberp. 11. Cited on Global Action on Aging website
http://www.globalaging.org/armedconflict/countrycefs/asiapacific/tsunamiwork. pef
Accessed 23 May 2007).

Women

The latest US Department of State report on hunggmsrin Sri Lanka includes the following
information on discrimination against women:

Women have equal rights under national, civil, anchinal law; however, questions
related to family law, including divorce, child ¢ody, and inheritance, were
adjudicated by the customary law of each ethnieligious group. (US Department
of State 2007Country Reports on Human Rights Practices for 2606ri Lanka
March, Section 5).



A 1999 Asian Development Bank (ADB) briefing paparwomen in Sri Lanka notes that
the increasing number of ageing women will regepecific attention. The paper states:

Two new vulnerable groups have emerged in recearsyé recent study found that due to
changes in the demographic structure and the isicig@aging population and rising female
life expectancy (which is higher than male life egfancy at 74 years for female compared to
70 years for male), a higher proportion of widowsd alderly poor women have become
more impoverished. As a result, over half the irewdh the Elders’ Home in the study were
women, and majority of these women were there scthere was no one to look after them
at home. It was also found that the human and matesources of low-income families

were insufficient to care adequately for aging womsakewise, geriatric care and homes for
the aged are totally inadequate to meet the ndddarancome families (Asian Development
Bank 1999 Country Briefing Paper: Women in Sri Lankday).

The ADB paper also states that:

In the transition years following colonial rulej §ankan policymakers introduced a
social policy package of free health and educatemices and subsidized food,
which dramatically improved women’s quality of lif€ompared to the rest of South
Asia, Sri Lankan women are very well off, enjoyimgh life expectancy (74 years),
nearly universal literacy, and access to econopgodunities, which are nearly
unmatched in the rest of the subcontinent.

Widows

According to a number of sources, widows in Srikasuffer from marginalisation or
discrimination and are regarded as inauspiciotbant luck” in a community (Johnston, N.
2003, UNSC Resolution 1325 — South Asian Womentspetives, International Alert
website, June, p. 19.)

In 2001 the United Nations Division for the Advanent of Women (DAW) published a
paper on widows in developing countries. Accordm@AW:

It can be said that there is no group more affelbtethe sin of omission than
widows. They are painfully absent from the statstf many developing countries,
and they are rarely mentioned in the multitudeepiorts on women'’s poverty,
development, health or human rights published éndist twenty-five years. Growing
evidence of their vulnerability, both socio-econommand psychological...now
challenges many conventional views and assumpéibaat this “invisible” group of
women.

... Neglected by social policy researchers, inteamati human rights activists and the
women’s movement, and consequently by Governmemntshee international
community, the legal, social, cultural and econostatus of the world’s widows now
requires urgent attention at all levels of socigtyen the extent and severity of the
discrimination they experience. This urgency iséased by the fact that, in all
countries, North and South, widows far outnumbetomiers, due to longer life
expectancy and the frequent age disparity betwagnegrs . Therefore, the ageing
trend of the population globally implies that thajority of the elderly in all

countries will be made up of females, many of theidows requiring support (UN
Division for the Advancement of Women 2001, ‘Widavad: invisible women,
secluded or excludedYomen2000December, pp. 2-3
http://www.un.org/womenwatch/daw/public/wom_Dec%2@20single%20pg.pdf
Accessed 22 May 2007).



In February 2002 a South Asian Conference, “Capuiilding of Marginalized Women:
Widows”, was organised. The subsequent report deduestimonies from South Asian
widows. The testimonies from two Sri Lankan widaavs included below:

Wickrama Dulin Nona De Silva made the presentdiorsri Lanka, “I am a widow but |
have never been starved, or ever discriminatedhagai

In our country there has been death and destrucfitrousands of women due to the highly
unstable political scenario since the past manysyda Batticoloa alone there are 1000
widows; 400,000 women live in shelters across thentry.

On one hand the status of women is high, but iflpok at the decision making powers, Sri
Lankan women have none. There is differentiatioproperty rights. As in other countries of
South Asia a widow is considered inauspicious ot of any social functions and seeing a
widow's face in the morning is assumed to bring he#. Other male members consider a
woman without a man, unprotected and subject hentecessary harassment. Remarriage in
some communities is accepted; a man can enteatioreship with a widow. (Widows
International 2002, ‘Conference Report Bouth Asian Conference Capacity Building of
Marginalized Women: WidavGrief & Renewal website, February
http://griefandrenewal.com/report4.htmAccessed 23 May 2007).

FINDINGS AND REASONS

The Tribunal accepts that the applicant is a natiohSri Lanka. Her passport was issued in
her name in City 2 on a stated date.

The PVA makes mention of a claim for the applicamhumanitarian grounds (Department
file). However, the only role for the Tribunal & determine whether the definition of
“refugee” applies to the applicant’s circumstan@esonsideration of her circumstances on
other grounds is a matter solely within the Minm'steliscretion.

The Tribunal does not consider that there are ssetieredibility in this application. The
Tribunal accepts the claims that the applicanbisgetting the care that she wants and needs
from her family in Sri Lanka. It accepts that Mgsnuinely concerned about the applicant’s
welfare and would care for her if she were to remiaiAustralia.

The Tribunal will consider the applicant’s fearp&rsecution on the basis of her membership
of a particular social group. It will also consid®r claim of harm from non-state forces in
the form of neglect by her family and also that #igrmembers, F, may try and poison her.

Membership of a particular social group

The meaning of the expression “for reasons of ...nmegstbp of a particular social group”
was considered by the High CourtApplicant Swhere the following summary was made of
the principles for the determination of whetheraug falls within a particular social group:

First, the group must be identifiable by a chandstie or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared fearsepution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson Afplicant A [Applicant A & Anor v
MIEA & Anor (1997) 190 CLR 22%er Dawson J at 242, a group that fulfils thetfir



two propositions, but not the third, is merely acial group" and not a "particular
social group". Applicant S v MIMA2004) 217 CLR 387 at [36] per Gleeson CJ,
Gummow & Kirby JJ.)

The first question for the Tribunal to determinevisether there is a relevant social group of
which the applicant is a member. If so, the nexdsgjon for the Tribunal is whether the
persecution that the applicant fears is for reasbmsembership of the group.

The definition of “particular social group” is widend flexible. In the 1992 Federal Court
caseMorato v MILGRAJustice Lockhart stated:

The interpretation of the expression “particulaciabgroup” calls for no narrow
definition, since it is an expression designeddmanmodate a wide variety of
groups of various descriptions in many countriethefworld which, human
behaviour being as it is, will necessarily changenftime to time. The expression is
a flexible one intended to apply whenever perseous found directed at a group or
section of a society that is not necessarily perteecfor racial, religious, national or
political reasons.

In my opinion for a person to be a member of atipalar social group” within the
meaning of the Convention and Protocol what isireqLis that he or she belongs to
or is identified with a recognizable or cognizagteup within a society that shares
some interest or experience in common. | do niokti wise, necessary or desirable
to further define the expressi(il992) 39 FCR 401 at 416.)

Although widely drawn, the concept of persecut®not to be used in defining “particular
social group.” Justice McHugh stated in thgplicant Acase:

The concept of persecution can have no place inidgfthe term “a particular social
group”. ... Allowing persecutory conduct of itsefdefine a particular social group
would, in substance, permit the “particular sogi@up” ground to take on the
character of a safety-net. It would impermissiblyaken, if it did not destroy, the
cumulative requirements of “fear of persecutioriyr‘reasons of” and “membership
of a particular social group” in the definition ‘@éfugee.” (Applicant A & Anor v
MIEA & Anor(1997) 190 CLR 225 at 242 per McHugh J.)

However, Justice McHugh considered that the actidrise persecutors may serve to
identify or cause the creation of a particular abgroup in society:

[Wi]hile persecutory conduct cannot define the dagiaup, the actions of the
persecutors may serve to identify or even causertaion of a particular social
group in society. Left-handed men are not a pdeicsocial group. But, if they were
persecuted because they were left-handed, theydwmudoubt quickly become
recognisable in their society as a particular dapiaup. Their persecution for being
left-handed would create a public perception thaytwere a particular social group.
But it would be the attribute of being left-handet not the persecutory acts that
would identify them as a particular social grq@mplicant A & Anor v MIEA & Anor
(1997) 190 CLR 225 at 264 per McHugh J.)

The question of whether or not a particular sogialip shares a unifying characteristic that
makes them “cognisable in society” must be consudiseparately from whether or not its
members share persecution in common. The issubdther there is something other than
persecution which makes the group cognisable astecplar social group.



Further, it is not sufficient that a person be anher of a particular social group and also
have a well-founded fear of persecution. The perts&t must be feared for reason of the
membership of the particular social group

The Tribunal will now consider the applicant’s dasi in the present case. Whether the
group to which an applicant claims to belong iparticular social group” for the purposes of
the Convention is a question of fact for the Triauio determine. The Tribunal considers it
possible that the applicant could be a member\dra¢ particular social groups which are:
elderly people in Sri Lankar elderly women in Sri Lankar elderly widows in Sri Lanka

The shared fear of persecution is not the attribatemon to all the members of any of these
groups, and each group is cognizable within socléowever, the Tribunal notes that the
applicant said that being elderly was the reasonvfoch she feared persecution rather than
being a woman.

The Tribunal accepts the evidence that life is \diffycult for the applicant in Sri Lanka. It
accepts the claims that it is difficult and expgedio get medical, pharmaceutical and
ambulance assistance. It acknowledges the issyasvefty, immobility, isolation,
loneliness, dependency, ill health and lack ofitiatr affect the elderly. It accepts the claim
that the applicant finds it difficult to survive ¢rer monthly pension amount, particularly as
the cost of living has risen following the tsunathaccepts that as an elderly person, or an
elderly woman or an elderly widow, the applicantugnerable in Sri Lanka. The
independent information referred to above pointsheodifficulties in providing social
services in Sri Lanka, particularly because ofdhen on resources because of the on-
going civil war and the effects of the 2004 Tsunatmalso identifies the elderly and

elderly women in particular, as a vulnerable grouBri Lanka. However, there are other
vulnerable groups affected by these conditions el Wor example, there are orphans,
youth, disabled people, and victims of the civiln@ad widows. These groups too would
find life extremely hard in Sri Lanka with resouscgand government assistance limited.

Being in a position of vulnerability or defencelesss will not of itself bring the harm feared
within the Convention. lI©mar Mohamud Mohamad v MIM2000] FCA 109 the applicant
claimed that he was subjected to selective haragsméhe context of the clan warfare in
Somalia because he was a member of a weak clarCdim upheld Emmett J's reasoning at
first instance that persecution of small or weadugis was not, of itself, persecution for a
Convention reason. Emmett J stated:

Harm arising out of such a war may be dispropodtiely directed to those unable to
defend themselves, whether they be individualsmaller weak groups. A
defenceless person in such circumstances, howevest at risk by reason of
membership of such a group but simply because khebccupies the territory or
has the resource which is sought by the persectibesfact that such a person is
defenceless to resist the claim by the more powgraup and is unable to defend it
does not render the conflict that might arise dgonfor a Convention reason. It is a
most unfortunate circumstance of human life that be so. However, | do not
consider that persecution of weak people in ord@btain what they have, because it
is easier to recover what they have from them fr@n a stronger group, is
persecution for a Convention reason ([1999] FCA &881]).

In another case, the Tribunal acknowledged thaydliag applicant could face danger if he
returned to Afghanistan, and that he was partigularinerable because of his age. However,
the Tribunal found that there was no real chanaelie would face persecution by the
Taliban. It found that even if children or unacca@angd young people could be said to be



particular social groups, the difficulty he wouldceunter would not be for a Convention
reason. It would be “because of his youth and ieeéepce and so limited capacity to manage
in a difficult environment and the generalised mséy and hardship which prevails in his
country”. The Full Federal Court held that the Tnlal had correctly appreciated the issue:
MIMIA v VFAY[2003] FCAFC 191. While the Tribunal recognisedtftas an
unaccompanied child in Afghanistan, the applicaotilg be “vulnerable” to harm, certain
groups, such as children, the sick and the eldexdyld be less able to cope with the
“generalised insecurity and hardship”. The Couatest that the fact that the general
conditions in Afghanistan might have a differentrapact on some groups does not show
that the members of those groups will be subjepetgecution because of their membership
of a particular social groupJIMIA v VFAY[2003] FCAFC 191 at [60].

The next question for the Tribunal is whether whatapplicant fears give rise to a well-
founded fear of persecution for a Convention reasbrs involves an inquiry as to whether
the applicant faces a real chance of serious hartié essential and significant reason of
belonging to any of the particular social groupsclitthe Tribunal has identifieelderly
people in Sri Lankar elderly women in Sri Lankar elderly widows in Sri LankaAlthough

it is possible that the lack of access to afforddidalth and welfare service may result in
“serious harm,” the Tribunal considers that thiaas because of “systematic and
discriminatory” conduct (or inaction) by the Srirlkan authorities. The applicant claims that
she feels that the government would like it if maepple died, especially the old to ease the
country economy. However, there is no evidencdahla that this is the case. The
independent information referred to above indicabed the plight of the elderly is
recognized by the government and there have beea steasures put in place to attempt to
alleviate hardship. For example, there isRhetection of the Rights of the Elders Act No. 9
of 2000(above, page 10) which became operational in 28188, the initiatives shown by

the Sri Lankan Ministry of Social Services & Sodfdelfare (above, pages 10 and 11).

The Tribunal does not accept that the evidencdkstas that the applicant as member of
any of the particular social groups that the Tradumas identified will be denied services,
assistance or benefits for reasons of her memlipeodhihe particular social group, or that
they will be denied in the future for such a reason

The Tribunal does not accept that the essentiabaymificant reason for inaction against the
applicant would be that she is a member of a pdaticsocial group oélderly people in Sri
Lankaor elderly women in Sri Lankar elderly widows in Sri Lankalhe Tribunal therefore
does not accept that any harm which might resshé were to return to Sri Lanka would be
for the essential and significant reason of thdiegpt’s membership of a particular social
group or for any other Convention reason.

Harm from non-state forces

The applicant told the Tribunal that she fears hfxom her family. The Tribunal accepts
this. The first question for the Tribunal is whetkiee harm that she fears from her family is
due to a Convention reason. Specifically, do themkgo harm her for reasons of her
membership of any of the particular social growgdderly people in Sri Lankar elderly
women in Sri Lankar elderly widows in Sri LankaAdditionally the Tribunal identifies one
further social group of which that the applicantiicbbe a membeelderly family members
in Sri Lanka.The evidence available about her family in Srikapoints to a lack of interest
to care for her. The Tribunal considers that thisecause of their indifference, self-interest



or lack of available resources or all of thesedhinnot because she is a member of any of
the particular social groups identified.

The applicant claimed that she feared that herljamembers, F, may try and poison her.
She said that they do not want her in the homefagwant the home for themselves. The
Tribunal asked the applicant whether she had takgraction about her fear in this regard to
the authorities. She said that she had not. THauiial accepts that the applicant has this fear
of harm from her family members, F however it cdess that any harm done by her family
members, F would not be motivated by a Convengason. Their motivation is personal.

The next question for the Tribunal is whether amjufe by the State to provide protection
against the harm that the applicant fears is fBoavention reason. IMIMA v Khawar
(2002) 210 CLR 1, the applicant feared harm fromvi@ent husband. The Tribunal found
that he was not motivated to harm her for a Congemeason; rather, his reasons for being
violent towards her were personal. The applicadtdlao claimed that the police refused to
provide her with protection against her husband$ewnce. A majority of the High Court
agreed that the Convention test may be satisfietidgelective and discriminatory
withholding of state protection for a Conventioasen from serious harm that is not
Convention related. Comments by members of the Bighrt provide some guidance as to
the circumstances in which a failure to protecthigpnstitute persecution within the
meaning of the Convention. The members of the Kighrt gave slightly differing analyses
of the relationship between persecution and stateegtion. Chief Justice Gleeson considered
that it would not be sufficient to show maladmirasion, incompetence, or ineptitude by
local police; but if an applicant could show statierance or condonation of domestic
violence, and systematic discriminatory implemeatabf the law, then the Convention test
may be satisfied(IMA v Khawar(2002) 210 CLR 1 at [26]). Justice Callinan comieen
that inactivity or inertia of itself does not coitiste persecution (at [155]).

In the applicant’s case the Tribunal does not amrdhat the circumstances give rise to an
issue of the discriminatory and systematic withhrgcbf state protection for a Convention
reason. There is a national, civil and criminal Ewstem in Sri Lanka. The latest US
Department of State report on human rights in &rla states that: “The law provides for
equal rights for all citizens, and the governmeariagally respected these rights in practice;
however, there were instances where gender andtdtagsed discrimination occurred” (US
Department of State 200€puntry Reports on Human Rights Practices for 20@i Lanka
March, Section 5). The independent informationosgtabove indicates that there have been
significant strains on infrastructure and resoufoesll Sri Lankan citizens because of the
civil war in the country and the tsunami. The Tnhuconsiders that any failure to provide
protection to the applicant is not because of hemivership of any of the particular social
groups that have been identified. There is evidéimaethe Sri Lankan authorities are taking
steps to try and address the problems faced bgideely. For example, following an
application by the parent the State is empowerextder children to provide financial
assistance to an elderly parent (above, page b@)Tfibunal acknowledges that it is possible
that such an application would not be effectivéhm applicant’s case if her family members
were unable to provide financial assistance. Howete legislation setting up the scheme is
indicative that the State would not systematicalig discriminatorily withhold protection
from the applicant against the harm feared forarad her membership of any of the
identified particular social groups or any othem@ention reason.

The Tribunal considers that any failure by the &tatprovide protection against the harm
that the applicant fears is not for a Conventicaasos.



The Tribunal does not accept that the applicanahasll founded fear of being persecuted
for a Convention reason if she returns to Sri Lanka

CONCLUSION

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s. 36(2)(a) for a protection
visa.

The Tribunal has no jurisdiction to consider whetiere may be other grounds upon which
the applicant could apply to remain in Australia.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: PRRTIR




