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applicant a Protection (Class AZ) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Multicultural Affairs to refuse gyant the applicant and his wife Protection
(Class AZ) visas under section 65 of Megration Act 1958 (the Act).

The applicants, who are citizens of Lebanon, adriveAustralia and applied to the
Department of Immigration and Multicultural Affaifsr Protection (Class AZ) visas. The
delegate decided to refuse to grant the visas atifiedl the applicants of the decision and
their review rights. The delegate refused the g&galication on the basis that the applicants
are not persons to whom Australia has protectidigations under the Refugees Convention.

The matter is now before the Tribunal.
RELEVANT LAW

Under subsection 65(1) a visa may be granted étiheidecision maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for the
grant of a protection visa are those in force witenvisa application was lodged, although
some statutory qualifications enacted since they aiso be relevant.

Section 36(2) of the Act, as in force before 1 ®eto2001, provided that a criterion for a
Protection (Class AZ) visa is that the applicamttfe visa is a non-citizen in Australia to
whom the Minister is satisfied Australia has praitat obligations under the Refugees
Convention as amended by the Refugees Protocolef@ments to subsection 36(2)
introduced on 1 October 2001 do not apply to tles@nt applications.) ‘Refugees
Convention’ and ‘Refugees Protocol’ are definedhiean the 1951 Convention Relating to
the Status of Refugees and 1967 Protocol relatinige Status of Refugees respectively:
s.5(1) of the Act. Further criteria for the grahbdProtection (Class AZ) visa are set out in
Part 866 of Schedule 2 to the Migration Regulatib®34. Under those provisions, family
members are derivatively entitled to a protecti@awn the alternative basis that they are
members of the same family unit as an applicant iwliound to be a refugebtunkayilar v
MIMA (1998) 49 ALD 588 at 592-598jijoljevic v MIMA [1999] FCA 834 at [14]-[18],
Dranichnikov v MIMA (2001) 109 FCR 397 at [22]-[23J]IMA v Shtjefni [2001] FCA 1323
at [17].) However, all applicants must satisfy thmaining criteria.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225IIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Undeestion 91R(1) of the Act persecution
must involve “serious harm” to the applicant (pait#&(1)(b)), and systematic and
discriminatory conduct (para.91R(1)(c)). The expr@s “serious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity to
earn a livelihood, where such hardship or deni@dtens the applicant’s capacity to subsist:
subsection 91R(2) of the Act. The High Court hasl@red that persecution may be directed
against a person as an individual or as a membegobup. The persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by the
authorities of the country of nationality. Howevttte threat of harm need not be the product
of government policy; it may be enough that theegoment has failed or is unable to protect
the applicant from persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &ghrpara.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agmtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hisaorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant and his wife,
including the delegate’s decision record. The Tmadwalso has had regard to the material
referred to in the delegate's decision. The Tribats®d has before it the applicant’s
application to this Tribunal for review.

In the protection visa application the male appitcstates that he was born in Beirut and
speaks reads and writes Arabic and English. Hessthaat he is Lebanese Christian. He
indicates that he was married in Lebanon. He sthtdshe was a tradesman prior to coming
to Australia and worked in an office in Beirut foout eight years. He indicates that he lived
at the same address in Lebanon from the mid 198®adicates that he travelled to

Australia using a passport in his name issued iruBmm the previous year. His visa was
issued in Beirut in the month prior to his depaetuie states that he left his country legally
with the assistance of a neighbour in Beirut arad kfe obtained his passport with the
assistance of a friend who worked in the governmBm applicant states that his parents and
siblings live in Lebanon.

In his application for protection visa the male laggnt states that he left his country because
he feared persecution there. He states that iétuens to Lebanon he will be caught,
guestioned, detained and persecuted. He statethéhbeébanese Security forces and the
Syrian Intelligence and their supporters will hdrim. He said that he was a senior officer
and had a significant role in General Aoun’s graupebanon and was detained and
mistreated on a number of occasions. He statehéhaill be at risk of persecution because
of his high profile with this group. He states thatcannot get protection from the harm that
he fears in Lebanon because of the Syrian occupatid intervention in Lebanon. He said
that he also could not return to Lebanon becauseésdiealth and depression problems.

The applicant sent the Department a further statémesupport of his application. He states
that on a particular date he was kidnapped by theeple from the Lebanese authorities
while he was distributing leaflets against the Lredse authorities and the Syrian forces in
Lebanon. He states that he was held for several @aag questioned about his role within
General Aoun’s group. The applicant states th#tenfollowing month while he was

sleeping at his friend’s house in the mountainknomwn people came to his house looking
for him and threatened his parents; this was bechesiad an important role in General
Aoun’s group and was responsible for distributiegflets against the Lebanese authority and
the Syrian forces. The applicant says that he a@eted by the Lebanese authority. The
applicant states that Syrian Forces present inh@béarget anti Syrian activists. The
applicant states that he paid money to a friergbivernment to get his passport so that he
would avoid suspicion and investigation from théhauty and only people with criminal
records are unable to obtain their passport. Iraheh anything can be done and obtained
with money. The applicant said that he was abledge Lebanon without harm as he had the
assistance of a person who worked for a partiarganisation.



In his statement the applicant said that he didodude his application for protection sooner
after he arrived in Australia because he wasdfiiflid and could not decide what was best
for him.

On the Department file there are letters receitatie@Minister’s Office in support of the
applicant’s application and consideration of hisechy the Minister under section 417 of the
Act. There is a letter from the applicant statingtthe and his wife now have a child born in
Australia; the child’s birth certificate is attachd he statement states that the applicant was
employed by General Aoun prior to coming to Ausarals his wife’s relative (Relative A)

was employed at a particular location. He (Relafiysvas killed with his two siblings. He
states, “Since | came to Australia the Syrian sexviare looking for me”. There is also on the
file a translation of a document described as feoperson called Person B, together with his
position description, dated a number of monthg dlfte applicant arrived in Australia. This
letter states that the applicant was a membeispgaific section in the Lebanese army during
the period General Aoun was governing. It statastie fought during the liberation war
against the occupying Syrian Army and lost martyeddtives. The letter states that at a
particular time many years ago relatives of hisswiviere killed by the occupying Syrians and
a particular relative of his wife’s was killed dogi the war with the occupying Syrians. The
letter says that the applicant is wanted by théa8yintelligence and the Lebanese
Intelligence because of his activities against3iigan occupation and his demand for
Lebanese sovereignty. There is also a statemeed daveral weeks before this letter saying
that three named persons were martyred in twoqudati years.

On the Departmental file there is also a lettecdbed as from Organisation C, dated the
year after the applicant departed Lebanon, whiatestthat the writer/s of the letter, Person B
and Person D, was/were contacted by a militarygme®erson E who was with General
Aoun in Paris and he asked that the applicant bistad because his wife’s relatives were
killed by the Syrian Army when General Aoun wastgesm Lebanon to Paris. It is stated
that the applicant and his family were “good supgsrof General Aoun”. It is stated that the
Syrians called to the applicant’'s house more tharedo ask about the applicant.

There is a further letter from Person E on the Depental file in support of the applicant’s
application to the Minister. The dated letter engped “[Organisation F], [specific section]”.
The writer, described as holding an official pasitistates that the applicant is well known to
the section and himself. It states that the applisaelatives were killed by the invading
Syrian Army during its invasion of Lebanon. The laggnt’s wife’s relatives were soldiers in
the Lebanese Army and were captured and executsd.afother of the applicant’s relatives
was killed in a bomb explosion in the 1970s. Ktated that the Syrian Regime terrorises
Lebanese citizens through its secret service, gimhese Army Intelligence and the
Hezbollah militia. There is a climate of fear antimidation caused by the presence of these
organisations and people are leaving Lebanon tosémctuary of other countries. The return
of the applicant to Lebanon would mean danger ifordnd his family.

The applicant’s wife made an application for prtitetvisa as a member of the family unit
who did not have his/her own claims to be a refugee

The male applicant only made an application forexewof the delegate’s decision to the
Tribunal. In his application for review the appintanakes no new claims. He attaches a
dated statement which states that the applicatioprbtection visa form allows little room to
answer complicated questions and that there hasraetention on his part to avoid
answering questions, that there is confusion amtradiction in the delegate’s decision and



that he does not know the names of the person$venyan the incidents, that the omission of
details by him can be rectified by questioningratrderview and that the delegate was/is
careless in referring to his “return to [Country.Z]

The applicant attended a hearing.

The applicant produced to the Tribunal a copy efldtter described as from Person B. The
applicant faxed to the Tribunal a letter from aisbworker stating that the applicant and his
wife have been receiving support at the hospitédiong the birth of their child. It states
that the applicant spoke at length about his ctis&ass arising from the uncertainty of his
immigration status and that during discussiondaihaly spoke of their persecution in
Lebanon as a result of their religious beliefs tmapplicant’s position in the military. A
copy of the birth certificate of the applicant’sldhwas also sent to the Tribunal.

Theapplicant and his wife appeared again before titwuial to give evidence and present
arguments. The applicant’s child was also presére. Tribunal was assisted by an
interpreter in the Arabic/Lebanese language. Tipdiggts produced their passports to the
Tribunal and a copy was placed on their Triburlel fi

In answer to questions from the Tribunal the agplicstated that a long time ago he had
another passport prior to the one he used to corAedtralia. He said that he had never left
his country before his current trip to Australiae Bigreed that his passport was issued in
Lebanon on a particular date. He said that he @éaewed his passport. He said that he was a
member of a specific organisation obtained hispasdecause Movement and he thought
he was in danger. He wanted to run from his couartiy that is why he got his passport. The
Tribunal asked him what happened at that partidiutae to cause him to want to leave his
country. He said he was with General Aoun and has as “sons of the country”. The
country was “under occupation” and “we were pertegtu The applicant said that they were
attacked and prevented from speaking their mindsbaing free. He said that they were
persecuted by militias/Hezbollah and the governmaedtthose who collaborated with Syria
to persecute people, especially Christian peoplkig country.

The applicant said that just before he came toraliathe worked as a tradesman with his
father at an office for 7 to 8 years. He then hiegd General Aoun and implemented difficult
missions. He was working with his father just befoe came to Australia but because of the
war there was hardly any work. The Tribunal askedapplicant when he was involved with
the missions with the general. He said that heepbitme call to support Aoun in the late
1980s and was involved in the war against HezbalahSyria. This went on for a year. He
was not a soldier in the Army but he answered #llefar support as a reserve. After that war
erupted. He said that there has been a war foedsyThe applicant agreed that just before
he came to Australia he supported his family amaskif from the money he earned in his
employment, as a tradesman; he said that he etraedoney from working and spent it for
living expenses.

The applicant said that just before he came toraligthe lived in the family home in Beirut
where he had lived all his life. He said that thieael been a bombing there. The applicant
said that his father passed away several yearbuatdus siblings are still living in Lebanon
“in this sad situation like everyone else”. He b#ser relatives who are back in Lebanon.

The applicant said that he chose to come to Augtiraparticular because his relative has
been in Australia for 30 years. He also knew Alistr@spects people from all walks of life.



The applicant said that he married just beforedmeecto Australia. He made the decision not
to return to Lebanon before applying to get hisvigshen he applied for it he decided to
leave if he got the visa.

The Tribunal asked the applicant what happenedwiompted him to get his passport. The
applicant said that they came to his place manggiand told him to stop what he was doing.
They said that they saw pamphlets distributed. & lpe®ple were from an Islamic
group/Hezbollah in army dress and they used tardp&ople His mother became scared for
him. He was detained on a specific date. He alsd weethe mountains in the following

month and “they came”. The Tribunal asked the appli whether he claimed anything else
happened to him apart from the incident when hedetained and the incident when he went
to the mountainsThe applicant said that he did not want to waitlwamething else
happened. The applicant confirmed that these pewgle threatening him because of his
support for Aoun. The applicant said that he fistame a supporter of Aoun in the late
1980s and supported him for two years. After tiesvas involved with the party for two

more years; they were located in a particular locaand used to co ordinate demonstrations,
observe those movements targeting them. He narhedsdte claims were involved. The
Tribunal asked the applicant how much time he spepporting the party. The applicant said
that he was working but he left when he was cadled joined them. He said that he spent a
week and a month in a particular year. The follgywear he co ordinated the distribution of
pamphlets and discussed the risks facing the cpwiitin various departments. He said also
they were in contact with a specific location aad aame high profile people with whom he
was involved; some died and some disappeared.

The applicant said that Aoun went into exile froebanon in 1990.

The Tribunal asked the applicant whether he expeei@ any other incidents apart from the
incidents that he had mentioned that had occurredmsecutive months of a particular year.
He said “many times the Syrian intelligence trie&pproach us”. The Tribunal asked him
what actually happened to him. He said there was @ movement and activities although
Aoun was in exile and he himself supported theypdithe Tribunal asked the applicant what
else he did to support the party apart from lookiftgr the pamphlets/leaflets and organising
demonstrations. He said that they had a lot o¥/giets monitoring their enemies and those
opposing them; they had to monitor how to defereartbelves if the Syrian collaborators
came. The Tribunal asked the applicant again whetmghing else happened to him apart
from the two incidents he claimed occurred in dipalar year. The applicant said that he felt
he was under close surveillance. The Tribunal agke@pplicant how many times he was
guestioned and detained in his country. He saidtinves and once in the mountains. He said
that the government asked for him twice; they camenmarked cars. He was detained in a
particular year and after that pressure was puiilon He said that people were kidnapped
and detained and no one can bring them back. Tleeg put in prison in Syria which he
named; over 500 Lebanese people were incarceratedree of these was a Lebanese chief.

The Tribunal asked the applicant why he obtainedoassport when he did given that the
incidents that he described occurred in the follmwear. He said that the movement/group
was well known and gave problems to Hezbollah anélrfew it was coming. He said that he
bribed people to get his passport and knew peopteissued passports in the Department of
General Security so that it was not hard for higgba passport. He said that there is
corruption in the country so that even a dead naanvote. The Tribunal asked the applicant
why he needed to bribe someone to get his pas$mohad said that he had a passport before



the current one. He said that it was importanhfar not to let “them” know that he was
getting a passport and that he did not apply fbimitself. He had a passport a long time ago.

The Tribunal asked the applicant whether he haddéfigulties leaving his country. He said
he knew a senior military person as he was a neighéind worked with him so that he
helped him when he left the country. The Tribursleal him why he needed help. He agreed
he had a genuine passport with his correct namghotbgraph included therein. He said
that his friend helped him through at the airporttsat he avoided the inspection of his
documents. He said that he told the Tribunal presiipthat he got help exiting his country.
The Tribunal asked the applicant why he neededyoabribe to get his passport when he
obtained it. He said that he wanted to get it ahss possible and did not want to be
guestioned. He said he wanted to keep his pasap@rprecaution. He said that his passport
is 100% legitimate and that he was not subjectitoinal investigation. The Tribunal queried
why then he needed at that time to pay a bribesai#that otherwise he would be tormented
as there is corruption in Lebanon.

The Tribunal told the applicant that it had someassns about his claims; he claims that he
was persecuted but he was living and working indllsppporting himself and although he
says he had two incidents in a particular yearingtblse appears to have happened to him.
The applicant then said that he used to sleefraral’s house and took precautions even
when he was asleep. He said that he was not ateheas supported by others. He said that
he had no fixed address.

The Tribunal asked the applicant why he would feam in his country if he were to return
there now. The applicant said that he is more t¢adw. The Tribunal asked him why he
feared harm given that according to the countrgrmfation it had General Aoun had
returned from exile to Lebanon and had a numbeeats in Parliament. The applicant said
that if he returned to Lebanon he would not suppodn now as Aoun is now “with
Hezbollah” and he (the applicant) does not supigororism. The Tribunal asked the
applicant why there would be a problem for himeafreturned to Lebanon given that he had
left Lebanon because he supported Aoun and thatAwam had returned there. The
applicant said that there is no guarantee the berfiwont be assassinated. The Tribunal
asked him why he would be afraid of harm in Lebagimen the greatly changed political
situation in Lebanon. The applicant nodded his @ment to the Tribunal's statement that the
political situation had changed in Lebanon sincéde left there but said that his country is a
dangerous place and with a blink of an eye theodddoe a coup d’etat.

The applicant said that he will be persecuted ifdtarns to his country because he is a
Maronite Christian. He said that the suburb heslivehas many Maronite Christians but is
close to an area full of Shiite Muslims and theeeatrocities going on every day. He is
afraid of harm from Hezbollah, Syrians and Irane Thibunal pointed out to the applicant
that he had said that his family members werelsititig in his suburb in the family home in
Lebanon. The applicant agreed but said that theyatr comfortable and are living on their
nerves’ they want to flee. The applicant said tieahas a young son and his wife is an
orphan. She knows he will be involved in polititthiey return. The Tribunal asked the
applicant how many Christians were living in hi$sitb/area in Lebanon. He said he did not
know but agreed that most of the families livinghat area where his family are living are
Maronite Christians. He said that his family menstere there but they are not party
members. He said that his father died becauseedriger he felt as a result of provocation
from Shiite neighbours. The Tribunal asked the ippt whether the Shiite community lived
there previously when he lived in Lebanon. He agjteey did. The Tribunal asked the



applicant how he claimed that things were differsow. The applicant said that they had
been displaced during the war and now they are bagking revenge. He said that all these
people are armed and even the Army cannot quettean or talk to them. He said they do
not pay tax and it is “a rotten country”. The Tnital asked the applicant whether he agreed
that there were many Christians in Beirut and fhaieant said that was correct but they
were not involved with the party.

The Tribunal asked the applicant what he think$ @ppen to him if he returns to Lebanon.
He said that he will live like “them” and no onedws when the situation will explode. The
Tribunal asked him whether he was concerned abeuje¢neral security situation in his
country or was he concerned about what might happéim specifically. He said that if he
returns Hezbollah will seek revenge on a persanadllagainst him. The Tribunal asked him
why he thinks Hezbollah will target him if he ratsr The applicant said that Hezbollah do
not target small elements but seek out the “bigesgs They will target him because he
fought against them and was a responsible leadkranbcal network.

The applicant said that his wife suffered in Lebaas she has lost her relatives; she is
stressed and affected psychologically. The applisaid that he met his wife in Beirut in the
late 1980s.

The Tribunal asked the applicant about the thrigertethat he had submitted in support of
his claims; it asked the applicant how those Isttame to be written. The applicant said that
when he came to Australia he asked about who veakdhd of a specific organisation. He
was put in contact with Person B. He explainedshigtion and his wife’s situation to that
person and he said that he would speak for thensaktethat he would send the letter/s with
the seal of the organisation. The applicant agtieatthe gave the writers of the letters, that is
Person B and Person D, the details included inetiters but he also said that they knew
about him themselves. The Tribunal asked the agmiicow these people knew about him
and he said that “we are holders of membershiperdrganisation]” and they know about
him from Lebanon. He said that when he met Persha Bhew who he (the applicant) was
and he knew the names and locations and headatdfidihe Tribunal asked the applicant if
he knew these people in Lebanon and he said heotlidecause they fled and have been in
Australia for about 30 or 40 years. He said thakmavy Person E in Lebanon. He then said
that he knew a particular official and he was oadyterms with Person E and were both
“influential”. He said that have his membershipdbd know names. He said that the danger
was when Syria invaded they took files and useslitffiormation. He said this was in 1990.

The applicant said that he cannot live in Beirutrese personal revenge is sought against
him and Beirut is full of Shiites. He is a memb&Aoun’s movement but they are affiliated
with Hezbollah now and “have become against uszkigéah are in the South and in the
valley. In North Lebanon the ex prime Minister tiead of the party that supports Syria will
hand him to Hezbollah.

The Tribunal spoke with the applicant’s wife. Shedghat she first met the applicant in the
late 1980s and he worked as a tradesman. He sdiléhhad a network and was involved in
demonstrations against Syria. She said that hentrlédbout this and she observed it also.
She said that he had leaflets and had meetingsmathbers but she did not join in the
activities as she is a woman. The Tribunal askedamale applicant what she had observed
her husband doing in support of his party. She saidetimes she was at his place and
members dropped by and talked. She said she watinag in the movement but fully
supported them. Her three relatives were killed stmeltold the Tribunal about the



circumstances of the death of her relatives. Tipdiegnt's wife agreed that she married her
husband shortly before they came to Australia. s that he told her before they were
married that the danger was getting greater. Hehel to get a passport which she did. She
did not have a passport before. She got her owsppasand did not have any trouble getting
her visa or her passport. She said that it is taggt a visa. The Tribunal asked her if she
knew what happened to her husband in Lebanon t&edaim to leave. She said that on a
specific date they took him for several days amtmdit return him. She was not there when
they took him. The Tribunal asked the applicant wign they obtained the passports in a
stated year if this happened in the following yé&dre said that he had a feeling this would
happen because he talks about freedom and liGéreyTribunal asked her whether she knew
of any other incidents that happened to her husbahdbanon. She said that he used to be
subjected to many things but he was clever andway. Once there was an incident when
he spent in a village and his mother warned himtamo¢turn. The Tribunal asked the
applicant’s wife whether she knew of any otherdlecits that happened to her husband while
he was in Lebanon. She said that he was subjecaity other things but the incidents
recounted affected them and they remember themTfibhanal asked her whether she knew
what the other things were and she said that skenatawith him but someone in his position
would be subjected to many things. She said thatubported the Free National Movement
headed by General Aoun.

The applicant’s wife said that she does not wamétorn to Lebanon as she does not want to
have the same destiny as her mother and does nbtherason to grow up as an orphan.

COUNTRY INFORMATION

The Tribunal consulted the following independentrdgoy information.
Country Reports on Human Rights Practices Lebaf®@5 2eleased 8 March 2006 state-

Lebanon is a parliamentary republic of 4.5 millotizens in which the president is a
Maronite Christian, the prime minister a Sunni Nimsland the speaker of the chamber of
deputies a Shi'a Muslim.President Emile Lahoud &lasted in 1998 and his term was due to
expire in November 2004; however, in September 2081 Syrian regime pressured
parliamentarians to pass a constitutional amendthabhextended President Lahoud's term
until November 2007. That coerced decision seaadfifiain of political events that led to
massive demonstrations following former prime ntgnidRafiq al-Hariri's February 14
assassination, the eventual withdrawal of Syriditany forces from the country in April,
parliamentary elections in May and June, and ig the first Lebanese government formed
without Syrian control in nearly 30 years. The chamof deputies (Majlis al-Nuwwab)
consists of 128 deputies, equally divided betweknsfian and Muslim representatives.
According to international observers, the May-Jaleetions for the chamber of deputies
were considered generally free and fair, althougistmolitical observers considered the
boundaries of the electoral districts to be unfliire elections resulted in a new, pro-
independence majority in the parliament opposesiyttan interference in the country. That
majority used Lebanon's constitutional proces®tect Fouad Siniora as prime minister in
July, reflecting the growing support for Lebaneszéom and democracy.

......... The security forces consist of the Lebanese Arferces (LAF) under the Ministry

of Defense, which may arrest and detain suspect&tonal security grounds; the Internal
Security Forces (ISF) under the Ministry of theehiar (MOI), which enforce laws, conduct
searches and arrests, and refer cases to theguydiand the State Security Apparatus, which



reports to the prime minister and the SG undeMtd, both of which collect information on
groups deemed a possible threat to state security.

While the constitution provides for an independadiciary, in practice the judiciary was
subject to political pressure, particularly in #ygpointments of key prosecutors and
investigating magistrates......... The judicial systemsisis of a Constitutional Council to
determine the constitutionality of newly adoptedsaupon the request of 10 members of
parliament; the regular civilian courts; the MikgaCourt, which tries cases involving
military personnel and civilians in security-reldtssues; and the Judicial Council, which
tries national security cases. Additionally, thare tribunals of the various religious
affiliations, which adjudicate matters of persostaltus, including marriage, divorce,
inheritance, and child custody (see section 5).reéhgious Shari'a courts are often used by
both the Shi'a and Sunni religious communitiesatexnine family legal matters. There are
also religious courts in the various Christian sebruze, and Jewish communities, but these
tribunals are restricted to family legal matters.

..... The aftermath of the February 14 assassinafi&tabq al-Hariri led to significant
progress in eliminating political and security ughce over the judiciary. Civil rights groups
were encouraged by the September appointment péct=d, qualified judges to the Higher
Judicial Council, which has primary responsibifiby disciplining judges and ensuring
judicial independence.

The Report on implementation of Security Councis®ation 1559, October 2005 , prepared
by Special UN Envoy, Terge Roed-Larson, dated Gut@005 states-

[. Introduction

1. The present report is my second semi-annuattrépthe Security Council on the
implementation of resolution 1559 (2004), pursuarthe request of the Security Council,
expressed in a presidential statement issued @cidber 2004 (S/PRST/2004/36) that |
continue to report on the implementation of the@h&son to the Council every six months.

2. Resolution 1559 (2004), adopted by the Sec@utyncil on 2 September 2004
(S/RES/1559), reiterated the Council's strong stdpothe territorial integrity, sovereignty,
and political independence of Lebanon. The resmhutalled upon all parties concerned to
cooperate fully and urgently with the Security Cailifor the full implementation of this and
all relevant resolutions concerning the restoratibthe territorial integrity, full sovereignty,
and political independence of Lebanon. It alsortfia number of operational requirements,
among them:

(a) the withdrawal of all remaining foreign fordesm Lebanon;
(b) the disbanding and disarmament of all Lebaa@skenon-Lebanese militias;

(c) the extension of the control of the Governnudritebanon over all Lebanese territory;
and

(d) strict respect of the sovereignty, territorrakgrity, unity, and political independence of
Lebanon under the sole and exclusive authorith@iGovernment of Lebanon throughout
Lebanon.

In the resolution, the Council also declared itgpsut for a free and fair electoral process in
Lebanon's then upcoming presidential election, ootedl according to Lebanese
constitutional rules devised without foreign ineggnce or influence.



3. In my first report to the Council on 1 Octob@&02 (S/2004/777), | concluded that the
requirements set out in the resolution had not lbeein My second report, the first semi-
annual report on the implementation of resolutibB(S/2005/272), stated that as of 26
April 2005, the parties concerned had made sigati@and noticeable progress towards
implementing some of the provisions contained erébsolution, although the requirements
of resolution 1559 (2004) had not yet been met.

4. Since my last report to the Council of 26 A@OI05, the parties concerned have made
considerable further progress towards the impleatemt of resolution 1559 (2004). A
number of operational requirements derived fronoltgon 1559 (2004) have been met,
among them the withdrawal of Syrian forces fromdmtn and the conduct of free and fair
legislative elections.

Others remain to be implemented, particularly tisbahding and disarming of Lebanese and
non-Lebanese militias, the extension of governngentrol throughout all of Lebanon and
the full restoration and strict respect for theeseignty, unity, territorial integrity and

political independence of Lebanon, most notablgulgh the establishment of normal
diplomatic relations and the demarcation of bordetsveen the Syrian Arab Republic and
the Lebanese Republic.

Il. Background

5. In the six months since my last report of 26iA2005 (S/2005/272), the situation in
Lebanon has remained volatile. There have beeméeauof worrying developments
affecting the stability of Lebanon, particularlytime form of terrorist acts and the illegal
transfer of arms and people across the borderd gttanon.

6. On 2 June 2005, on 21 June 2005, and on 2518bpterespectively, several prominent
Lebanese figures were targeted by car bombs iuBewhich killed Samir Qassir and

George Hawi and left May Chidiac severely injurAdurther assassination attempt was
carried out against Lebanon's Minister of Defedias Murr, on 12 July 2005, which left

one person dead and several, including the Ministpired. Further bombings took place on
22 July 2005, on 23 August 2005, and on 16 Septe@0@5 and left one person dead as well
as numerous injured.

7. The Security Council unequivocally and strongdpdemned these bombings and the
continuation of political assassinations and oteaworist acts in Lebanon in presidential
statements released on 7 June 2005 (S/PRST/20@B182)2 June 2005 (S/PRST/2005/26)
as well as in a press statements released by ¢és&dent of the Security Council on 12 July
2005 and on 28 September 2005; 1 also condemrtd Btrongest possible terms the
assassinations of Mr. Qassir and Mr. Hawi and tteargoted assassinations of Mr. Murr and
Ms. Chidiac. In repeated statements, | urged thmhese authorities to bring promptly to
justice the perpetrators and instigators of thegetist attacks. As a result of such acts,
numerous Lebanese political leaders have chosgpetad prolonged periods of time abroad,
for fear for their lives.

8. On 7 May, Gen. Michel Aoun returned after 14rgea exile and formed the Free Patriotic
Movement (FPM) to participate in the legislativeaions that began on 29 May 2005 and
concluded after four rounds on 19 June 2005. Téetiehs resulted in a clear victory of a
coalition of the Future Movement led by Saad Hanmil the Progressive Socialist Party led
by Walid Jumblatt, which gained 72 seats An allentthe Amal party and Hizbullah
gained 35 seats, and the Free Patriotic MovemdriiyeMichel Aoun won 21 seats in the
128-strong parliament.



9. A new government was formed after intense dsons and negotiations between the
political parties and President Lahoud, and noheuit difficulty, on 19 July by Prime

Minister Fouad Seniora, a former Finance Ministbowelongs to the Future Movement.

Mr. Seniora's cabinet consists of 24 members, dieful5 from the Future Movement and
five representing the Shiite alliance that inclutiggbullah. For the first time, a member of
Hizbullah, Mohammed Fneish, obtained a ministgr@tfolio as Water and Energy Minister.
On 31 July, the new government passed the parliamewote of confidence comfortably.
Earlier, on 18 July, the newly elected parliamead hlso approved a motion to pardon Samir
Geagea, leader of the Lebanese Forces, who hatltbpgrast 11 years incarcerated....

....The verification team conducted a broad rangepokultations and meetings, including
with senior Lebanese political figures and. seguwfticials, as well as with Syrian security
officials It noted the changing relationship betwéebanon and Syria and that close
historical and even family ties as well as the alienof fear, suspicion and rumor prevailing
in Lebanon had to be taken into account when asggseports and rumors of continuing
Syrian intelligence activity in Lebanon. The teaparted that numerous sources, including
ministers, former ministers and security officidsld it that in their view Syrian intelligence
activity was taking place in Lebanon. It assesbatithere were some credible reports of
Syrian intelligence activity, but that most wereaggerated. The team also assessed that it
was possible that some Syrian intelligence officeasle a few fleeting visits to Lebanon
after their withdrawal, and that it was probablatt8yrian intelligence officers made
telephone calls to maintain networks of contaat¢stler their influence and subtly
manipulate the political environment. However, ¢éxéent and purpose of any such activity is
difficult to assess. The verification team concldidleat, in particular, telephone call activities
in the context of the Lebanese elections were mdéspread and did not appear to have had a
significant impact on the elections.

20. Overall, the team corroborated its earlier tasion, that there was no remaining visible
or significant Syrian intelligence presence onattiin Lebanon, though the distinctly close
historical and other ties between both countries Ahd to be taken into account when
assessing possibly ongoing influence of Syrianligence in Lebanon.

The Tribunal also consulted the Fourth semi-anre@brt of the UN Secretary-General to
the Security Council on the implementation of S#guouncil resolution 1559 dated 19
October 2006 which states that Lebanon has witdesseere deterioration and prolonged
instability. It refers to issues still on the agaridr Lebanon being the Lebanese presidency
and the arms of Hezbollah, “amidst an increasingeeoolitical climate both domestically
and with regard to Lebanese-Syrian relations”.

FINDINGS AND REASONS

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
para.411(1)(c) of the Act. The Tribunal finds thia applicants have made a valid
application for review under section 412 of the.Act

Essentially the applicant claims that he left Laeiraand fears to return there because he will
be harmed by members of Hezbollah, Syrian intetlige and Lebanese
authorities/intelligence because of his politigainoon and activities, including his activities
against the Syrian occupation and his demand fbahese sovereignty. He claims that he
was/is a member of the Free National Movement utideleadership of General Aoun, was
high profile with the group and was a leader ad@al network of the party/movement which
carried out activities against Lebanese authonty &yrian forces. He also claims that he will



be harmed by Shiite Muslims and others becauss adviaronite Christian as well as being a
member of the political movement. He also claina tie fears harm from Iran. Implicit in

his claims is that he cannot get protection incoigntry from the harm he fears. The
applicant has also claimed he cannot return tedusitry as he is suffering health and
depression problems.

The Tribunal accepts that: "applicants for refugieus face particular problems of proof as
an applicant may not be able to support his statési®y documentary or other proof, and
cases in which an applicant can provide eviden@dl tiis statements will be the exception
rather than the rule." The Tribunal also accems. t'if the applicant's account appears
credible, he should, unless there are good redsdhg contrary, be given the benefit of the
doubt”. (The United Nations High Commissioner fafl®jyeesHandbook on Procedures and
Criteria for Determining Refugee Satus, Geneva, 1992 at para. 196). However, the
Handbook also states (at para 203): "The benethetioubt should, however, only be given
when all available evidence has been obtained hacked and when the examiner is
satisfied as to the applicant's general credibilitye applicant's statements must be coherent
and plausible, and must not run counter to genekalbwn facts".

It is for the Tribunal not only to consider incosteincies but also to determine what evidence
it finds credible (Nicholson J. i@hen Xin He v MIEA, 23 November, 1995 (unreported) at
p.11). The Tribunal does not have to accept uceatlyi all statements and allegations made
by an applicant. (Beaumont JRandhawa v MIEA, 124 ALR 265 at p.278). "The mere fact
that a person claims fear of persecution for reagbmpolitical opinion does not establish
either the genuineness of the asserted fear oittisawell-founded or that it is for reasons of
political opinion.[it is] for the Applicant to pemade the reviewing decision-maker that all of
the statutory elements are made oWII'HA v Guo and Anor (1997) 144ALR 567 at 596).

Having regard to the country information that islt@nsulted and also the applicant’s
evidence, the Tribunal accepts that the currentigalland security situation in Lebanon
remains volatile and unsettled and that acts obtism and violence, involving Hezbollah
and others, continue in Lebanon. It also accepts$intelligence elements may still be
present in Lebanon. It further accepts that themngoing conflict between Muslim groups,
including Shiite Muslims, on the one hand and Glamms on the other hand, in Lebanon.
Clearly however the Tribunal must determine whetherapplicant before it has a genuine
fear founded upon a real chance of persecutioa foonvention reason if he returns to his
country.

The applicant produced his passport to the Tribah#ie hearing and the Tribunal accepts
that he is a Lebanese national and is who says. liealso accepts and finds that he is a
Maronite Christian as he claims. It also finds tmatvorked as a tradesman in an office in
Lebanon for many years prior to coming to Australa earned his living from that business.

The Tribunal does not accept that the applicabtlebanon because he was persecuted and
feared/fears further persecution in his countrif@slaims for the reasons he claims.
Although the Tribunal accepts that he was a merab#re political movement that he claims
to have belonged to which was led by General Aouhaccepts that he supported General
Aoun in 1988 and 1989 and later supported the pladiyes not accept as true that he was a
leader of a local network/a high profile or proomhenember of the party until his departure
and for that reason was detained and sought o8ibgn intelligence, Lebanese
intelligence/authorities and/or Hezbollah/milit@sanyone else at any time in Lebanon. The
applicant told the Tribunal that he was workingaasadesman with his father at an office for



many years until he came to Australia and his waefirmed he was working as a tradesman
although she added that he was involved with aXoet” demonstrating against Syria.
Although the applicant said that there was hardlyaork he told the Tribunal that he
supported himself in Lebanon from his earnings floswork as a tradesman spending what
he earned on living expenses. When the Tribunal ¢ueried how much time he spent
working with the party the applicant said that heeswvorking but he left work when he was
called and “joined them”. When the Tribunal asked twhen he did this he said he spent a
week and a month in a particular year being invblvethe war/doing missions against
Hezbollah and Syria.

In the Tribunal’s view the applicant’s evidencettha was supporting himself working as a
tradesman in an office in Beirut for many year®pto his coming to Australia is not
consistent with his claims that he left Lebanondose he was persecuted as a
prominent/high profile member, or local leaderagdolitical party/movement in Beirut. In
the Tribunal’s view this evidence is not consisteith his claims that he was
detained/questioned at a specific time or lookedfohe claims in the following month, or at
any other times, and was staying away from his htmasoid harm. Also, apart from the
incidents he claims occurred in the two consecutieaths, neither he, nor his wife, gave
any specific details when asked by the Tribunaualfurther incidents that happened to him
even though he claims he was prominently involvétl the movement, including as a
leader, between particular years. Both the appliaad his wife gave general answers only
when asked by the Tribunal about further incideAtso it is clear that the applicant and his
wife obtained their passports in the year priath&r departure according to the details in
those passports which were produced to the Tribdims was before the specific incidents
they claim occurred in the following year. The Tnifal does not accept as plausible the
explanation given by the applicant, and his wifecaghy they obtained passports in that
particular year, namely that the danger was inangdsr the applicant in that year for the
reasons that he claims; the evidence is that tpkcapt had lived and worked in Beirut for
many years, including during the time that Genfaln went into exile in 1990 as he told
the Tribunal, and there is no credible evidencetacthe Tribunal that anything happened to
the applicant during that time. The Tribunal doesatcept as true the applicant’s claims that
he was questioned/detained looked for by Syriardhebe intelligence/authorities or anyone
else in Lebanon at any time for the reasons thatdims. The Tribunal does not accept as
true that the applicant had to pay a bribe/gestaste from someone he knew to obtain his
passport in the year that he did and later to I&a@eountry. Also, to the extent that the
applicant is claiming it, the Tribunal does noteicas true that the applicant was avoiding
harm in his country by staying away from his hoifiee Tribunal finds that these claims
were invented by the applicant to assist his appba for protection.

The applicant told the Tribunal that he will no ¢@m support General Aoun in the future if he
returns to his country because General Aoun isiatigvith Hezbollah. The Tribunal does

not accept that the applicant would face harm ibao®n if he returned there because he was
a member of Aoun’s group in the past. Country infation referred to above, which was
discussed with the applicant at the hearing, consfithat General Aoun himself has returned
to Lebanon and has a number of seats in Parliar@&ren that the Tribunal does not accept
that the applicant was a leader/prominent membg&wooah’s group in the past it does not
accept as plausible that the applicant would bembdrby anyone opposed to General Aoun.
Nor does the Tribunal accept as plausible the egplis claim that Aoun’s party/movement
itself would now be against the applicant and hamm because General Aoun is now aligned
with Hezbollah.



Country information consulted by the Tribunal makedear that the political situation has
changed significantly in Lebanon since the applidait his country in the year that he did;
this was discussed with the applicant at the hgafiihe applicant claims that things will be
worse for him now if he returns. The Tribunal adsdpat although Syrian forces have left
Lebanon and a new government has formed politieahents from whom the applicant
claims to fear harm are still present in Lebanpooluding Hezbollah and Syrian intelligence
elements. As the Tribunal has found that the apptievas not persecuted by these
elements/groups when he was in his country pritigacoming to Australia it does not
accept that he will be persecuted by them if hernstto Lebanon because of his political
opinion/imputed political opinion. It finds thatitlys will be no different for the applicant if
he returns to his country than they were beforketid.ebanon.

The applicant also claims that he will face harinafreturns to his country because of his
religion. Although the Tribunal accepts the appiitaevidence that there is conflict between
Muslims and Christians in his country, includingl vicinity of the area where he
lived/lives, and that this conflict is escalatingchuse of the political/security situation, there
is no credible evidence that the applicant willfaerious harm for the purposes of the
Convention because of his religion if he returnkeébanon. The applicant agreed that there
most of the families in his area in Beirut are Gtiagin and that his family members continue
to live in the family home in his area. The apphichimself lived in this area and worked in
Beirut for many years before he came to Austrdlieere is no credible evidence before the
Tribunal that things will be different for the apgant because of his religion if he returns to
Lebanon. Given that the Tribunal has found thatagh@icant was not a leader or high profile
or a prominent member of General Aoun’s movemeieinanon the Tribunal does not
accept as plausible that the applicant will bedted by Muslims because he is Christian due
to his prior political background/profile.

Given that the Tribunal considers that the apptites given untruthful evidence to the
Tribunal it does not consider that the letters sittiech by the applicant in support of his
claims provide reliable evidence of the facts ioseh letters. The Tribunal finds that those
letters were written by persons without first h&nodwledge of what happened to the
applicant in his country.

The applicant has in the past made a general ¢hathe cannot return to his country
because he is suffering health and depressiongsbiThere is no plausible evidence before
the Tribunal to support this claim. The Tribunas#&isfied that the applicant was well
capable of giving his evidence before the Tribwarad was not hindered in any way from
doing so by health or other problems.

In the Tribunal’s view there is no plausible eviderbefore it that the applicant has suffered
or will suffer persecution for a Convention reasme|uding because of his religion, his
political opinion, or his imputed political opinidrom Hezbollah, Syrian intelligence,
Lebanese intelligence/authorities, Iran, Muslimsioyone else in his country either now or
in the reasonably foreseeable future if he rettorieebanon. Having regard to the above the
Tribunal is not satisfied, on the evidence pregdmfore it, that the applicant has a well-
founded fear of persecution in Lebanon within treanming of the Convention.

CONCLUSION

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention as



amended by the Refugees Protocol. Therefore thiecappdoes not satisfy the criterion set

out in subsection 36(2) for a protection visa.
DECISION

The Tribunal affirms the decision not to grant pplicant a Protection (Class AZ) visa.

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectic

440 of theMigration Act 1958. PRRRNM
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