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DECISION RECORD

RRT CASE NUMBER: 0901642

DIAC REFERENCE(S): CLF2008/155975

COUNTRY OF REFERENCE: Australia

TRIBUNAL MEMBER: Antoinette Younes

DATE: 3 June 2009

PLACE OF DECISION: Sydney

DECISION: The Tribunal remits the matter for reconsideration

with the following directions:

) that the first named applicant satisfies
s.36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees Convention;
and

(i) that the second and third named applicants
satisfy cl.866.222(a) of Schedule 2 to the
Migration Regulations, being members of
the same family unit as the first named
applicant.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magi@ delegate of the Minister for Immigration
and Citizenship to refuse to grant the applicantédetion (Class XA) visas under s.65 of the
Migration Act 1958the Act).
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The applicants, who claim to be stateless, wera oAustralia to parents who are citizens of
China (PRC) The applicantapplied to the Department of Immigration and Citizleip for
Protection (Class XA) visas [in] November 2008. Tetegate decided to refuse to grant the
visas [in] February 2009 and notified the applisanitthe decision and their review rights by
letter [on the same] date.

The delegate refused the visa application on tisestibat the first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The applicants applied to the Tribunal [in] Mard02 for review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisican&RRT-reviewable decision under s.411(1)(c)
of the Act. The Tribunal finds that the applicalmés’e made a valid application for review under
S.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasil@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahehe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some statutory
gualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a craerior a protection visa is that the applicant for
the visa is a non-citizen in Australia to whom Mimister is satisfied Australia has protection
obligations under the 1951 Convention Relatinght $tatus of Refugees as amended by the
1967 Protocol Relating to the Status of Refugeagefher, the Refugees Convention, or the
Convention).

Section 36(2)(b) provides as an alternative coterihat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acitaen (i) to whom Australia has protection
obligations under the Convention and (ii) who hadsrotection visa.

Further criteria for the grant of a Protection IXA) visa are set out in Part 866 of Schedule 2
to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Convention gaderally speaking, has protection
obligations to people who are refugees as definédticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecuted&asons of race, religion, nationality,
membership of a particular social group or polltagzinion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the
protection of that country; or who, not having &owality and being outside the country
of his former habitual residence, is unable or gD such fear, is unwilling to return to
it.

The High Court has considered this definition inuember of cases, notabGhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA1997) 190 CLR 225VIIEA v Guo(1997) 191

CLR 559,Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204 CLR 1,
MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@®04) 222 CLR 1 and
Applicant S v MIMA2004) 217 CLR 387.
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Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention d&fim First, an applicant must be outside his
or her country.

Second, an applicant must fear persecution. Unél#R$1) of the Act persecution must involve
“serious harm” to the applicant (s.91R(1)(b)), ay$tematic and discriminatory conduct
(s.91R(2)(c)). The expression “serious harm” inekydfor example, a threat to life or liberty,
significant physical harassment or ill-treatmemtsignificant economic hardship or denial of
access to basic services or denial of capacitgro & livelihood, where such hardship or denial
threatens the applicant’s capacity to subsistR(2)lof the Act. The High Court has explained
that persecution may be directed against a pessan endividual or as a member of a group. The
persecution must have an official quality, in tease that it is official, or officially tolerated o
uncontrollable by the authorities of the countryafionality. However, the threat of harm need
not be the product of government policy; it mayebeugh that the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motoratin the part of those who persecute for the
infliction of harm. People are persecuted for sdmmgt perceived about them or attributed to

them by their persecutors. However the motivatieednot be one of enmity, malignity or other

antipathy towards the victim on the part of thespeutor.

Third, the persecution which the applicant fearssimie for one or more of the reasons
enumerated in the Convention definition - racegreh, nationality, membership of a particular
social group or political opinion. The phrase “feasons of” serves to identify the motivation for
the infliction of the persecution. The persecutieared need not bsolely attributable to a
Convention reason. However, persecution for mdtipbtivations will not satisfy the relevant
test unless a Convention reason or reasons cdesétuleast the essential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for a¥&mtion reason must be a “well-founded” fear.
This adds an objective requirement to the requirditinat an applicant must in fact hold such a
fear. A person has a “well-founded fear” of persecuunder the Convention if they have

genuine fear founded upon a “real chance” of pertsat for a Convention stipulated reason. A
fear is well-founded where there is a real subgthpasis for it but not if it is merely assumed or
based on mere speculation. A “real chance” is baeis not remote or insubstantial or a far-
fetched possibility. A person can have a well-foeshdear of persecution even though the
possibility of the persecution occurring is welldye 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail himself
or herself of the protection of his or her courtrgountries of nationality or, if stateless, urgbl
or unwilling because of his or her fear, to rettwnhis or her country of former habitual
residence.

Whether an applicant is a person to whom Austremprotection obligations is to be assessed
upon the facts as they exist when the decisioraidenand requires a consideration of the matter
in relation to the reasonably foreseeable future.
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CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants The Tribunal also has
had regard to the material referred to in the dekdg decision, and other material available to it
from a range of sources.

Only the first named applicant, [name deleted roagance with s.431(2) of the Migration Act
1958 as it may identify the applicapgubmitted her own claims to be a refugee, the dather
applicants (siblings) relied on membership of laenify unit. The Tribunal will refer to [the first
named applicant] as the applicant.

In a statement in support dated [in] November 200i80s 42-44), the applicant claimed:

She was born in Australia in 2005 and she has iwhings, a sister and a brother. Although her
parents are both Chinese, they were unable to dppl¢Zhinese passports for the children
because their household registration was candafitfie Chinese authority and they did not hold
any current Chinese National Identity cards orstagitheir marriage. Those are only some of
the reasons given by the Chinese Consulate Geme&ydney for not being able to issue
passports to the children or the parents. Asllidren were born to two Chinese nationals and
neither held an Australian permanent residentmisa an Australian citizen, the children were
not recognized as Australians. They are thereftaieless.

Without legal permission to stay, the children wietd that they would be deported to China, a
country about which the children know nothing. Tlealy know that it is not possible for them
to be recognized as Chinese or be registeredauseold card. Without household card, none
of the children could access public education, ipuigalth, or social welfare. Living in that kind
of environment would be intolerable.

Her parents understood that should they be absktdwion to China, they could only register one
child into household because the Chinese governhasthe one child policy. Any second child
or third child would be fined and even if the fiisepaid, there is no guarantee of registration.
During the years of her parents living in Australiey had struggled to raise the three children.
There was nobody to give them a hand and theyihmigd ability in speaking English. If they
return to China, their lives and the children’sbwvould be completely different.

The Chinese government is a very cruel governméhtne human rights at all. Not only would
her parents have to pay a large unaffordable iribe government, they would have to sign an
agreement saying that they would be willing to atseerilization procedures Having applied for
refugee status, living overseas for so many yedts tiwree children, it would be extremely
difficult for her parents to find proper jobs tcadate them afford those fines. Even if they accept
all of those conditions, they would not be ableatwess any social benefits. It would be
impossible for them to work in a government ownechpany or any government related work.
They may have to work for themselves. The governmemuld never care about their living
arrangements.

For the children, without being registered in agehold card, no public school would accept
them and her parents would never be able to s&amd th private schools given their situation;
no public hospital would accept them unless thegyep@ensive fees. She does not think that her
parents could afford that and their health woulgdopardized given their financial situation.
Without being registered, they would not be ablelitain national cards and there would not be
a possibility to be offered any jobs after theywgnap. There would not be any possibility to
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register their marriage in the future. Essentjaley could hardly live in China as normal
human beings. Given the current situation, noiotiee family would be able to get a passport,
or return to china. The children were born here laawe grown up with Australian cultures,
values and customs.

In support, the applicant provided a translateidlarntelating to the difficulties faced by children
born outside family planning (folios 3-6).

Statement of [Person 1] (folios 67-68)

[Person 1] stated that he lives in [place namesté@i s.431(2)] Fuqging City Fujian Province
China, and that his wife [name deleted: s.431&fjdm [place names deleted: s.431(2)] Fuging
city.

[Person 1] referred to the birth of his daughterk$eptember 2000 and [in] February 2005 and
to the subsequent ill-treatment by the PRC auilesriincluding hiding, fleeing to the country,
an induced abortion of a 7 months old male fetnd,aforced sterilization procedure.

Statement of [Person 2] (folios 71-72)

[Person 2] referred to the birth of his first dateggland his wife’s second pregnancy in 1999 that
led to their hiding, the birth in 2000 of their sad daughterit the pigsty without hospital
nursing care and the fear they experienced.

Submissions dated 16/2/09 (folios 76-77)

The advisor referred to RRT case 0803287 wherevimber found that Australia owed
protection to the main applicants who were Ausdralborn children with parents of Chinese
nationals.

A translation of Longtian Neighborhood Committee Ofice of Fuqing City (Notice), Notice
About Standardizing Social Compensation Fees Longthban [2007] No. 56 (folios 74-75)

The document essentially notes that.any person who have [sic] breached the laws, or
regulations and have given birth more than thetlisinould be charged social compensation
fees by the standard given as follows.....Secondfjerpnay apply for partial payment if they
suffer from sever financial difficulties and hawecapability to pay the full fees temporarily;
however the full fees should be collected withili @agear to those who have given birth to a
child before reaching the age of legal marriage.those who have given birth to their second
child without permission, the full fee should bédpaithin a year. To those who give birth to
their third child or have more than three childréneir first payment should not be less than one
third of the total amount. Thirdly, should any pen fail to pay the fee within the time limit, an
overdue fines will be charged at rate of 5 0/0@haf balance of the compensation fees every
month. Should the full fees arc not paid withintihee limit, the total outstanding fees plus any
overdue charges will be collected by lump sum adiogrto law.

Material provided to the Tribunal
[In] April 2009, the Tribunal received the followgn

a. A report dated [April 2009] from [Person 3], clinicPsychologist, the Sydney
West Area Health Service, referring to the applisamother, [name deleted:
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s.431(2)] (folios 33-34), referring to a diagnosit her by a Consultant
Psychiatrist of Obsessional Compulsive Disorder and Anxiety DisGraled the
prescribing of an antidepressant.

b. Three letters entitledTlo whom It May Concernfrom the [a] Chinese
Congregational Church, dared [April 2009] (folio5-37), referring to the
applicant’s parents regular attendance at the @hurc

HEARING

Theapplicants and their parents appeared before theral [in] April 2009 to give evidence
and present arguments. The Tribunal hearing waduzted with the assistance of an interpreter
in the Fuging and English languages.

The applicants were represented in relation togkieew by their registered migration agent.
Evidence of the applicant’'s mother — on behalf oftte applicant

The Tribunal advised the applicant’s mother thaffitst named applicant is the applicant in this
matter and that the other two children have refirdhe first named applicant’s claims which
means that if the claims of the first applicant Wiolbe unsuccessful, it would follow that the
claims made and relied on by the other two childvenld be unsuccessful.

The Tribunal advised the applicant’s mother thatatation to the claim of statelessness,
information before the Tribunal would suggest 8teg and her partner are nationals of China and
as such, the Tribunal considers that China isthiatry of nationality of the three children. The
Tribunal indicated that the children would not loesidered to be stateless.

The applicant’s mother stated that she has bee tGhinese Consulate in Sydney to apply for
passports, but she has been unsuccessful. Seeé 8tat the Embassy has refused to issue the
Chinese passports. She said that they refused$eshe had applied for a protection visa. She
said the Consulate staff appeared to know abougrtitection visa. The Tribunal asked her how
the staff would know so, and she stated she hddheim herself because of the bridging visa.
She said she showed them the visa and then sHesdiddo them that she had applied for a
protection visa in 2001. She stated that she pptieal in 2001 for a protection visa but it was
refused by the Department. She said subsequethietoefusal she remained in Australia
unlawfully. The Tribunal asked the applicant’s hmatabout any application for a protection
visa lodged by her partner and father of the childfPerson 4] She stated that he had also
applied for a protection visa which was refuselde §aid he had sought a review by the Refugee
Review Tribunal, which had affirmed the delegatdesision to refuse [Person 4] a protection
visa.

The Tribunal discussed with the applicant’'s motthex three letters that the Tribunal had
received entitledTo whom it may concetifrom [a] Chinese Congregational Church dated [in]
April 2009 (Folios 35-37) referring to the applitamparents’ regular attendance at the Church.
The Tribunal asked the applicant's mother whenhsleestarted to attend the Church and she
stated that they started to attend the Church@32The Tribunal indicated that the letters from
the Church did not say that they had started endttn 2003. She stated that there had been
three different priests at the Church during tiraetand that the priest who had written those
letters is new, and he does not know for how Idrgy thad been attending the Church.
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The applicant’s mother stated that she is a Chnisinhd that she was a Christian whilst she was
in China. She said she was a member of the urmargrChurch in China. The Tribunal asked
the applicant’s mother if she had claimed Christyaas a ground for seeking protection in
Australia when she lodged the application for agmtion visa in 2001, and she stated that she
did not claim Christianity. The Tribunal asked teeexplain why she did not, and she stated that
she went to a migration agent whom she told thatcslild not go back to China. She said the
agent had done it all. The Tribunal asked theieppt’'s mother what claims she had made in
2001 when she lodged her application for a pratactisa and she stated she relied on Falun
Gong. The Tribunal asked her if the Falun Gongrdashe had made in the application for a
protection visa were true or false. The applicgtated that the claims were not true. The
Tribunal indicated that lodging an application #oprotection visa on false claims is a very
serious matter to which the applicant’s motheriegpihat she did not know. She said that she
just told the agent that she could not return tm&hShe said maybe she did not have a full
understanding that God was precious. She said/abeafraid of returning to China.

The Tribunal indicated that whilst the Tribunatiesaling with the children’s claims, the Tribunal

needed to consider her own claims as well. Thécg's mother stated that the letters from
the Church prove that she is a Christian and tishi were to return to China, she would follow
God. She said for the past few years, she hasrsdfboth mentally and physically. She said
she has been weak, and she has been relying on God.

The Tribunal referred to the report dated from §i@ar3], a clinical psychologist referring to the
applicant’s mother’s diagnosis by a consultant pstdst of “obsessional compulsive disorder
and anxiety disordérand the prescription of anti-depressants. Thbuhal indicated to the
applicant’s mother that the Tribunal is aware af¢imical status and that the Tribunal would
give regard to the report by [Person 3] The Traduhowever, asked her why she had decided to
give evidence on behalf of the applicants instdabefather of the children, [Person 4], given
her anxiety level. She stated that [he] wouldthaysame thing as she would say. She said she
wants to give evidence herself and she does ndthuarto give evidence. The Tribunal offered
to adjourn the hearing to allow [Person 4] to ggv@ence on behalf of the children, given that
the mother became distressed in the course ofdheng. However, the applicant’s mother
insisted that she would like to give evidence aoictine father of the children who was waiting
outside with the three children. The Tribunal heerendicated that the Tribunal would consider
carefully the report from [Person 3] and would figrtconsider the weight that it would place on
that report in assessing the claims made by tHdrehi

The Tribunal asked the applicant’'s mother if thee¢happlicants had been baptized and she
stated that the children had not been baptize@ TFibunal asked her why they have not been
baptized and she stated that the Church had saithia children should wait until they turn 18
and until they are mature. The applicant’s mostated that she has heard from people in the
Church that the children would be baptized whery then 18 years of age and when they can
accept God. She said she hopes that the wholé/famiuld follow God.

The Tribunal suggested to the applicant’s mothat ttmere are many Christians in China who
can practise Christianity in registered churchethout facing any harm by the Chinese
authorities. She stated that she had attendegnitherground church whilst she was in China
She said she did not know that her Christianitya¢bave been connected to the application for a
protection visa.

The Tribunal asked the applicant’'s mother if sh@asking in Australia and she stated that she
has worked in vegetable packing. She said shddmelodd jobs before her first child was born.
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The Tribunal asked her if [Person 4] is workindneSaid he has been working on and off. She
said she and [Person 4] had been living in Austahice 2004. In relation to not being married,
she stated that she has thought about it and shadxde inquiries, but she has been told that she
needed her passport. She said [Person 4] dodsameta passport. The Tribunal referred to
[Person 4]'s passport that had been brought thiélaging and noted that it had expired.

The Tribunal asked the mother what type of work didewhilst she was in China She stated
that she was a student at the time. She saicsst@n 26 years of age. She said she had left
Chinato escape. She said that she came to Aagireh sub-class student 560 visa. She said at
her age, a person could only get a student visedier to come to Australia. She said [Person 4]
had gone to Papua New Guinea and his purpose weawve China. In relation to his current
employment, she stated that [he] does differerg,jsbich as lifting, transport, and other types of
jobs.

The Tribunal referred to the children’s claims. eThribunal discussed with the applicant’s
mother, China’s one-child policy. The Tribunalicated to her that China’s one-child policy is
a law of general application, and generally spegkiarm suffered or could be suffered on the
basis of a law of general application does not arhtmpersecution. The Tribunal explained to
the applicant’s mother that the one-child policZimna has economic basis and that it is aimed
at all nationals of China, although it would appeeane administered differently in certain parts
of China.

The Tribunal indicated that if the family were &iurn to China it is plausible that they would

face paying of a fine which would enable registmatof the children as Chinese nationals. The
Tribunal referred to forced sterilization and iratied to the applicant’s mother that forced

sterilization, although there have been some redit happening in certain parts of China, that
practice itself is not supported by the Chinesdraégovernment.

The Tribunal discussed with the mother documerasiged in support of the application for a
protection visa. The Tribunal discussed the statérof [Person 1] referring, amongst other
things, to the birth of his daughters and the sgibset ill-treatment by the Chinese authorities
including forced sterilization procedure. The Tilal referred to the statement by [Person 2]
who referred to the birth of his first daughter &imiwife’s second pregnancy in 1999 that led to
their hiding. The Tribunal referred to the documand its translation entitled_bng Tian
Neighbourhood Committee Office of Fuging City (Betiabout standardizing social
compensation fees, Long Tian ban 2007 No(b6lio 74-75). The Tribunal indicated that the
Tribunal would consider the weight that it woulég¢ on those documents.

The applicant’s mother responded to the Tribunastaying that they do not have a home to
return to in China. She said both she and henpahiad applied for protection visas. She said if
the family were to return to China she would beéarto undergo sterilization and they would be
fined a great sum of money which they cannot glye said they would be arrested. She said
that the one child policy has been there for a lomg. She said she would not be able to
register the children. The Tribunal indicated ¢éo that generally speaking, the payment of the
fines would mean that the children would be regeste She stated that the Chinese authorities
tell outsiders differently to what goes on intempat China. She stated that the children would
not be able to go to school in China. They woutlbe looked after medically. She said they
would have difficulties in employment, marriagedainey would suffer mental problems like she
has. She said they would suffer a lot. She &g would be discriminated against on the basis
of being ‘black childreri. She said although they have financial diffiestin Australia, they
are still happy in Australia. She said the whalaily would not be happy if they were to return
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to China. She said she would beg the Australidhaaities to allow the family to remain in
Australia. She said the children speak a littteobEnglish.

The Tribunal referred to the other Member's decis{®0.0803287) and explained to the
applicant’'s mother that each matter before theuhdbis determined according to its own set of
facts and merit. The Tribunal indicated to het tha Tribunal is not bound by other decisions
made by other Members of the Tribunal.

The Tribunal asked her if there was anything eieavganted to say before closing the hearing.
The applicant’s mother stated that she hopestieathildren would be able to stay in Australia

She said she would like to raise them in Austisdighat they can live a normal life. She said the
family will not be a burden on the Australian conmity.

Oral submissions of the advisor

The advisor noted that she had spoken to a prihefaclinic in China who had told her that
every member of the village where the applicantsthrar comes from has been forced to
undergo sterilization, which does not happen incities.

Further evidence of the applicant’'s mother

The Tribunal asked the applicant’s mother why #maify could not relocate to other parts of
China such as in the cities, where forced stetibradoes not occur. She said it would be the
same as other parts in China. The adviser integeznd stated that it would be difficult to get
household registration in other parts of China.

The Tribunal asked the applicant’'s mother if thegded more time to provide any further
documentation and/or submissions and she did qoest any further time.

FINDINGS AND REASONS

The applicant has provided birth certificates simgthat the children have the same parents. On
the basis of the available information, the Triddmals that the two second-named applicants
are members of the family unit of the applicanhe Bpplicant, her brother and sister were born
in Australia, but in circumstances where they dbhave Australian citizenship. The applicant
has claimed that the children are stateless.

Under Article 1A(2) of the Refugees Convention,easpn without a nationality (ie who is
stateless) must be assessed against his octnentty of former habitual residencéSZIPL v
MIAC [2007] FMCA 643 (Raphael FM, 17 May 2007). thre present case, refugee claims are
made by children born in Australia and it is thuecessary to determine the country of
nationality or former habitual residenéeagainst which those claims are to be assessezl. Th
nationality of the children is a question of facbie determined on the basis of the evidence. In
many cases involving children born in Australiae tthild has been found to be of the same
nationality as his or her parent€hlen Shi Hai v MIMA2000) 201 CLR 2935ZEAM v MIMIA

& Anor [2005] FMCA 1367 (Nicholls FM, 20 September 2005))

It may be argued that it is inappropriate to appé/concept offormer habitual residenc¢eo a
country where a person has never been. On thataiefld who was born in Australia, has
never left this country, and is stateless, wouldbbtside the parameters of the Convention
definition. Either there is no country diotmer’ habitual residence, or alternatively the only
possible relevant country for the purposes of AgticA(2) must be AustraliaSZEAM v MIMIA
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& Anor [2005] FMCA 1367 (Nicholls FM, 20 September 2008 either approach, regardless
of the possible merits of the child’s case, thdiappon could not succeed, not only because the
applicant would not be outside their country ofnfier habitual residence as the Convention
definition requires, but also because there woalddroom, under that definition, to investigate
the applicant’s claims in relation to any other mipy. However, having regard to the
humanitarian purpose of the Convention, it mayd@apriate in such cases to assess the child’s
claims against the country of nationality or forrhabitual residence of his or her parent(s), at
least where that country is specified in the vigaligation as the country to which the applicant
does not want to return and in which it is claichecbr she would suffer persecution and where
no other relevant country emerges from the fakt$SZEOH & Anor v MIMIA[2005] FMCA
1178 (Nicholls FM, 26 August 2005), where the agoit daughter was born in Australia and
had no nationality or country of former habituaidence, the Court held that it was appropriate,
sensible, practical and fair for the Tribunal tosider her claims against a return to Singapore,
that being her mother’s country of nationality &imel country against which her claims of fear of
harm were made.

Under the Hague Convention, it is for each statdeti@rmine under its own law who are its
nationals. In order to establish whether an applics a national of a particular country, it may
therefore be necessary to consider the operatitreahunicipal law of that country. Article 5
of China’s Nationality Lawstates a persorbbrn abroad whose parents are both Chinese
nationals or one of whose parents is a Chineseonatishall have Chinese nationality’..
(CX105145: Australian/Chinese Nationality, Undetin20 October 2004). There is evidence
before the Tribunal such as passports, Househadstation, other written evidence and oral
testimony that the applicant’'s parents are nat®wrélChina. On the basis of the available
information, the Tribunal finds that the applicafather is a citizen of China, and that he does
not have Australian citizenship or permanent ressde The Tribunal similarly finds that the
applicant’'s mother is a citizen of China and tha does not have Australian citizenship or
permanent residence. The Tribunal is satisfiettitieechildren will be able to secure recognition
as Chinese citizens. Given this, the Tribunal dogisaccept that they are stateless. The
Tribunal finds that they are citizens of China.

In essence, the applicant’s claims to fear harredbas the administration of China’s one-child
policy. Whilst China’s one child policy is argugbh law of general application and its
administration would not generally amount to peuseq, the Tribunal for the following reasons
is satisfied that if the applicant were to returiChina, she would suffer serious harm amounting
to persecution as a result of the application ef @éhe-child policy as well as the family’s
Christian faith.

The applicant has claimed to be a Christian. Theswidence from a pastor, [name deleted:
S.431(2)], before the Tribunal that the applicard ather members of her family have engaged
in Christian related activities in Australia (fai@5-37). Whilst the Tribunal has some concerns
about the applicant’s mother’s credibility and fhepose of her engaging in Christian-related
conduct in Australia, s.91R(3) refers to the ampiits conduct; in the applicant’s case, her
mother’s conduct is irrelevant as far as s.91R{®pncerned. Although the applicant has not
been baptised, given the letter from [the pastbd,Tribunal is satisfied that the applicant is a
Christian and that if she were to return to Chsfeg would practise her religion. The Tribunal
has doubts, but finds it plausible that the appliGnd other members of her family would
engage in underground church related activitiezohsideration of the evidence as a whole, the
Tribunal accepts that the applicant has been imebin religious activities in Australia. For the
stated reasons, the Tribunal cannot disregarcctratuct pursuant to Section 91R(3).
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Independent country information available to théiinal indicatesinter alia, that ‘China’s
constitution guarantees freedom of religion, betgovernment restricts spiritual expression to
government-registered temples, monasteries, mosagunels churches The government vets
religious personnel, seminary applications, andgielus publications, and periodically audits
religious institutions’ activities, financial recds, membership, and employees. The Chinese
government considers all unregistered religiousamigations, including Protestant “house
churches; illegal; members risk fines and criminal prosecutidt also continues to designate
certain groups as “evil cults,” including the Falu@ong, and regularly cracks down on
followers. Official repression of religious actitdscontinued during the Beijing Olympics. On
August 10, police detained veteran house churctide&lua Huigi as he was en route to a
church in Beijing where US President George W. Bwsls scheduled to attend religious
services. Hua was confined to a makeshift detewgoter for several hours until he managed to
escapé (Human Rights Watch world report 2009Released January 2009)
http://www.hrw.org/en/node/793p.1

The US Deaprtment of State Report notes thae“constitution and laws provide for freedom of
religious belief and the freedom not to believé@ligh the constitution only protects religious
activities defined as "normal.” The government $aug restrict legal religious practice to
government-sanctioned organizations and registptackes of worship and to control the growth
and scope of the activity of both registered anekgistered religious groups, including house
churches. To be considered legal, religious grompsst register with a government-affiliated
patriotic religious association (PRA) associatedhwmone of the five recognized religions:
Buddhism, Taoism, Islam, Protestantism, and Catlsohi. The PRAS supervised the activities of
each of these religious groups and liaised withegomnent religious affairs authorities charged
with monitoring religious activity. The governmeried to control and regulate religious
groups, particularly unregistered groups, and regg®n and harassment of unregistered
religious groups intensified in the run-up to thigi@pics. Nonetheless, freedom to participate in
religious activities continued to increase in mamgas. Religious activity grew not only among
the five main religions, but also among the Easterthodox Church and folk religiohguUS
Dept of State Country Report on China for 2008 éRséd 25 February 2009)
\\NTSSYD\REFER\Research\usdos\2008us_rep\web\Cod&hatn)

The Tribunal is satisfied that independent countfgrmation indicates that members of an
underground church can be persecuted by the Chengberities. In consideration of the
evidence as a whole, the Tribunal accepts thtteibpplicant were to return to China, there is a
real chance that she would be persecuted for lagharfamily’s religious activities and religious
beliefs. The Tribunal is satisfied there is a & nce that for reasons of those religious beliefs
and/or activities, the applicant would suffer sesdhiarm. The evidence before the Tribunal
indicates that members of the underground chur€nina are persecuted and can be severely ll
treated by the Chinese authorities who suppressr#utice of religion in other organisations but
the officially registered churches.

In relation to the applicant’s claims based on @tmn-child policy, it is well established that
enforcement of a generally applicable law doesandinarily constitute persecution for the
purposes of the ConventioAgplicant A & Anor v MIEA & Ano(1997) 190 CLR 225) for the
reason that enforcement of such a law does natantir constitute discriminatiois Brennan
CJ stated i\pplicant A

... the feared persecution must be discriminatoryfIt]. must be “for reasons of” one of [the prescdbe

categories. This qualification ... excludes perieouwhich is no more than punishment of a non-
discriminatory kind for contravention of a criminiw of general application. Such laws are not
discriminatory and punishment that is non-discrimimy cannot stamp the contravener with the mark of
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“refugee”. (at 223)

Consistently with Australian law, the UNHGfRandbook on Procedures and Criteria for
Determining Refugee Statstates at paragraph 56:

56. Persecution must be distinguished from punistifte a common law offence. Persons fleeing from
prosecution or punishment for such an offence areaarmally refugees. It should be recalled thatfagee
is a victim - or potential victim - of injusticepha fugitive from justice.

Examples of circumstances which have been foumytdve non-discriminatory enforcement of
generally applicable laws and outside the scopth@fConvention include enforcement of
China’s “one child policy” as applied to parentsonvhaving only one child, either do not accept
the limitations placed on them or who are coercetboeed into being steriliséd Applicant A

& Anor v MIEA & Ano ibid).

While the implementation of laws of general applma does not ordinarily constitute
persecution, there is no reason that the implerientaf such laws cameveramount to
persecution. A law of general application is capatdfl being implemented or enforced in a
discriminatory manner. Where laws of general ajgpion are selectively enforced, in that the
motivation for prosecution or punishment for anioady offence can be found in a Convention
ground, or the punishment is unduly harsh for avgation reason, then Convention protection
may be attracted. [iZ” v MIMA (1998) 90 FCR 51, Katz J pointed to selective proisens for

a Convention reason, or the imposition of greaterighments for a Convention reason, as
features which would render enforcement of a gdigeyaplicable criminal law persecution for a
Convention reason. Noting that the Full Federal rt€ouApplicant Adid not identify the
additional features which would render enforcemignta country of one of its generally
applicable criminal laws persecution for a Convamtieason, his Honour inferred that

what they had in mind was either selective prosenatunder the relevant law, the criterion of séderof
persons for prosecution being those persons’ ratigion, nationality, membership of a particulacel
group or political opinion, or the imposition of @ehments on persons convicted under the releaant |
such punishments being greater than they wouldetee have been by reason of the convicted persons’

race, religion, nationality, membership of a paittée social group or political opinionikid, at 58.

Therefore, the Tribunal needs to consider if thaiadstration of the one-child policy in this case
would be enforced against the applicant in a disicitory or selective manner, and such
selectivity can be attributed to a Convention ghun

Given the Tribunal’s findings that the applicandi€hristian and that she and other members of
the family would engage in underground Christidiatesl conduct in China, the Tribunal is
satisfied that whilst China’s one child policy isaav of general application, in the applicant’s
case because of her Christian faith and the hgrdisaifamily would face, the application of the
policy would amount to persecution. There is aorepated [April 2009] from [Person 3],
clinical Psychologist, Sydney West Area Health ®eqweferring to the applicant’s mother, who
has been diagnosed by a Consultant Psychiatrisi\asg ‘Obsessional Compulsive Disorder
and Anxiety Disordérand that she has been prescribed antidepressatation. The Tribunal
gives weight to that report; the illness of a pakes a huge impact on the family, especially the
three young children. [Person 3] notes that théherowould require further professional
management and assistance. The Tribunal isisdtifat if the applicant were to return to
China, the family would face serious financial tsdmigh if forced to pay fines in order to enable
the registration of the children; there is a chatia both parents would not be able to get
employment in China and they would not be ableatpimposed fines. The Tribunal is satisfied
that the fines and other penalties the family wdatgk, would adversely impact on the family’s
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ability to survive financially in China In all th@rcumstances, the Tribunal considers there is a
real chance that the parents may find themselabtelito an exorbitant fee in order to secure
registration of the children. The Tribunal consgdinerefore that there is a real chance that they
may not be able to afford to pay and that, as atreke applicant may be denied registration.

Although arguably there is in China private medgslvices and private education, it could not
be expected that a family which could not pay the for children would be able to afford to pay
the private medical help and private educatione fiilnes and penalties would include social
compensation fees for bearing three children witlpaumits for the births and social stigma.
The applicant’'s family would have to pay for seegaequired by the children who would be
denied registration and accordingly denied accean affordable price to education, medical,
social and any other services. The Tribunal asctzt the children could be discriminated
against for beingBlack childreri. In essence, the Tribunal is satisfied thatitheinistration of
the one-child policy in the applicant’'s case woblkl enforced against the applicant in a
discriminatory and/or selective manner, and thahsselectivity is attributed to Convention
grounds, namely religion and membership of a palgrcsocial group @lack childreri).

The Tribunal considers that the denial of basiciocadervices could, in some circumstances, be
life-threatening, and therefore constitutegrious harriwithin the meaning of s.91R. The
Tribunal finds that there is a real chance thaattyicant will suffer discrimination of sufficient
seriousness as to amount to persecution becabhge wfembership of a particular social group
of unregistered children, oblack children” The Tribunal finds that the applicant's memIbhgos

of that particular social group and religion are #ssential and significant reasons for that
persecution. It finds that the feared persecutivalves systematic and discriminatory conduct.

In sum and in consideration of the evidence as@aythe Tribunal is satisfied that the applicant
has a well-founded fear of persecution for Conw@mnteasons, namely her Christian religion and
membership of a particular social group. The Tmddus satisfied that if she were to return to
China, there is a real chance that she would sséf@ous harm amounting to persecution in the
reasonably foreseeable future. In consideratidgh@tvidence as a whole, the Tribunal finds
that the applicant has a well-founded fear of prrsen.

There is no evidence before the Tribunal which wauiggest that the applicant has any right to
enter, and reside in, any country other than Chiree Tribunal therefore finds that she does not
have such a right.

Therefore, the Tribunal finds that the applicans laawell founded fear of persecution for
Convention reasons.

CONCLUSIONS

The Tribunal is satisfied that the first named &apit is a person to whom Australia has
protection obligations under the Refugees Convantitherefore the first named applicant
satisfies the criterion set out in s.36(2)(a) fpratection visa and will be entitled to such ayis
provided she satisfies the remaining criteria.

The other applicants applied as members of therfasied applicant’s family. The Tribunal is
satisfied that they are members of the first nagggdicant family unit and that the fate of their
applications depends on the outcome of the firstathapplicant’s application. As the first
named applicant satisfies the criterion set ot 3%(2)(a), it follows that the other applicants
will be entitled to protection visas provided thaget other relevant criteria.



DECISION

79. The Tribunal remits the matter for reconsideratioti the following directions:

) that the first named applicant satisfies s.3@&of the Migration Act, being a person
to whom Australia has protection obligations unitier Refugees Convention; and

(i) that the second and third named applicartisfyacl.866.222(a) of Schedule 2 to the
Migration Regulations, being members of the samaljaunit as the first named
applicant.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: RCHADW




