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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Thadlaarrived in Australia and applied to the
Department of Immigration and Multicultural Affaifsr a Protection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and her
review rights by a letter.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision. The Tribunal
finds that the delegate’s decision is an RRT-reaiagl@ decision under s.411(1)(c) of the Act.
The Tribunal finds that the applicant has madelial &gplication for review under s.412 of
the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigaiegtion was lodged, in this case 13 July
2006, although some statutory qualifications erthstece then may also be relevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citizeAustralia to whom the Minister is satisfied
Australia has protection obligations under the gefts Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘Red&ggProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeeks1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of Scleel8uo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 205
ALR 487 andApplicant Sv MIMA (2004) 217 CLR 387.



Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE

The documentary material before the Tribunal ig@ioed in Tribunal case file 060860015
and the Departmental case file CLF2006/82210. Titeual also has had regard to the
material referred to in the delegate's decisiod,@her material available to it from a range
of sources.

Primary application

According to the Protection Visa application th@legant is a female born in Khon Kaen,
Thailand. She has completed many years of schodbing did not list her occupation on the
application forms. The applicant stated that sk iBhai ethnic group and Buddhist religion.
She speaks, reads and writes Thai.

When making the application, the applicant madddhewing claims:

* In mid 2000 she was raped by her boyfriend. Hefriomyd’'s family agreed to let her
live with the family, provided she changed hergieln to Islam.

» After the applicant moved in with her boyfriendanily, they often had fights and he
was physically abusive. On several occasions tpbcant left home and stayed with
her friend. Several months later she was hospiles a result of an assault upon her
perpetrated by her boyfriend.

» The applicant reported these incidents to the pdiict the police did not want to get
involved, stating that it was a family matter.

* Following this incident the applicant did not atieaa Muslim religious rite and her
boyfriend’s family were not happy about it. A fewonths later the boyfriend’s family
told the entire family to attend a religious riténe applicant refused because she said
she was no longer a Muslim. The family was veryra@ond her boyfriend slapped
her.

* The following day the applicant ran away from thenfly and stayed with a friend.
She decided to apply for a visa to Australia beeale did not feel safe living in
Thailand.

* The applicant believes that her boyfriend’s famniil kill her if they find her because
she did not obey them. Moslems are not allowecdetealy their religion. The applicant
stopped practising as a Moslem and converted lmaBkiddhism. She is seen by her
boyfriend and his family as having betrayed thermh teir religion and it is an
honour as true Moslems to kill her.

Application for review

The applicant made an application for review omudiqular date. She did not provide any
written material to the Tribunal.

Hearing

Theapplicant appeared before the Tribunal to give@awe and present arguments. The
applicant’s evidence at the hearing is summaristob



The Tribunal put to the applicant the contentsafdiaims which she had provided in
support of her application for the protection vishe applicant confirmed that the contents of
the statements and other materials provided t@#partment of Immigration and the
Tribunal were true and correct and that she didawnst to change anything.

The applicant stated that she completed many ygachooling. Then she started working
and she has worked for many years in private seStwr stopped doing this work because
there was nobody to help her parents, so she exturome. The applicant worked at her
parents’ farm and also selling things. The applieaorked in Bangkok and at her parents’
farm in Khon Kaen.

The applicant said that she travelled to Bangkalabse she had a boyfriend there. She
travelled back and forth between Khon Kaen and BakgShe returned to Khon Kaen
during the seasons when she had to work in the, fattmerwise she was in Bangkok. She
worked in the farm during particular period, depegdn the rain. The applicant stated that
her parents still own the farm at present.

The applicant stated that when in Bangkok, shalliveéh her boyfriend from mid 2000. The
applicant said that prior to that she lived intg,aivhich is part of Bangkok. In that period
she worked in various private sectors. The Tribaséaked the applicant if it was easy for her
to find a job. The applicant said that it was €asgause she had friends and she rang them
when she came to Bangkok. The applicant said tlressemetimes looked for jobs herself
and sometimes she asked others. She would takéevi@cjob was better.

The applicant said that she does not speak anvdayesg other than Thai.

The Tribunal asked the applicant about the eventsid 2000. The applicant said that they
were seeing one another as friends, they wenogether. She had intercourse with him. Her
boyfriend spoke to the applicant’s family askingttthe applicant should go to live with him.
The applicant said that she knew her boyfriencaftew years.

The applicant said that when in mid 2000 her beyidi asked her family that she should live
with him, there was no problem at that time sostheted living with him. After she started
living with him, there was a problem and he askedtb convert to Islam. The applicant
converted. The Tribunal asked the applicant toargiow she converted to Islam. The
applicant said that she is a Buddhist but she awhtgIslam, so she no longer attended
Buddhist temples to pray. The applicant confirnteat there was a conversion ceremony. It
was in their language, which the applicant didurtderstand. The applicant said that she did
not need to do anything, she was not allowed tpeik and she was not allowed to wear the
Buddha.

The Tribunal again asked the applicant to desc¢hibeconversion ceremony. The applicant
said that as a woman, there is not a lot of cergnorolved, unlike the men’s ceremony.
The applicant said that she was given a scarfto@pier head. They said some prayers
which she did not understand. After that she hgataetice, such as not going to the
Buddhist temple and not eating pork. The Tribursi&kea the applicant if anything else
happened at the ceremony other than her puttirtgeacarf and others saying prayers. The
applicant said there was nothing else becausevasran she did not have to do much. That
was what happened to her, she does not know abeuwathers. She did not see women in the
Temple, only men. The applicant said that her bewtt let her know what she had to do
according to Islam. The Tribunal asked the apptidashe had to say anything during the
ceremony. The applicant said that she had to sia¢ther she accepted that religion and
deny other religions. The applicant said that leyfiiend and his family were present. The



Tribunal asked the applicant if she had to take iyuslim name. The applicant said that she
did not. The Tribunal asked the applicant if she ttago to any classes about Islam. The
applicant said that there was a book about Islarhdoto read. The applicant could not
remember the name of the book, but she said tleatestd it.

The Tribunal asked the applicant about Islam. Tg@ieant said Islam teaches people to be
good. The book states the things that one cannasdoMuslim. It also teaches about God’s
existence.

After the conversion, the applicant lived with hexyfriend and they were arguing. The
applicant said that she and her boyfriend rentglee for the two of them while the
boyfriend’s family lived nearby. During religioug@asions they would have contact with the
boyfriend’s family. The applicant stated that iedtad time after work, she would visit her
boyfriend’s family, she would see them a few timesonth.

The applicant said that she married her boyfriena ieligious ceremony in mid, but they did
not register. After she started living with her band, she sometimes visited her family, but
mainly she sent them money.

The Tribunal asked the applicant about her argusneith her boyfriend. The applicant said
that he hit her and kicked her on the chin andpgdpher face. The applicant said that she did
not understand why he was doing it, he had a seorper. The applicant ran away from the
house. When she ran away, she lived with her frierigangkok. Her boyfriend found her

and her friend did not want to get involved, softiend advised the applicant to talk to her
boyfriend, to sort things out. The applicant reado her house in the country and then
returned to Bangkok. The applicant said that shemed to Bangkok to live with her
boyfriend again because after she ran away, higyfaatked to her while she was living at

her parents’ house and told her that it would ragiden again. The applicant said that she
believed that her boyfriend would improve and woubd mistreat her again.

The applicant said that after she returned, shéhanoyfriend moved to live with his
family. They did not continue to live in the rentgldce because his parents guaranteed that
nothing would happen again, so they asked the edophove to their house.

The applicant stated that she did not work, shedtelooking after the house. She stopped
working because her boyfriend did not allow hewtwk. The applicant said that he was
jealous person and he was worried that she may soestone at work. The Tribunal pointed
out that the applicant was working before. The igppt said that she did not know why, she
was told not to go to work and to stay home torclbe house and look after his parents.

The Tribunal asked the applicant if she had anyngav The applicant said that she did not
have much, she had certain amount of money. SHdlsaistarting wage was about 4,000 per
month. The applicant confirmed that her savings avesasonable amount. The applicant said
that she gave this money to her parents when skearto live with her boyfriend because
she did not put this money to her account. Theiegm said that she asked her parents to
keep the money for her, but to let her know if thegyded it. The applicant said that the
money had not been spent yet, it has been kepiefor

The applicant said that she and her boyfriend Ingdnaents. Her boyfriend was hitting her
again. One day there was a religious ceremonylandpplicant did not go. Her boyfriend hit
her. The Tribunal asked the applicant why she didgyo to this ceremony if she attended
other ceremonies before. The applicant said tleat #tways argued and she already did not
want to live with him. The Tribunal asked the apalfit why she did not leave him. She said



that after he hit her and was going to kill hee &ft. The Tribunal asked the applicant why
she did not leave him earlier. The applicant sla&d when they had arguments before, she
rang her parents and her mother told her to be aabipatient. When he hit her that day, her
boyfriend told her not to let him see her face agaiherwise he would kill her. This Then
the applicant left him because he said he was dgoikdl her. She firstly went to her friend

in Bangkok. This was a different friend to the aihe went to before. She stayed with the
friend for some time. Her friend asked the applicarmake an application to leave the
country. The applicant then came to Australia.

The Tribunal asked the applicant why she did nate&goon after the event. The applicant
said that when she sent in her application, shedidhave enough documents and also
money.

The Tribunal asked the applicant if she reportedadrihese incidents to the police. The
applicant said that she did. The police told hat thwas a family matter and to resolve it by
herself.

The Tribunal asked the applicant about her claiat $he converted back to Buddhism. The

applicant said that after she separated from hgriead, she became a Buddhist again. The
applicant said that there was no ceremony, buheHenger had to follow the other rules, for
example she could eat pork again. She was no lgrgging as a Muslim.

The Tribunal asked the applicant what would happdrer if she returned to Thailand. The
applicant said that if she met him, he will killrheo the applicant is afraid. The Tribunal
asked the applicant if she considered living anyeletse in Thailand. The applicant said
that she does not know anywhere else in Thailamelpaly knows Bangkok and her home.
The Tribunal pointed out that the applicant camAustralia which she also did not know.
The applicant said that she is afraid that hefimtl her if she is in Thailand. The Tribunal
pointed out that Thailand is a large country wite population of many millions. The
Tribunal asked the applicant how her boyfriend widuid her if she does not reside in
Bangkok. The applicant said that when she livegnother area, her boyfriend rang her, he
somehow found her, she did not know how he knewnherber. Perhaps he followed her.
The Tribunal noted that the applicant earlier stdkeat this area was part of Bangkok. This
was less likely to happen if the applicant livecgmother area. The applicant said that her
boyfriend works in an organisation and they hawanbhes in the country.

The Tribunal asked the applicant if she thoughtdosfriend would find her, no matter
where she moved in Thailand. The applicant saimh# so, because he looks after the
provincial braches and he works in these areasappbicant said that she is afraid to return
to Thailand.

The applicant stated where she currently works.Haisevorked there for a few months. She
does not receive a set salary, her income depeantlews much she works. She makes
between $1,000 and $2,000 a week.

Evidence from other sources

Khon Kaen is a province located in north-easterail@hd. It is said to be the second-largest
province in the north-east region with a city papign of 150,000

! ‘Welcome to Khon Kaen, Thailand’ (undated), KhoeKaom website
http://www.khonkaen.com/ — Accessed 22 Novembe628Bion Kaen Province’ 2006,



In an academic paper for The University of Mins&srmany, author Nishii Ryoko
describes the prevalence of interfaith marriagéwden Muslims and Buddhists in Southern
Thailand. Ryoko states that “People of differegrens usually cannot live in the same
house... one of the partners has to convert”. Thahg author’s study is confined to
Southern Thailand, no conflicting information wasifid to suggest that the provinces of
Northern Thailand differ. The pertinent extractibdw in detail.

Elsewhere in this border region intermarriages cwiare rare, are not commonly
accompanied by conversion of one of the partnersiifer places on the east coast of
Southern Thailand or in northern Malaysia, in tbe feported cases of conversion
connected with intermarriage, the Buddhist has gdw@nverted to Islam. In the
frequency of intermarriage, the acceptability ofiwersion, and the fact that the
conversion can go either way, Islam to BuddhisrBwddhism to Islam, this village is
highly distinctive.

...Buddhists are regarded as Muslims when they convetb Islam by shahada
(reciting the words of faith). If the Buddhist partner does not recite the words of
faith, the other partner is regarded as a Buddhistln other words, the religious
boundary is delineated only by reference to Islamn daily life, villagers usually
regard those who go to mosque as Muslims and thog#o go to temple as
Buddhists [Researcher emphasisAfter marriage, converts cannot live with their
parents who are of different religion. This religgoboundary limits the elasticity of
cognatic kinship relatiorfs.

Domestic violence continues to be a significanbpgm in Thailand with no specific law
addressing domestic violence despite a draft bilhdp before the parliament for nearly a
year. Similarly, issues such as spousal rape argpaaifically recognised under Thai
legislation. With domestic violence considered ¢oaldprivate matter’ by many Thais. Many
commentators believe that domestic violence isasly under reported and that police are
reluctant to pursue reports of domestic violend®iPpolice are accused of “ignoring and
trivializing domestic violence” and are “vested hvitear total power over complaints”.
Consequently both the prosecution and convictitesraf those charged with abusing their
partners is relatively low in comparison with theent of the problem in Thailand.
According to the latest US State Departments repotuman rights in Thailand:

Domestic violence against women was a significantgblem, and there were no
specific laws addressing the problemA few domestic violence crimes were
prosecuted under provisions for assault or violegagnst a person. Domestic
violence often went unreported, and padice often were reluctant to pursue

Wikipedia website, 12 November http://en.wikipedrg/wiki/Khon_Kaen_Province —
Accessed 22 November 2006

2 Ryoko, N. (undated), ‘A way of Negotiating withetiother within the self: Muslim’s
acknowledgement of Buddhist ancestors in Southbail@nd’, The University of Miinster
website http://www.uni-
muenster.de/Ethnologie/South_Thai/working_papehiNidlegotiation.pdf — Accessed 22
November 2006

3 Clift, E. 2006, ‘A Timely Study Highlights ViolemcAgainst Thai Women’, Toward
Freedom website, 4 January
http://towardfreedom.com/home/index2.php?option=coomtent&task=view&id=718&Item
id=61&pop=1&page=0 Accessed 27 October 2006; Eka&&005, ‘Thailand: Violence in
the home’ Bangkok Post, 24 November http://cst.bangkok.unfpa.org/401 2#ei8 (sourced
from the United Nations Population Fund (UNFPA) sigd) Accessed 27 October 2006



reports of domestic violenceReliable statistics on rates of domestic violeweee
difficult to obtain but there were 60 thousand mpad cases in 2004, double that of
2003. On November 28, the public health ministeeddhat the number of reported
cases of abuse had increased from 5 per day int202R per day in during the year.
Approximately half of these cases involved sexbaisa. It was unclear whether the
increase reflected an increase in violence or areased public awareness of the
problem and an increased willingness on the papatiered women to report it to
authorities. A 2003 study by the Institute for Plagion and Social Research at
Mahidol University found that up to 41 percentloé tvomen surveyed in Bangkok
had experienced some type of physical or sexu&m~e. In April a survey by a
Bangkok psychiatrist reported that more than 25¢mrof the sampled Bangkok
households had experienced domestic violeN&O-supported programs included
emergency hot lines, temporary shelters, counselirggrvices, and a television
program to increase awareness of domestic violendg|V/AIDS, and other issues
involving women. The government's "one-stop” crisiscentres, located in state-
run hospitals, continued to care for abused womenral children but faced

budget difficulties.*

Of special interest is a 2006 report by Elaynet@if the human rights organisation Toward
Freedom, which discusses the first World Healtha@irgation (WHO) study on domestic
violence and Thailand’s pending domestic violeraa. lin relation to police protection in
Thailand the report states:

The police, known for ignoring and trivializing destic violence in Thailand,
are vested with near total power over complaintsjadges have the authority
to decide on measures they think will keep the lfiatogether. Reconciliation
and out of court settlements are encouraged.

A 2006 article byThe Nation in Thailand states the following regarding doneesgiolence
against women:

Violence against women is on the increase, yetanyntountries, amazingly, it is not
considered a crime. In Thailand a woman at theivegeend of domestic violence is
usually too ashamed to ask for help from her faniilye neighbours are simply not
interested and the police, when called in, are limgito help because, they say, it's a
private problem.

Domestic violence is not limited to low-income hehslds where the squabbles can
be “excused” by frustrations over money. In todayigthroat society, a married
woman with a successful career, children and anal@gondo is as likely to be on
the receiving end of blows as a common-law wifenlivin the slum$.

There are still a range of welfare services pravitbevictims of domestic violence by both
government and non-governmental agencies throughtmitand. These services include

4 US Department of State 200Bountry Reports on Human Rights Practices for 2005 -
Thailand, 8 March http://www.state.gov/g/drl/rIs/hrrpt/2005628.htm Accessed 30
October 2006

> Clift, E. 2006, ‘A Timely Study Highlights ViolemcAgainst Thai Women’, Toward
Freedom website, 4 January
http://towardfreedom.com/home/index2.php?option=coomtent&task=view&id=718&Item
id=61&pop=1&page=0 Accessed 27 October 2006

® ‘Ending the Violence’ 2006The Nation, 25 March



temporary housing for victims and their familiessis-centres, counselling services, legal
services, emergency ‘hotlines’, educational programd the ‘Children and Women’s
Protection Centres’ located in many Thai policdéists. However, it is significant that these
services reportedly suffer from serious budgetarnstraints. Furthermore, it is interesting to
note that the issue of domestic violence seemtrecaconsiderably less attention both from
government and non-government agencies — bothlyoaadl internationally — than does the
endemic problem of sex trafficking of Thai womerdahildren. The TIP in Asia portal
provides a comprehensive list of government andgarernment agencies, listed by
province, for services for victims of domestic einte and trafficking.

Despite this there still seems to be significanbpems in Thailand with judicial practices
favouring the perpetrators of domestic violencerakie victims. Perpetrators are either
failing to be prosecuted of even when prosecutasessuccessfully concluded through the
courts the courts rarely impose significant sereaenEor example on 28 August 208BC
News reported a number of incidents in which the muaféerhai women had gone
unpunished by the Thai courts. The report was piiyneoncerned with the case of a British
national from south Wales who, after being condaié“premeditated murder”, was allowed
to “walk free” — “Journalist Andrew Drummond expiad that women'’s rights were ‘not
particularly strong’ in Thailand.

FINDINGS AND REASONS

The applicant travelled to Australia on a valid iTpassport and claims to be a national of
Thailand. The Tribunal accepts that the applicamt mational of Thailand and has assessed
her claims against Thailand as her country of natity.

The Tribunal found the applicant to be a credibitn@ss who gave evidence in a consistent
and forthright manner. Although the applicant wasiewhat vague in her description of the
conversion ceremony, the applicant stated thahaldittle interest in the religion and she
converted and practiced because her boyfriendédmeested it. In Tribunal’s view, this may
also account for the applicant’s general and lichkeowledge of Islam. The Tribunal accepts
that the applicant converted to Islam.

The Tribunal accepts the claims made by the appliwéth respect to the harm she suffered
perpetrated by her boyfriend. The Tribunal acctms she had suffered physical harm on
several occasions. The Tribunal accepts that saoh twas a result of domestic violence and
that it was partially related to the applicant’Bgieus practices. The Tribunal accepts that the
harm was perpetrated by the applicant’s boyfridi Tribunal accepts that the applicant
reported the harm to the police, but that no actias taken.

As the Tribunal found that the fear of harm is pte; the Tribunal considered whether the
state is able to protect the applicant against sachn. If that protection is withheld from the
applicant for a Convention reason then the fedvaof, though private and non Convention
related in itself, may nevertheless, constitutes@eution. In the High Court decision in
Minister for Immigration v Khawar (2003) 210 CLR 1 the majority found that the select
and discriminatory withholding of state protection a Convention reason may constitute

" Your Anti-Trafficking in Persons in Asia Web Pdr(andated), ‘Thailand: Directories’,
http://www.tipinasia.info/TH/dir.php?l=en Access2d October 2006; See also Macan-
Markar, M. 2005, ‘Rights-Thailand: Battered Wombio, Longer Alone’Inter Press
Service, 24 November -http://ipsnews.net/news.asp?idne®s&B Accessed 26 October
2006



persecution for a Convention reason even wherbdha feared is for a non Convention
reason.

Independent evidence before the Tribunal, citedr@podicates that there is inadequate state
protection offered to victims of domestic violenn€elhailand. Evidence indicates that the
police are reluctant to pursue reports of domestilence and that the rates or prosecution
and conviction for perpetrators of domestic viokeace low. On the basis of that evidence,
the Tribunal finds that the applicant is likelylde denied state protection because she is a
woman. The Tribunal finds that the essential agdicant reason such protection would be
withheld is for reason of the applicant’'s membgrsifia particular social group, defined as
women residing in married or de facto relationshigso are subjected to domestic violence.
The Tribunal accepts that the applicant had a feeihded fear of persecution. The Tribunal
therefore finds that the harm is Convention-relatetvo respects: the applicant’s religion
and membership of a particular social group.

However, the focus of the Convention definitiomeg upon the protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion
of protection by that country. The internationatrcounity is not under an obligation to
provide protection outside the borders of the cguot nationality if real protection can be
found within those borders. Therefore, even if ppliaant has a well- founded fear of
persecution in their home region, the Conventiogesdwot provide protection if they could
nevertheless avail themselves of the real protecfdheir country of nationality elsewhere
within that countryRandhawa v MILGEA (1994) 52 FCR 437 per Black CJ at 440-1.
However, this principle only applies to people vdam genuinely access domestic protection,
and for whom the reality of protection is meanirgfiurelocation is not a reasonable option
in the particular circumstances, it may be said, thahe relevant sense, the person's fear of
persecution in relation to that country as a wh®leell-foundedRandhawa per Black CJ at
442-3, Beaumont J at 450-1.

The Tribunal finds that the harm the applicant$aarocalised. The applicant claims that the
harm was perpetrated by her boyfriend. Althoughagyglicant claimed in the primary
application that she also feared harm from memdbsieher boyfriend’s family, there is no
evidence before the Tribunal that they had harrhedpplicant in the past. Neither did the
applicant indicate in her oral evidence that thag threatened the applicant or that they
intend to harm her in the future. The Tribunal doesaccept that there is a real chance that
the applicant will face persecution from the mershmrher boyfriend’s family.

The applicant stated that when her boyfriend tlereed her last time, he said that he “did not
want to see her face again”. This suggests thagpicant’'s boyfriend would not actively
pursue the applicant, if she was not residing With. There is no evidence before the
Tribunal that the applicant’'s boyfriend had madg attempts to locate the applicant between
the time she left his family home and the time leifiethe country. Tribunal does not accept
that the applicant’s boyfriend would take stepkbtate her, if she returned to Thailand now
or in the foreseeable future.

The Tribunal also does not accept that the apple@oyfriend would be able to locate her,

if she resided outside Bangkok or her parents’ haiitbough the applicant said that her
boyfriend located her when she resided with a &jehe applicant also said that this area was
part of Bangkok. The Tribunal does not consideusilale the applicant’s explanation that

her boyfriend may be able to find her in other areacause he works for a particular
organisation which has branches in the country.Tift®unal does not accept that even a
large organisation with branches in many parthefdountry will have details about every
resident of the country. Neither does the Tribwatzlept that every employee of the



organisation will have access to such records.Trrtinal finds that there is little chance
that the applicant’s boyfriend will locate the apaht, if she were to reside outside Bangkok
and away from her parents’ home.

The Tribunal has considered whether it would beareable for the applicant to relocate to
another part of Thailand. When questioned aboutdloeation at the hearing, the applicant
stated that she did not consider residing in amqibg of Thailand because she was not
familiar with areas, other than Bangkok and Khomeiarhe Tribunal does not consider this
to be significant because the applicant had trasdth Australia, a country with which she
was even less familiar. She is gainfully employ@&lde has been able to adapt well to the new
environment in a new country, despite languagecaitdral differences which are likely to
have been more pronounced than if the applican teerelocate to another area in Thailand.

The applicant stated that she had been workingustralia for the past few months and that
she receives income from that employment. The epplialso stated that when she travelled
to Bangkok from Khon Kaen, she was able to find leympents. The applicant said that she
was able to obtain some employment with the helip@ids and she found other jobs

herself. The Tribunal is of the view that the apafit will be able to find gainful

employment, if she were to relocate to another erddailand. Further, the applicant stated
that she had significant savings. The applicartedtthat her parents had not used this money
and that these savings are held by her parentedapplicant. The Tribunal is of the view
that the applicant’s savings will assist her imigeable to relocate to another part of

Thailand.

The Tribunal finds that, given the applicant’s bgrdund, skills, experience and monetary
savings, it would be reasonable for her to relotatnother part of Thailand. The Tribunal
finds that there is no real chance that the appiiaall face persecution now or in the
reasonably foreseeable future if she relocateswithailand to an area outside Bangkok or
Khon Kaen.

CONCLUSIONS

Having considered the evidence as a whole, thaumabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention as
amended by the Refugees Protocol. Therefore thecappdoes not satisfy the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependent of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
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