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GRAND CHAMBER
DECISION

Application no. 40167/06
Minas SARGSYAN
against Azerbaijan

The European Court of Human Rights, sitting on ldc&nber 2011 as a Grand Char

composed of:
Nicolas BratzaPresident,
Jean-Paul Costa,
Christos Rozakis,
Francoise Tulkens,
Josep Casadevall,
Nina Vaji,
Corneliu Birsan,
Peer Lorenzen,
BosStjan M. Zupadéic,
Elisabet Fura,
Alvina Gyulumyan,
Khanlar Hajiyev,
Egbert Myjer,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaou,
Luis Lépez Guerrgudges,
and Michael O’BoylePeputy Registrar,

Having regard to the above application lodged oAdgust 2006,

Having regard to the decision of 11 March 2010 bycWw the Chamber of the First Sectiot
which the case had originally been assigned reighepa its jurisdiction in favour of the Gre
Chamber (Article 30 of the Convention),

Having regard to the observations submitted byrélspondent Government and the observa
in reply submitted by the applicant,

Having regard to the comments submitted by the ArareGovernment,

Having regard to the oral submissions of the paréied the third party at the hearing or
September 2010,

Having deliberated on 15, 16 and 22 September 2080on 14 December 2011 decides, ol
last-mentioned date as follows:

THE FACTS

1. The applicant, Mr Minas Sargsyan, is an Armemiational who was born in 1929 and die
2009. His widow, Lena Sargsyan, born in 1936 aredr tbhildren, Vladimir, Tsovinar and Ni
Sargsyan, born in 1957, 1959, and 1966 respecfiveye expressed the wish to pursue
application on his behalf. The applicant is repnése before the Court by Ms N. Gasparyan an
K. Ohanyan, lawyers practising in Yerevan. The Aagani Government (“the Government)e
represented by their Agent, Mr C. Asgarov.

2. At the oral hearing on 15 September 2010 th@iemt was further represented by Ms
Gasparyan and Mr. P. Leach, counsel, assisted by.Ndhanyan and Mr A. Aloyan.

3. The respondent Government were representetidily Agent, Mr C. Asgarov, Mr M. Sha
QC, and Mr G. Lansky, counsel, assisted by Mr Ktfér and Mr O. Gvaladze.

4. The Armenian Government, who had made useedr tlght to intervene under Article 36
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the Convention, were represented by their Agent@GViKostanyan, assisted by Mr E. Baba
Ms S. Sahakyan and Mr S. Avakian.

A. The circumstances of the case

5. The facts of the case are disputed by thegzaend may be summarised as follows ol
basis of the information available to the Courthwut prejudice to the merits of the case.

1. Background

6. At the moment of the dissolution of the USSRDieacember 1991, the Nagork@rabakl
Autonomous Oblast (“the NKAO™vas an autonomous province of the Azerbaijan S&uoetialis
Republic (“the Azerbaijan SSR”Bituated within the territory of the Azerbaijan SSRcovere:
4,388 sq. km. There was at that time no common droletween Nagorngarabakh and tf
Armenian Soviet Socialist Republic (“the ArmeniaBR8), which were separated by Azerbai
territory, at the shortest distance by the disticLachin, including a strip of land often refedre
as the “Lachin corridor”, less than ten kilometnade.

7. According to the USSR census of 1989, the NKA&I a population of around 189,C
consisting of 77% ethnic Armenians and 22% ethraerss, with Russian and Kurdish minorities.

8. In early 1988 demonstrations were held in Stekert, the regional capital of the NKAO
well as in the Armenian capital of Yerevan, demagdhe incorporation of Nagorri¢arabakh int:
Armenia. On 20 February 1988 the Soviet of the NKAgGpealed to the Supreme Soviets o
Armenian SSR, Azerbaijan SSR and the USSR thatNKAO be allowed to secede frc
Azerbaijan and join Armenia. The request was rekdty the Supreme Soviet of the USSR o
March. In June it was also rejected by the Supr8meet of Azerbaijan whereas its counterpa
Armenia voted in favour of unification.

9. Throughout 1988 the demonstrations callinguieification continued. The district of Lacl
was subjected to roadblocks and attacks. The ddsdeo many casualties and refugees, numk
hundreds of thousands on both sides, flowed betweerenia and Azerbaijan. As a conseque
on 12 January 1989 the USSR Government placed k#eONunder Moscows direct rule. Howeve
on 28 November of that year, control of the proeingas returned to Azerbaijan. A few days I
on 1 December, the Supreme Soviet of the Armeni@R &nd the Nagornkarabakh region
council adopted a joint resolution, “On the rewation of Nagorno-Karabakh with Armenia”.

10. In early 1990, following an escalation of tbenflict, Soviet troops arrived in Baku ¢
Nagorn-Karabakh, and the latter province was placed uadgate of emergency. Violent clas
between Armenians and Azeris continued, howeveth Wie occasional intervention by So
forces.

11. On 30 August 1991 Azerbaijan declared indepeod from the Soviet Union. This v
subsequently formalised by means of the adoptionthef Constitutional Act on the St
Independence of 18 October 1991. On 2 Septembel @89 Soviet of the NKAO announced
establishment of the “Nagorno-Karabakh Republicér@dinafter “the NKR”),consisting of th
territory of the NKAO and the Shahumyan districtAdferbaijan, and declared that it was no lo
under Azerbaijani jurisdiction. On 26 November 199& Azerbaijani Parliament abolished
autonomy previously enjoyed by Nagorno-Karabakh.alrreferendum organised in Nagorno-
Karabakh on 10 December 1991, 99.9% voted in fasbaecession. However, the Azeri popula
boycotted the referendum. In the same month, theeStJnion was dissolved and Soviet tro
began to withdraw from the region. Military contadlNagornoKarabakh was rapidly passing to
Karabakh Armenians. On 6 January 1992 the “NKRBRVing regard to the results of the referenc
reaffirmed its independence from Azerbaijan.

12. In early 1992 the conflict gradually escalat&d full-scale war. By the end of 1993, etf
Armenian forces had gained control over almostethigre territory of the former NKAO as well
seven adjacent Azerbaijani regions (Lachin, Kelhajdabrayil, Gubadly and Zangilan
substantial parts of Agdam and Fizuli).

13. On 5 May 1994 a ceasefire agreement (the Blshkrotocol) was signed by Armet
Azerbaijan and the “NKR” following Russian mediatidt came into effect on 12 May.

14. According to a Human Rights Watch repSeven years of Conflict in Nago-Karabakt,
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December 1994), between 1988 and 1994 an estini&@@0(-800,000 Azeris were forced «
of Nagorno-Karabakh, Armenia, and the seven Azghiadlistricts surrounding Nagorrtarabakh
According to information from Armenian authoriti€335,000 Armenian refugees from Azerba
and 78,000 internally displaced persons (from megim Armenia bordering Azerbaijan) have t
registered.

2. Current situation

15. According to the Armenian Government, the “NKeédntrols 4,061 sq. km of the forn
Nagorn-Karabakh Autonomous Oblast. It appears that theumed territory of the sew
surrounding districts in total amount to 7,409 le. (seeNagornoKarabakh: Viewing the Confli
from the Groun, International Crisis Group, Europe Report No.,186September 2005, p. 1).

16. Estimates of today’s population of NagoKmrabakh vary between 120,000 and 145
people, 95% being of Armenian ethnicity. Virtuatlg Azerbaijanis remain.

17. No political settlement of the conflict has & been reached. The seleclaimer
independence of the “NKRfias not been recognised by any State or any irienah organisatiol
Negotiations for a peaceful solution have beeni@drout under the auspices of the O
(Organization for Security and Co-operation in Eu@pand its s@alled Minsk Group. Seve
proposals for a settlement have failed. In MadnidNbvember 2007 the Group’s three Co-Chairs
France, Russia and the United Stat@sesented to Armenia and Azerbaijan a set of Basiwiple:
for a settlement. The Basic Principles, which ldtave been updated, catter alia, for the retur
of the territories surrounding Nagorik@rabakh to Azerbaijani control, an interim statios
Nagorn-Karabakh providing guarantees for security and-geVernance, a corridor linkil
Armenia to Nagorno-Karabakh, a future determinatibthe final legal status of Nagormrabak
through a legally binding referendum, the rightadifinternally displaced persons and refuge¢
return to their former places of residence, andrivdtional security guarantees that would inclt
peacekeeping operation. The idea is that the eedmnst of these principles by Armenia
Azerbaijan would enable the drafting of a comprainen and detailed settlement. Follow
intensive shuttle diplomacy by Minsk Group diplomand a number of meetings betweer
Presidents of the two countries in 2009, the protest momentum in 2010. So far the parties t
conflict have not signed a formal agreement orBasic Principles.

18. On 24 March 2011 the Minsk Group presente®Repodrt of the OSCE Minsk Group Co-
Chairs’ Field Assessment Mission to the Occupiedifeies of Azerbaijan Surrounding Nagorno-
Karabakh”, the executive summary of which read®bews:

“The OSCE Minsk Group C&hairs conducted a Field Assessment Mission taséven occupied territories
Azerbaijan surrounding Nagorno-Karabakh (NK) frorotdber 712, 2010, to assess the overall situation t
including humanitarian and other aspects. TheQBiairs were joined by the Personal RepresentafitvieeoOSCl
Chairman-in©ffice and his team, which provided logistical sagpand by two experts from the UNHCR and
member of the 2005 OSCE Fdgirding Mission. This was the first mission by th&ernational community to tl
territories since 2005, and the first visit by Uskgonnel in 18 years.

In traveling more than 1,000 kilometers throughthe territories, the C&hairs saw stark evidence of
disastrous consequences of the Nagdtambakh conflict and the failure to reach a peacséttlement. Towr
and villages that existed before the conflict drarmloned and almost entirely in ruins. While néaldé figure:
exist, the overall population is roughly estimassdl4,000 persons, living in small settlementsiariie towns ¢
Lachin and Kelbajar. The C@hairs assess that there has been no significanitlyin the population since 20
The settlers, for the most part ethnic Armenians wiere relocated to the territories from elsewtiergzerbaijan
live in precarious conditions, with poor infrastiue, little economic activity, and limited accesublic service:
Many lack identity documents. For administrativegmoses, the seven territories, the former NK Oblastl othe
areas have been incorporated into eight new distric

The harsh reality of the situation in the terriéarihas reinforced the view of the Cbairs that the status quc
unacceptable, and that only a peaceful, negotisg#tement can bring the prospect of a better, mer&in futur
to the people who used to live in the territoriad ¢ghose who live there now. The Chwairs urge the leaders of
the parties to avoid any activities in the teri#gerand other disputed areas that would prejudiceahsettlement ¢
change the character of these areas. They alsmmend that measures be taken to preserve cemedadgdace
of worship in the territories and to clarify thetsis of settlers who lack identity documents. TleGBairs inten
to undertake further missions to other areas aftetly the NK conflict, and to include in such miss expert
from relevant international agencies that wouldniwelved in implementing a peace settlem”

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp?ieesd=84907765&skin=hudc-e... 16/01/201.



Page4 of 29

3. The applicant and the property allegedly owhgdhim in the Shahumyan region

19. The applicant, an ethnic Armenian, statesltieaand his family used to live in the village
Gulistan in the Shahumyan region of the AzerbalEBR. He claims to have had a house
outhouses there.

20. Geographically, Shahumyan shared a borderthvitiNKAO and was situated to the nort|
it. The region did not form part of the NKAO, butsvlater claimed by the “NKR&s part of it
territory (see above paragraph 11). According &applicant, 82% of the population of Shahun
had been ethnic Armenians prior to the conflict.

21. In January 1991 Shahumyan was abolished aparate administrative region and
formally incorporated into the present-day Goraniegion of the Republic of Azerbaijan.

22. In April-May 1991 the USSR Internal Forces ahd special-purpose militia unitstie
OMON") of the Azerbaijan SSR launched a militaryeagtion with the stated purpose giasspol
checking” and disarming local Armenian militants in the regiddowever, according to varic
sources, the government forces, using the offmigpose of the operation as a pretext, expelle
Armenian population of a number of villages in Bleahumyan region, thus forcing them to le
their homes and flee to Nagork@rabakh or Armenia. The expulsions were accomplaoyearresi
and violence towards the civilian population. Ihist clear whether Gulistan, the applicantillage
was affected by these events, as the applicantaepge have remained in the village after
operation was aborted.

23. However, when the conflict escalated intolhdoale war, Gulistan came under direct ai
by Azerbaijani forces. From 12 to 13 June 1992 vilage was heavily bombed. The en
population of the village, including the applicamtd his family members, fled in fear for their kve

24. It is not clear whether the applicant’'s hohias been destroyed. The applicarsibmissior
in that respect are contradictory: In his applmathe stated that the house had been destroyet
the attack but also alleged that he had been irddriater that other persons were illeg
occupying it.

25. The applicant and his family fled to Armertsubsequently, the applicant and his wife |
as refugees in Erevan. In 2002 the applicant obthidrmenian citizenship. He was seriousl
from 2004. He died on 13 April 2009 in Erevan.

26. The parties’ positions differ in respect ok thpplicants residence and possession
Gulistan and in respect of the current situatiotaimiing in Gulistan.

(&) The applicant’s position

27. The applicant maintained that he had livedulistan for most of his life until his forc
displacement in 1992. In support of this claim hérsitted a copy of his former Soviet pass
issued in 1979, from which it can be seen tha@gh@icant was born in Gulistan. He also subm
his marriage certificate, which shows that he amdwife, who was also born in Gulistan,
married there in 1955. In addition, the applicasgexted that having grown up in Gulistan, he lar
some years to complete his military service andidok in the town of Sumgait. A few years a
his marriage he returned to Gulistan, where hallivatil June 1992.

28. In respect of his house the applicant subthitecopy of an official certificate #chnica
passport”) when he lodged the application. Accagdmthat document, dated 20 May 1991, a two-
storey house in Gulistan and outhouses of a to&d af 167 sg. m and 2,160 sq. m of land
registered in the applicant’'s name. Furthermorsuienitted a detailed plan of the main house.

29. Of the 167 sg. m on which the house stood&g7®n were occupied by the main house ar
by various outhouses including a ceWwed. Of the 2,160 sg. m of land 1,500 were a
vegetable garden. The document contains informati@technical nature (for instance the buil
materials used) concerning the main house andutoses.

30. In addition, the applicant explained that bd bbtained the land by permission of the Vil
Council to divide his fathes’ plot of land between him and his brother. Thesiet was recorded
the Village Councils register. With the help of relatives and frierfus and his wife built their hou
on that plot of land in 19683. In support of his claims he submitted writtéatesments of eig
witnesses, family members and former neighbours faedds from Gulistan. Furthermore,
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applicant explained that he had been a secondagobkteacher in Gulistan and had earne«
living partly from his salary and partly from famg and stockereeding on his land while his w
had been working at the village’s collective farimce the 1970s.

31. Regarding the current situation in Gulistame fpplicant asserted that the Republi
Azerbaijan had control over the village. In hiswithere was nothing to prove that Gulistan wa
the Line of Contact (LoC) between Azerbaijani aiMKR” forces as claimed by the responc
Government. He commented that the evidence, inofuthe maps submitted by the Governn
stemmed exclusively from unofficial sources andentiierefore insufficient to prove the respon
Governmens lack of control over the area. The applicant dtteoh a written statement from
anonymous senior officer of the “NKRirmed forces dated 11 August 2010, according tom
Gulistan is under thele factocontrol of Azerbaijani military forces. Moreoveng asserted tt
fellow villagers had tried to return to Gulistan several occasions but had been unable to eni
village as they would have risked to be shot afbgrbaijani forces.

(b) The Government'’s position

32. The respondent Government submitted thatuldcoot be verified whether the applicant
actually lived in Gulistan and had any possesstbese. For the period from 1988 to the pre
date, the relevant departments of the Goranboymnedjd not possess any documentation conce
the plot of land, house or other buildings allegedivned by the applicant. Moreover, cer
archives of the former Shahumyan region, including Civil Registry Office and the Passj
Office, had been destroyed during the hostilitid®. documents relating to the applicant v
available in the Goranboy regional archives today.

33. Furthermore the Government asserted that @nlizzas physically on the LoC betw:
Azerbaijani and Armenian forces, which had beealdsthed by the ceasee agreement of Me
1994. The village was deserted and the LoC wastaiagd by the stationing of armed forces
either side and by the extensive use of landmiftesvas thus impossible for the responc
Government to exercise any control over the arda bave any access to it. The Government r
on a number of items of evidence, including nevesng concerning an OSCE observer mis
carried out in October 2006 orthé border line between Karabakh and Azerbaijanm nélage
Gulistan” and a map issued by the Azerbaijani Land and Caphyy Committee which sho
Gulistan on the very border of the occupied aregdrticular, they referred to a map of Nagorno-
Karabakh submitted by the Armenian Government endhse ofChiragov and Others v. Armenia
(no. 13216/05) also showing Gulistan on the vemgbpto the “NKR”.

4. Armenian cemeteries in Azerbaijan

34. According to the applicant, many Armenian cemes in Azerbaijan have been vandali
damaged or destroyed since 2001. In 2003 the nafy®aku reportedly announced plans to bu
major road across part of an old cemetery in Bakichy among others, contained many grave
ethnic Armenians. The graves affected by this cansbn would be relocated. A number
concerns were voiced about the inability of the Anmans who had fled Azerbaijan many y:
before to authorise and take part in the rebufithh@r deceased relatives.

35. There were also reports alleging that, stguitn2002, an ancient Armenian cemetery, Ci
Jugha cemetery, was demolished near the town faf iluthe Nakhichevan region of Azerbaijan.

36. No information was available to the applicanhcerning the condition of the graves of
close relatives in Gulistan.

B. Relevant domestic law and practice

37. The Government submitted that no laws have bedepted in respect of property aband
by Armenians who left Azerbaijan due to the Nagek@wabh conflict.
According to the Government, the following dome#dw is relevant to the case:

1. The Constitution of 1995
38. The relevant provisions of the Constitutioa e following
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Article 29
“l. Everyone has the right to own property.

Il. Neither kind of property has priority. Owneighiights, including the rights of private ownease protected k
law.

Ill. Anyone may possess movable or real propérhe right of ownership confers on owners the righposses
use and dispose of the property himself or hemsglintly with others.

IV. Nobody shall be deprived of his or her propexithout a court decision. Total confiscation ebperty is nc
permitted. Transfer of property for State or publeeds is permitted only on condition of prior p&ynof fair
compensation.

V. The State guarantees succession rights.”

Article 68

“l. The rights of victims of crime or of usurpatiohpower are protected by law. The victim hasright to take
part in the administration of justice and claim gansation for damage.

Il. Everyone has the right to compensation from 8tate for damage incurred as a result of illegéibns o
omissions of State bodies or officials.”

2. The Civil Code
39. Provisions of the Civil Code in force befor&dptember 2000:

Article 8. Application of civil legislation of other union republics
in the Azerbaijan SSR
“The civil legislation of other Union republics shapply in the Azerbaijan SSR, according to thikofwing rules:

(1) relations deriving from the right of ownersksipall be governed by the law of the place wheeepttoperty i
situated.

(4) obligationsarising as a result dhe infliction of damagehall be subject to the law of the forum opon th
request of theggrieved party, the law of the plagbere thedamagewas inflicted; ...”
Article 142. Recovery of property from another’s udawful possession
“The owner shall have the right to recover his rtypfrom another’s unlawful possession.”
Article 144. Recovery of unlawfully transferred Stde, cooperative or
other public property
“State property or property of kolkhozes or othespmrative and public organisations that has bedswdully
transferred by any means may be recovered fronparghaser by the relevant organisations.”
Article 146. Settlements on the recovery of propeytfrom unlawful possession

“In recovering property from anothsrunlawful possession, the owner shall have thiet ig claim from the
person, if he knew, or should have known, that s i unlawful possession (owner in bad faith), pensatio
for any income which he has derived, or should hdaéved, over the entire period of possession, famh ¢
person in bona fide possession compensation foriremome which he has derived, or should have déyifrer
the time when he learnt of the unlawfulness ofgbssession or received a summons from the ownieninig the
return of the property.”

Article 147. Protection of owner’s rights from violations not entailing
deprivation of possession
“The owner shall have the right to claim a remedyespect of any violated rights, even where suctations
have not entailed deprivation of possession.”
Article 148. Protection of rights of persons in pasession who are not owners

“The rights stipulated in Articles 14P47 of the present Code shall also vest in a perdtn even though he
not the owner, is in possession of the propergcicordance with the law or a contr”
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Article 571-3. Law applicable to the right of owneship

“The right of ownership of the property in queststrall be determined in accordance with the lavhefdountr
in which it is situated.

Subject to any contrary provision of the legislatmf the USSR and the Azerbaijan SSR, a right afenship o
the property in question shall be created or teataith in accordance with the law of the country imick the
property was situated when an action or other mistance took place which served as a basis focréwsgion o
termination of the right of ownership.”

Article 571-4. Law applicable to obligations creatd following the infliction of damage

“The rights and duties of the parties in respecbhidfgations deriving from the infliction of damaghall be
determined in accordance with the law of the coumthere an action or other circumstance took plabech
served as a basis for claims for compensatiorofs.1

40. Provisions of the Civil Code in force from édgember 2000:

Article 21. Compensation of Losses

“21.1 A person entitled to claim full recovery otes may claim full recovery of losses inflictedham, unles
a smaller amount has been stipulated by the lavy ¢ine contract.

21.2 By losses shall be understood the expensih e person whose right has been violated hastied o
will have to incur in order to restore the violatedht, the loss or the damage done to his propéhy
compensatory damage), and the unreceived profitthwhe or she would have gained under the ord
conditions of the civil transactions if the rigtachnot been violated (the missed profit).”

Article 1100. Responsibility for losses caused byt&e bodies,
local self-government bodies or their officials

“Losses inflicted upon an individual or legal entity a result of illegal actions or omissions onphg of Stat
bodies, local self-government bodies or their ddfi; including the adoption by the State bodyha Iocal self-
government body of an unlawful measure, shall &leldi to compensation by the Republic of Azerbagaby the
relevant municipality.”

3. The Code of Civil Procedure
41. Provisions of the Code of Civil Procedurearcé before 1 June 2000:

Article 118. Lodging of claims at the defendant’s |ace of residence
“Claims shall be lodged with the court at the defemt’s place of residence.

Claims against a legal entity shall be lodgedsahddress or at the address of property belongiitd' t

Article 119. Jurisdiction of the claimant’s choice

“... Claims for compensation for damage inflicted ugua property of a citizen or legal entity may alsoladger
at the place where the damage was inflicted.”

42. Provisions of the Code of Civil Procedurearcgé from 1 June 2000:

Article 8. Equality of all before the law and courts

“8.1 Justice in respect of civil cases and econalisigutes shall be carried out in accordance viighprinciple
of equality of all before the law and courts.

8.2 Courts shall adopt an identical approach tdwaall persons participating in the case irrespectif race
religion, gender, origin, property status, busingssition, beliefs, membership of political partigade unions ar
other social associations, place of location, sdination, type of ownership, or any other groundsspecified b
the legislation.”

Article 307. Cases concerning the establishment f&cts of legal significance

“307.1 The court shall establish the facts on whhehorigin, change or termination of the persamal propert
rights of physical and legal persons depend.

307.2 The court shall hear cases relating to stedoishment of the following facts:
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307.2.6 in respect of the right of ownership thet bf possession, use or disposal of immovablpepty ...”

Article 309. Lodging of application

“309.1 Applications concerning the establishmerfaofs of legal significance shall be lodged witle tourt ¢
the applicant’s place of residence.

309.2 In respect of the right of ownership, agglans concerning the establishment of the fagtoskession, u
or disposal of immovable property shall be lodgedthwhe court at the place where the immovable ertypis
situated.”

Article 443. Jurisdiction of the courts of the Azebaijan Republic
relating to cases with the participation of foreigrers

“443.0 The courts of the Azerbaijan Republic shedve the right to hear the following cases with
participation of foreigners: ...

443.0.6 where, in cases relating to compensatofobses for damage inflicted on property, théoactr othe
circumstance serving as the ground for lodgingcthiam for compensation of losses has occurred ertdtritory o
the Azerbaijan Republic.”

C. Declaration made by the respondent Governmentpon ratification of the Convention

43. The instrument of ratification deposited by tRepublic of Azerbaijan on 15 April 2C
contains the following declaration:

“The Republic of Azerbaijan declares that it is Uealo guarantee the application of the provisiofighe
Convention in the territories occupied by the Rejoubf Armenia until these territories are libemtérom tha
occupation.”

D. Armenia’s and Azerbaijan’s joint undertaking in respect of the settlement of the Nagorn&arabakh
conflict

44. Prior to their accession to the Council ofdp#, Armenia and Azerbaijan gave undertak
to the Committee of Ministers and the ParliamentAgsembly committing themselves to
peaceful settlement of the NagorKarabakh conflict (see Parliamentary Assembly Qpigi22.
(2000) and 222 (2000) and Committee of MinistersdRgions Res (2000)13 and (2000)14).

The relevant paragraphs of Parliamentary AssembbmniGn 222 (2000) on Azerbaijas’
application for membership of the Council of Europad as follows:

“11. The Assembly takes note of the letter from Eresident of Azerbaijan reiterating his coursrgdmmitmer
to a peaceful settlement of the Nagorno-Karabakiilicb and stressing that Azerbaijanaccession to the Cour
of Europe would be a major contribution to the negmns process and stability in the region.

14. The Parliamentary Assembly takes note of #terds from the President of Azerbaijan, the speakehe
parliament, the Prime Minister and the chairmenhef political parties represented in Parliament] aates th
Azerbaijan undertakes to honour the following coinmeints:

ii. as regards the resolution of the Nagorno-Kakébconflict:
a. to continue efforts to settle the conflict lapeful means only;

b. to settle international and domestic disputepdmaceful means and according to the principlastefnatione
law (an obligation incumbent on all Council of Epeomember states) resolutely rejecting any threaterse ¢
force against its neighbours;”

Resolution Res (2000)14 by the Committee of Mimgstoncerning the invitation to Azerbai
to become a member of the Council of Europe rdfeteke commitments entered into by Azerba
as set out in Opinion 222 (2000) and the assurdocdkeir fulfilment given by the Government
Azerbaijan.

COMPLAINTS
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45. The applicant complained under Article 1 obtBcol No. 1 that his eviction from |
property constituted a violation of his right toetlpeaceful enjoyment of his possessions
maintained that he remained the rightful ownerhefhouse and was unaware of any decisions
Azerbaijani authorities annulling his rights to {p@perty left behind in Azerbaijan.

46. The applicant complained under Article 8 o fonvention that his rights to respect
private and family life and his home had been veaaas a result of his forced displacement an
continuing refusal of the respondent Governmerdlimv him access to his home and belongi
He complained, further, that the respondent Goveninhad not complied with their posit
obligations to protect his rights under Article 8.

47. Relying on Articles 3, 8 and 9 of the Conventithe applicant referred to the rep
concerning the alleged demolition or vandalism ah&nian cemeteries in Azerbaijan. He subm
that he did not know what had happened to the graf/éis close relatives and that he was dep
of the possibility of visiting their graves, whigfas something he had done regularly in the pag
mere fact of knowing that the graves of his rekdiwere at risk of being destroyed caused
severe suffering and distress. The inability tatuvise cemetery violated his right to respect
private and family life and deprived him of spiattcommunication with his dead relatives, visi
and maintenance of cemeteries being one of thgigal customs that the applicant had followed.

48. The applicant complained under Article 13t Convention, in conjunction with his ot
complaints, that there were no effective remediediable to ethnic Armenians who had been fo
to leave their homes in Azerbaijan. The applicdainted that “the majority of ethnic Armenidns
had attempted to lodge complaints with the relevargrbaijani authorities, but were unable
obtain any redress for violations of their rights. general, due to the unresolved conflic
Nagorn-Karabakh, there existed practical difficulties azstacles to gaining direct access to
remedies available in Azerbaijan.

49. The applicant complained under Article 14t Convention, in conjunction with his ot
complaints, that he had been subjected to discatioin on the basis of his ethnic and relig
affiliation. He submitted that only ethnic Armengafiving in Azerbaijan had been the targe
violence, pogroms and attacks. The respondent @t had failed to investigate acts of viole
against Armenians and to provide redress for illegaupation of their properties and destructic
Armenian cemeteries.

THE LAW

|. PRELIMINARY ISSUES

50. The Court notes at the outset that the apglideed after the present application was lod
Moreover, in their written and oral submissions tbgpondent Government have raised a numt
objections to the admissibility of the applicatiohe Court will examine these issues in
following order:

- pursuance of the application;

- jurisdiction and responsibility of the respond&iste;

- the Court’s jurisdictiomatione temporis

- the applicans victim status in respect of the alleged destouctof Armenian graves
Azerbaijan;

- exhaustion of domestic remedies;

- compliance with the six-month rule.

A. The right of the applicant’s widow and childrento pursue the application

51. Ms Lena Sargsyan, the applicantvidow and their children, Vladimir, Tsovinar aNiha
Sargsyan have expressed their wish to continugbecedings before the Court. It has not |
disputed that they are entitled to pursue the aegftin on the applicarg’behalf and the Court s
no reason to hold otherwise (see, among other atidspDavid v Moldove, no. 41578/05, § 28, .
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February 2008
B. Jurisdiction and responsibility of the respondat State
1. The parties’ submissions

(&) The respondent Government

52. Firstly, the Government referred to the dextlan contained in the instrument of ratificar
of 15 April 2002. They observed that unlike a numtsieexplicit reservations made by the Rept
of Azerbaijan to particular Articles of the Convient, the declaration was not termed a “reservation
and was not made pursuant to Article 57 of the @atign. Its purpose was to remind all S
parties that a significant part of the internatibneecognised territory of Azerbaijan was occuj
and that Azerbaijan was therefore unable to guaeatite application of the Convention rights ir
“territories occupied by the Republic of Armenia”.

53. Secondly, while accepting that Gulistan washeninternationally recognised territory of
Republic of Azerbaijan, the Government argued thatpresumption of jurisdiction in respect
States territory could be rebutted in exceptional cirstamces where the State was prevented
exercising its authority in part of its territoffpr instance on account of military occupation hyg
armed forces of another State which effectivelytaled the territory concernedldscu and Othet
v. Moldova and Russi&C], no. 48787/99, § 312, ECHR 2004-VII).

54. In the Governmertt’view the presumption of jurisdiction was rebutbedhe present ca:s
They asserted in their written submissions and tasied at the hearing that Gulistan was or
LoC between Azerbaijani and Armenian armed for@é® LoC had been established by the cease-
fire agreement in 1994 and has not changed sinbhey Bubmitted a letter by the Director
Azerbaijans National Agency for Mine Action, according to whahe area of Gulistan was defil
as an area with extensive mine and unexploded amdacontamination with no safe access. D
the fact that the area was heavily mined, Azerhdi@d no access to and was unable to exercis
control over the village. Opposing military force®re stationed on either side of the village
violations of the ceaskre agreement had occurred and continued to ofreguently. Azerbaija
could therefore not be held responsible for thegaltl violations of the Convention.

(b) The applicant

55. The applicant argued that the declaration nesapplicable to the facts of the case as it
not established that the territory in question i@scupied by the Republic of Armenialn any
case, the declaration fell foul of the terms ofiéet 57 of the Convention, as a reservation shat
be of a general character and shall not contanitdeal exclusions. Consequently, the declare
was invalid.

56. As his primary position, the applicant subedtthat Gulistan was part of the internatior
recognised territory of the Republic of Azerbaijand that the onus was on the respor
Government to rebut the presumption of jurisdiciiomelation to the area of Gulistan for the pe
since 15 April 2002. In the applicastview the respondent Government have failed taeelduc
proof.

57. Alternatively the applicant asserted, thatneifet were established that Azerbaijan lac
control over the area at issue, its responsibiiyuld nevertheless be engaged as a result
positive obligations under the Convention (dé&ecu and Others cited above, 88 31813)
Regarding the nature and extent of positive ohbgat the applicant suggested that the Court
relevant international standards into account,artipular theUnited Nations Principles on Housi
and Property Restitution for Refugees and Displa@edsongCommission on Human Rights, Sub-
Commission on the Promotion and Protection of Hum&ights, 28 June 20(
E/CN.4/Sub.2/2005/17, Annexin the applicans contention the Government have failed to |
their positive obligations in that, for many yedtsy displayed a lack of political will to settiee
conflict.

(c) The Armenian Government, third-party intervener
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58. The third party Government submitted that tbgpondent Government had full, effec
control over Gulistan. At the hearing the Armeni@overnment contested the respon
Governmens assertion that Gulistan was on the LoC. Theyrnedeto the written statement
11 August 2010 by an anonymous senior officer ef“thKR” armed forces serving near Gulis
which had been submitted by the applicant. The Agéthe Armenian Government declared the
was personally present when the statement was aratieonfirmed its correctness. On the bas
this statement the Armenian Government assertedithtne area at issue, the dividing line betv
the armed forces of “NKRand the Republic of Azerbaijan was a gorge throwdich the rive
Indzachay was flowing. Gulistan was situated nattlihe riverside and was under the contrc
Azerbaijani armed forces who had military positiomshe village and on its outskirts, while “NKR
forces were stationed on the other side of the egofdpey also referred to a video of the vill
submitted to the Court by the applicant in 2008ngiag that the person who can be seen wa
between the houses, was an Azerbaijani soldier.Arheenian Government maintained that it
impossible for “NKR” forces or any Armenian to haaecess to the village.

2. The Court's assessment

59. Article 1 of the Convention provides:

“The High Contracting Parties shall secure to evegywithin their jurisdiction the rights and freedentefined il
Section | of [the] Convention.”

The Court has to examine whether the matters conguaof come within the jurisdiction a
responsibility of the respondent Government.

(&) The respondent Government'’s declaration

60. The Court observes that the Republic of Azgbaratified the Convention with effe
throughout the whole of its territory. Howeverdiposited a declaration (see paragraph 43 a
with its instrument of ratification.

61. Referring to that declaration, the respond@mternment argue that their responsibility u
Article 1 of the Convention is engaged only in espof those parts of its territory over which
Republic of Azerbaijan exercises control.

62. The Court notes at the outset that it is Bpdie between the parties whether the villa
issue is located in the “occupied territoriagithin the meaning of the declaration. However,
Court does not consider it necessary to answerdhéstion of fact at the present stage, a
guestion whether the respondent Government caroretiie declaration can be resolved on the
of the legal considerations set out below. The €Comould therefore underline that th
considerations do not prejudge in any way the dquesif fact as to whether Gulistan is within
“occupied territories” or otherwise not under tlifeetive control of the respondent Government.

63. The Court already had to examine similar issneits admissibility decision in the case
llascu and Others v. Moldova and Rusf&C] (dec.) (no. 48787/99, 4 July 2001). In thasech:
Moldovan Government relied on a similarly wordedcldeation in order to dispute th
responsibility in respect of acts which occurredtba territory of the self-proclaimedvioldovar
Republic of Transdniestria”.

64. Following the line of argument developed iatttiecision, the Court reiterates that neithe
spirit nor the terms of Article 56 of the Convemtiavhich provides for a possibility of extending
Conventions application to territories other than the mettidpo territories of the High Contracti
Parties, could permit of an interpretation whicktrets the scope of the term “jurisdictiowithin
the meaning of Article 1 to only part of the tesrit of a Contracting State (ibid.). Similarly
Court has found that restrictionatione lociattached to declarations under former ArticlesaBE
46 of the Convention, accepting the right of indival petition and the jurisdiction of the (c
Court, respectively, were invalid (skeizidou v. Turkeypreliminary objections), 23 March 199¢
89, Series A no. 310).

65. The declaration made by the respondent Gowamhrapon ratification is therefore |
capable of restricting the territorial applicatiaaf the Convention to certain parts of
internationally recognised territory of the Repalii Azerbaijar
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66. Although the Government have not claimed that declaration was to be qualified ¢
reservation within the meaning of Article 57 of @envention, the Court considers it necessa
examine that issue. Article 57 provides as follows:

“1. Any State may, when signing [the] Conventionwdren depositing its instrument of ratification, kaac
reservation in respect of any particular provistdrthe Convention to the extent that any law therfiorce in it
territory is not in conformity with the provisiolReservations of a general character shall not bmitied unde
this article.

2. Any reservation made under this article shatitain a brief statement of the law concerned.”

67. The Court reiterates that in order to esthbie legal character of such a declaration.
must look behind the title given to it and seekiébermine the substantive content or the intertf
the respondent Government ($kzacu and Othergdec.), cited above, arigelilos v. Switzerland2<
April 1988, 8§ 49, Series A no. 132).

68. Furthermore the Court reiterates that Artisfe8 1 does not allow forréservations of
general character”. A reservation is of a gendnakacter if it does not refer to a specific provis
of the Convention or if it is worded in such a whgt its scope cannot be defined” ($kecu anc
Others(dec.), cited above).

69. In the instant case the Court notes, firdiyat the declaration made by the Republi
Azerbaijan does not refer to any particular pransof the Convention. Secondly, the Court n
that the declaration does not refer to a spedie in force in Azerbaijan. The words used by
respondent Governmenn“the territories occupied by the Republic of Ama@euntil these territorie
are liberated from that occupatiomtlicate rather that the declaration in questioof igeneral scop
unlimited as to the provisions of the Conventioat lmited in space and time, whose effect wi
be that persons on the said territories would bellywldeprived of the protection of the Conven
for an indefinite period.

70. In view of the foregoing, the Court considdrat the aforementioned declaration cannc
equated with a reservation complying with the regmients of Article 57 of the Convention. It i
therefore be deemed invalid.

71. Consequently, it dismisses the Governmenfaotion as far as it is based on the declaration.

(b) Jurisdiction and responsibility of the respon@ént Government

72. The respondent Government further arguedith#ite present case the presumption tt
State had jurisdiction over its territory was rabdt Although the matters complained of
occurred within the territory of the Republic of é&baijan, they could not give rise to tt
responsibility under Article 1 of the Conventionthasy did not have effective control over the .
concerned. The applicant and the third party Gawvent disputed this.

73. The Court reiterates the principles it has @étin the case oflascu and Othergcitec
above):

“311. It follows from Article 1 that member Statesist answer for any infringement of the rights &ne¢dom:
protected by the Convention committed against iddials placed under their ‘jurisdiction’.

The exercise of jurisdiction is a necessary coodifor a Contracting State to be able to be hedpaesible fc
acts or omissions imputable to it which give risah allegation of the infringement of rights anekfloms set for
in the Convention.

312. The Court refers to its case-law to the étfieat the concept of ‘jurisdictiorior the purposes of Article 1
the Convention must be considered to reflect th@'temeaning in public international law (s&entilhomme ar
Others v. Francgnos. 48205/99, 48207/99 and 48209/99, § 20, jusgrof 14 May 2002Bankovi and Others \
Belgium and Othergdec.) [GC], no. 52207/99, 8§ 59-61, ECHR 2001:>ihd Assanidze v. GeorgifGC], no
71503/01, § 137ECHR 2004-11).

From the standpoint of public international lawe tiwvords ‘within their jurisdiction’in Article 1 of the
Convention must be understood to mean that a Stéiteisdictional competence is primarily territdrigsee
Bankovié and Otherscited above, § 59), but also that jurisdictiopiiesumed to be exercised normally throug
the State’s territory.

This presumption may be limited in exceptional eimstances, particularly where a State is prevefrau
exercising its authority in part of its territorjhat may be as a result of military occupation lyy &rmed forces
another State which effectively controls the tersitconcerned (sekoizidou v. Turkeypreliminary objections
judgment of 23 March 1995, Series A no. 310, Cyprus v. Turke, 88 7¢-80, cited above, and also cited in
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above-mentione@ankovi and Othersdecision, §8 70-1), acts of war or rebellion, or the acts of seign Stat
supporting the installation of a separatist Stathiwthe territory of the State concerned.

313. In order to be able to conclude that suckxaeptional situation exists, the Court must exanuin the on
hand all the objective facts capable of limiting #ffective exercise of a Stadedauthority over its territory, and
the other the State’own conduct. The undertakings given by a Coritrg@&tate under Article 1 of the Convent
include, in addition to the duty to refrain fromenfering with the enjoyment of the rights and ttems guarantee
positive obligations to take appropriate stepsisuee respect for those rights and freedoms withiterritory (se¢
among other authoritieg, and Others vthe United KingdoniGC], no. 29392/95, § 73, ECHR 2001-V).

Those obligations remain even where the exercitheoStates authority is limited in part of its territory, sba
it has a duty to take all the appropriate measwtesh it is still within its power to take.

314. Moreover, the Court observes that, althougBankovié and Othergcited above, § 80) it emphasised
preponderance of the territorial principle in thmplécation of the Convention, it has also acknowled that th
concept of “jurisdiction”within the meaning of Article 1 of the Conventios mot necessarily restricted to
national territory of the High Contracting Part{seeLoizidou v. Turkeymerits), judgment of 18 December 1¢
Reports of Judgments and Decisid®96-VI, pp. 2234-35, § 52).

The Court has accepted that in exceptional circantgs the acts of Contracting States performeddeutkeil
territory, or which produce effects there, may antdo exercise by them of their jurisdiction wittthe meaning «
Article 1 of the Convention.

According to the relevant principles of internatbhaw, a States responsibility may be engaged where,
consequence of military action — whether lawfuluatawful —it exercises in practice effective control of ape
situated outside its national territory. The obfiga to secure, in such an area, the rights aretifmns set out in tl
Convention derives from the fact of such controhether it be exercised directly, through its armedes, o
through a subordinate local administration (ipid

315. It is not necessary to determine whether atr@cting Party actually exercises detailed contngr the
policies and actions of the authorities in the aitzated outside its national territory, sincereeserall control ¢
the area may engage the responsibility of the @otitrg Party concerned (skeizidou (merits), cited above, f
2235-36, § 56).

316. Where a Contracting State exercises overmatfitrol over an area outside its national territoitg
responsibility is not confined to the acts of itddéers or officials in that area but also extetascts of the loc
administration which survives there by virtue afiilitary and other support (s€yprus v. Turkeycited above,
77).

318. In addition, the acquiescence or connivaridhe authorities of a Contracting State in thesauft private
individuals which violate the Convention rights aher individuals within its jurisdiction may engathe State’
responsibility under the Convention (gegprus v. Turkeycited above, § 81). That is particularly true ie tfase ¢
recognition by the State in question of the actself-proclaimed authorities which are not recognisedthe
international community.

319. A State may also be held responsible evemeniteeagents are actingtra viresor contrary to instruction
Under the Convention, a Stateauthorities are strictly liable for the conduttteeir subordinates; they are und
duty to impose their will and cannot shelter behtinélir inability to ensure that it is respectede(beland v. the
United Kingdomjudgment of 18 January 1978, Series A no. 25, p8ab9; see also Article 7 of the Internatic
Law Commission’s draft articles on the respongipitif States for internationally wrongful actgh¢ work of th
ILC"), p. 104, and theCairo case heard by the General Claims Commission, {182ports of Internation
Arbitral Awards 5 (RIAA), p. 516).”

74. These principles have been confirmed recémtlye case of

Al-Skeini and Others v. the United Kingd@@C], no. 55721/07, 88 131-132 and 1B89 , 7 Jul
2011).

75. Havingregard to these principles, the Court considers tha@loes not have sufficie

information to enable it to make a ruling on thesp@ndent Governmest’ jurisdiction an
responsibility in regard to the claims submitted the applicant. Furthermore, these issue:
closely linked to the merits of the case.

76. The Court therefore joins to the merits thev€oments objection that they lack jurisdicti

and have no responsibility under Article 1 of then@ention.

C. The Court’s jurisdiction ratione temporis

1. The partie’ submissior
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(&) The respondent Government

77. The respondent Government reiterated thatRbpublic of Azerbaijan had ratified f
Convention on 15 April 2002. They asserted thatapglicants forced displacement from Gulis
constituted an instantaneous act which occurrd®#®? and thus fell outside the Cosrjurisdictior
ratione temporisin so far as the applicant alleged a continuiidation in that he has been une
to return to Gulistan ever since, the Governmentlccanot be held responsible as they lac
effective control over the area (see paragraphobde).

(b) The applicant

78. For his part the applicant asserted that tblations complained of were continuing ones
relied on the Court’s case-law relating to north@yprus (see, in particulatoizidou v. Turkey
(merits), 18 December 1996, 88 63-@Reports of Judgments and Decisid396-VI; Cyprus v
Turkey [GC], no. 25781/94, 88 175 and 189, ECHR 200@1L+to support his position that t
continued denial of his right to return to the agje of Gulistan and to have access to, and toai
use and enjoy his home and property there or tadeguately compensated for their loss amol
to continuing violations of his rights under ArgcB of the Convention and under Article 1
Protocol No. 1. As the continuing violations suteiisafter the date of ratification the Court
jurisdictionratione temporigo examine the complaints.

(c) The Armenian Government, third-party intervener

79. The Armenian Government agreed with the aapti¢hat all violations complained of w
of a continuing nature.

2. The Court’s assessment

(&) The Court’s case-law

80. The Court reiterates that, in accordance wlith rules of general international law,
reflected in Article 28 of the Vienna Convention tre Law of Treaties of 23 May 1969,
provisions of the Convention do not bind a ContrecParty in relation to any act or fact which t
place or any situation which ceased to exist betloeedate of the entry into force of the Conver
with respect to that party (s&eci¢ v. Croatia[GC], no. 59532/00, § 70, ECHR 2006-III).

81. As was already noted above, the Republic @raijan ratified the Convention on 15 A
2002. Accordingly, the Court is not competent taraine applications against Azerbaijan in sc
as the alleged violations are based on facts wtuok place or situations which ceased to
before the critical date.

82. The Court therefore has to examine whethefatts on which the applicastcomplaints al
based are to be considered as instantaneous acts edeurred in 1992 and therefore fall outsid
jurisdiction ratione temporisor whether, on the contrary, they are to be camsil as creating
continuing situation which still obtains with th@nsequence that the Court has jurisdictio
examine the complaints from 15 April 2002.

83. According to the Court’s case-law the deprorabf an individuals home or property is
principle an instantaneous act and does not prodwomtinuing situation of “deprivationi respec
of the rights concernedleci¢, cited above, § 86; see also, among many otiathous v. th
Czech Republi¢dec.) [GC], no. 33071/96, ECHR 2000-XRrince HansAdam Il of Liechtenste
v. GermanyfGC], no. 42527/98, 88 84-86, ECHR 2001-VMaltzan and Others v. Germafgec.
[GC], nos. 71916/01, 71917/01 and 10260/02, § 74, ECHB5-20Q and Preussische Treuha
GmbH and Co. KG a.A. v. Polaridec.), no. 47550/06, 88 57-62, 7 October 2008).

84. However, deprivation of property is not coesatl an instantaneous act if it results frc
legal act that is invalid. The caseldadizidou (merits), (cited above, 88 41-47 and &2 concerne
the complaint of a GreeRypriot applicant about lack of access to her priypi@ northern Cypru
The Court dismissed the Turkish Governmgt'gument that the applicant had been deprivéei
property by an expropriation clause in the Constitu of the “Turkish Republic of Northe
Cypru¢’ (“TRNC”) at a date falling outside the Cc’'s competencratione tempori. It found tha
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despite the operation of this clause the appliva# still to be regarded as the legal owner c
land at issue. Consequently, the Court considératdthere was a continuing situation and dism
the Government’s objectiomtione temporisThe same approach was followeddpprus v. Turkey
(cited above, 88 174-175 and 184-186) in respeth®tisplaced Greek-Cypriotisick of access
their property and homes in northern Cyprus, whigdre regarded as continuing violations
Article 1 of Protocol No. 1 and of Article 8 respigely. The Courts approach was based on
argument that the “TRNCias not a State recognised under internationablagvthat consequen
the expropriation clause in its Constitution, angt &aw based on it, did not have legal validitye
also,Demades v. Turkepo. 16219/90, 88 14-17, 31 July 20@igenia Michaelidou Developme
Ltd and Michael Tymvios v. Turk, no. 16163/90, 88 15-18, 31 July 2003; afehidesArestis v
Turkey no. 46347/99, 8§ 28, 22 December 2005).

85. Similarly, the case d?Papamichalopoulos and Others v. Gree June 1993, 88 346,
Series A no. 260-B) concerned the occupation ofaglicants’land, which was unlawful unc
domestic law. It had started in 1967 during thdadarship. Following restoration of democrac
1974 it remained impossible for the applicantseigain access to their land or, despite the pasd
a law in 1983, to obtain compensation. The Coureahdn the first place that the applicants stildi
to be regarded as legal owners of the land. Thet@bd not address thetione temporisissue
explicitly. It noted that Greece had recognisedrigkt to individual petition under former ArticE
of the Convention on 20 November 1985 in relatmmdts, decisions, facts or events subsequ
that date, but that the Government had not raispceminary objection. In any case, the C
considered that the complaints related to a comignsituation which still obtained.

86. Furthermore the Court’s calsev indicates that where deprivation of propertyd drome
results from an ongoinde factosituation it is considered to be of a continuigune. In that conte
the Court refers to the case@bgan and Others v. Turkgyos. 8803-8811/02, 8813/02 and 8815-
8819/02, 8§ 112-114, ECHR 208} which concerned the eviction of villagers bycsaty force:
in the state-of-emergency region in soatst Turkey in 1994 and the refusal to let themrnetinti
2003, thus preventing them for a lengthy periodnfrbaving access to and enjoyment of f
property and home. While the case did not raisssre of the Court’'s competeneione temporis
the question whether there had been a continuingtsin arose in the context of the smonth rule
The Turkish Government argued that the applicamisilsl have applied within six months from
alleged incident in 1994 while the applicants asskethat they complained of a continuing situa
The Court noted it was not until 22 July 2003 tet applicants were told that they could retul
their homes in the village. The Court thereforeniduhat the six-month timkmit started to run
the earliest on 22 July 2003, impliedly acceptihg applicantsargument that there had bee
continuing situation.

87. One test applied by the Court in order toimggtish between an instantaneous act &
continuing situation is whether the applicant calhlse regarded as the legal owner of the prof
or other right at issue (see in particulRgpamichalopoulos and Othersited above, § 40, a
Loizidou (merits), cited above, § 41; see al&silescu v. Romani@22 May 1998, §§ 48-4Report:
1998-111).

(b) Application to the present case

88. The Court observes that in the present cas&gtvernment dispute that the applicant act
lived in Gulistan and possessed a house and laad.tht is not clear either whether the house
been destroyed. Indeed should the house have lestroykd before the ratification, this wc
constitute an instantaneous act falling outside @wurt's competenceatione temporis(see
Moldovar and Others and Rostaand Others v. Romani@ec.), nos. 41138/98 and 64320/01
March 2001). However, the Court notes that the iegpt referred from the beginning also to
plot of land on which the house was situated. Meeeothe Court considers that the applicant h
least submittegbrima facieevidence regarding his alleged property and resiglén Gulistan whic
allows the Court to proceed with the case at theisglbility stage. At the present stage the Cx
only concerned with examining whether the factsthed case are capable of falling within
jurisdiction ratione temporis If so, the question whether the applicant indead a home ai
property in Gulistan must be reserved to a detabeimination of the facts and legal issues o
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case at the merits sta

89. In reply to the applicast’ argument, the Court observes that the presemt dass nc
concern a situation like the one limizidou or Cyprus v. Turkeyboth cited above): Since it is |
disputed that the respondent Government in theeptesse are acting within the boundaries of
internationally recognised territory, a valid legadt on the part of Azerbaijan would deprive
applicant of his alleged property and home and slegrivation would have to be considered &
instantaneous act in accordance with the Courts{eav outlined above. However, according to
Government no laws have been adopted which wouktfere with the alleged legal title of -
applicant or any other Armenians who left Azerbaighue to the conflict (see paragraph 37 ab
The applicant can therefore still be regarded adahal owner of the alleged property.

90. The Court considers that the case has moeentdance with the case Diogan and Others
(cited above). The applicant was displaced from witlage at issue in the context of an ari
conflict. While the parties differ as to the reas@neventing the applicant from returning, it doet
appear to be in dispute that he had no accesslist&usince he had to flee in June 1992. The (
therefore considers that the applicant, who mdl =i regarded as the legal owner of the all
property, is faced with a factual situation deprgihim of access to that property, home ant
graves of his relatives in Gulistan. In the liglittbe Court's caséaw, such a situation is to
regarded as a continuing one.

91. While the applicard’displacement in 1992 is to be considered assdaritaneous act falli
outside the Court’'s competencatione temporis that applicans ensuing lack of access to
alleged property, home and graves of his relatimeSulistan, is to be considered as a contin
situation, which the Court has had competence aonixe since 15 April 2002.

92. Having regard to these considerations, thertCmjects the respondent Government’
objectionratione temporis

D. The applicant’s victim status in respect of thalleged destruction of Armenian graves in Azerbagn

1. The parties’ submissions

93. The Government argued that, as far as thecapplcomplained about the destructior
Armenian graves in general, he could not claim eéoabvictim as he was not directly affectec
respect of the graves of his relatives, the Goventrargued that the applicant had no informatic
to their situation. In particular, he did not akethat they had been destroyed. The mere ri
destruction i.e. the possibility of a future viatet of the Convention did not suffice to establibe
applicant’s victim status. These complaints weezdfore inadmissibleatione personae

94. The applicant did not address the issue. iiteviening Government argued that in vie\
the widespread practice of destruction of Armermgeaves in Azerbaijan, the applicant had reas
fear that the graves of his relatives had also lbesitroyed and could therefore claim to the amicti

2. The Court's assessment

95. The Court reiterates that the system of imldial petition provided for under Article 34 of
Convention excludes applications by wayaetio popularis Complaints must therefore be brot
by persons who claim to be victims of a violatioh ane or more of the provisions of
Convention. Such persons must be able to showtliegt are “directly affectedby the measu
complained of (see, for instandthan v. TurkeJGC], no. 22277/93, § 52, ECHR 2000-VII).

(&) Armenian graves in Azerbaijan in general

96. The Court notes that the applicant has allebatl the destruction of Armenian grave
Azerbaijan was a frequent occurrence (see paragrap5 above). However, in the light of -
principle set out above, the Court considers thatapplicant cannot claim to be a victim in res
of this alleged general situation.

97. This part of the complaint is therefore incatipe ratione personaevith the provisions ¢
the Convention within the meaning of Article 35 8@ must be rejected in accordance with Ar
3584

http://cmiskp.echr.coe.int/tkp197/viewhbkm.asp?ieesd=84907765&skin=hudc-e... 16/01/201.



Pagel7 of 29

(b) The graves of the applicant’s relatives in Gustan

98. In so far as the applicant complains aboutcthr@inued lack of access to the graves ¢
relatives in Gulistan and the ensuing uncertaietyarding their fate, the Court considers tha
guestion whether the applicant may claim to be€tdly affected”is closely linked to the merits
the case.

99. The Court therefore joins to the merits thev@pments objection that the applicant la
the status of a victim in so far as his complaoniaerns the graves of his relatives.

E. Exhaustion of domestic remedies
1. The parties’ submissions

(&) The respondent Government

100. The respondent Government asserted that farsas they had effective control over
territory of the Republic of Azerbaijan, which waset the case for Gulistan, there were effe:
remedies.

101. To start with, the 1995 Constitution guaradtée right to property and provided for S
liability to compensate any damage resulting frdlegal actions or omissions of State bodie
their officials. The Civil Code and the Code of CiRProcedure in turn contained more dete
provisions protecting both, ownership and possessioproperty. Adequate procedures wer
place to enable both citizens and foreigners togoan action before the courts of Azerbaijan
regard to any damage or loss suffered on the dgyriaf Azerbaijan (for a detailed description
the relevant domestic law, paragraphsd27above). The Government disputed the allegahiandt
administrative practice existed which would renither use of existing remedies futile.

102. In support of their position, the Governmguibmitted statistics by the Ministry of Jus
concerning cases brought by ethnic Armenians:ristance, between 1991 and 2006 the cou
first instance in Baku examined and delivered judgta in 243 civil cases brought by ett
Armenians, 98 of which related to housing dispukesthermore the Government submitted cc
of judgments in two cases concerning inheritantaeyhich decisions in favour of ethnic Armeni
living abroad were given by the appellate courtse Tase oMammadova Ziba Sultan gizi
Mammadova Zoya Sergeyevna and Mammadov Farhad dglti (judgment of the Chamber
Civil Cases of the Court of Appeal of the RepuldicAzerbaijan of 24 May 2007) concernec
inheritance dispute over property, in which theedefants were the ethnic Armenian spouse ar
son of the deceased, who were both living in thétddnStates of America. The appellate c
overturned the first instance’s judgment dismisshng latters assessment that the defendants F
be considered as heirs in bad faith. In the ca&mylukova, Korovkova and Zaimkina (‘Chagaryan
judgment of the Chamber of Civil Cases of Shaki i€ai Appeal of 7 November 2007) |
appellate court decided that the State Nosa@ffice of Mingachevir city had to issue an inkeanice
certificate in respect of an apartment to the tlmlaenants, daughters of an ethnic Armenian li
abroad, as they had to be considered as having thaeleclaration of inheritance in time.

103. The Government concluded that, despite tisezce of effective remedies, the appli
had failed to make any attempt to obtain redresaitih the domestic legal system.

(b) The applicant

104. The applicant relied on three main argumentyrder to show that he was not require
exhaust any domestic remedies.

105. Firstly, he asserted that there were no effectenmedies under Azerbaijani law wh
would be accessible and sufficient in practice.ddbmitted in particular that the Government
not adduced proof of the existence of such remediesy had not provided any details in respe
the civil cases allegedly brought before the Azgaba courts by ethnic Armenians. The ce
individually referred to related to inheritance ahdd no direct relevance for a person in
applicants situation. In short, the Government had faileghtoduce any example of an Armer
claimant obtaining redress in circumstances contpar® the applica’s. In addition the applice
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argued that the position adopted by the Governnretihe proceedings before the Court
indicative of the outcome of any action the appitcenight have brought before the Azerbai
courts. According to the Government the relevantneltic authorities did not possess
documentary evidence showing that the applicantguss$essions in Gulistan or that he had
there. The recourse to domestic proceedings inb&gan therefore offered no prospects of success.

106. By way of comparison the applicant referredhe Court’'s decision iDemopoulos ar
Others v. Turkey(dec.) (nos. 46113/99, 3843/02, 13751/02, 13466MR00/04, 14163/0
19993/04 and 21819/04, ECHR 2010m.which the Court had developed criteria for assegthe
effectiveness of a remedy designed to provide ssdi@ loss of property and home in the conte
an international conflict. None of these criteri@rev met by the remedies referred to by
Government.

107. Secondly, the applicant submitted that tHeaagtion rule was inapplicable in the pre
case due to the existence of an administrativetipeahich would make any attempt to use exis
remedies futile. Referring to documents of variblrsted Nations bodies, in particular the Hur
Rights Committee and the Committee on Economic,igband Cultural Rights, the applici
asserted that there was no political will on thet md the respondent Government to prc
abandoned property of ethnic Armenians, which wéenooccupied by refugees or intern
displaced persons, or to provide compensationtfdvloreover, there was a practice of not gi
ethnic Armenians access to documentation concertiieg property. There were no signs «
change of these practices. In addition, the apmpiickew attention to the practical difficulties
pursuing any court case in Azerbaijan. As thereewsr diplomatic relations between Armenia
Azerbaijan, ethnic Armenian refugees or citizeng\ohenia were unable to obtain visas excep
the consular services in neighbouring countriesa¥iwere only granted in the context of offi
visits organised by international organisationdimlomatic missions. Postal services betweel
two countries were not viable either.

108. Finally, the applicant argued that in anyechs was absolved from pursuing any rem
due to his personal circumstances. Having hadee fiom Gulistan in 1992 he had lost all
property, his home and his source of income andinaglbeen placed in a situation of insecurity
vulnerability. Moreover, he had been seriouslgiitice 2004.

(c) The Armenian Government, third-party intervener

109. The Armenian Government underlined the apptis position regarding the existence o
administrative practice.

2. The Court's assessment

110. The respondent Government claimed that eéfeecemedies existed in so far as Azerbs
has effective control over its territory which ihetr contention was not the case in the are
Gulistan. For their part, the applicant and themning Government argued that there wer
effective remedies which the applicant would havexhaust, as the existence of an administr
practice would render their use futile.

111. The Court finds that these issues are cldsgtgd to the merits of the case. It there
decides to join this objection to the merits.

F. Compliance with the six-month rule
1. The parties’ submissions

(&) The respondent Government

112. In respect of the applicasmttomplaints under Article 1 of Protocol No. 1 amdier Article
8 about lack of access to his property and honeeGbvernment submitted that even assuming
there was a continuing situation the applicantfagdd to comply with the sixaonth rule laid dow
in Article 35 § 1 of the Convention.

113. Regarding the application of the swonth rule in continuing situations, the Governr
noted that irVarnava and Others v. Turk [GC] (nos. 1606-66/90 and 160¢-73/90, § 161, ECH
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200¢-...) the Court had developed a requirement for applcentlisappearance cases to intro
complaints “without undue delayln their written observations the Government hagressed tr
view there was no reason why this requirement shoat be extended to other types of contin
situations. They argued that the applicant had twuged his application four years and four mo
after the ratification of the Convention by Azejbai a delay which had to be conside
unreasonable.

114. At the hearing the Government expanded fuheheir position: The approach develc
in Varnava and Othergcited above) in the context of disappearancesdcowit be transpos
directly to a case like the present one relatinght® alleged continuing violation of property .
home, as there were obvious differences as redglaedsecuring of evidence and the necessity 1
diligently. Nevertheless, similar standards shdagdapplied, in that applicants should be requio
lodge their applications without unreasonable dé&legn the moment when they must have bec
aware that there was no immediate, realistic prispg€a solution that would bring them eit
permission to return or any other settlement, @iscthe payment of compensation.

115. In the present case, the Government argwdritthe year 2000, prior to the accessic
Armenia and Azerbaijan to the Council of Europes Barliamentary Assembly had expresse!
view that their accessiorc6uld help to establish a climate of trust necgssar a solution to tk
conflict in Nagorno-Karabakh'pinion 221 and 222(2000)). In 2002 the Monitordgmmittee ¢
the Parliamentary Assembly had welcomed the effoftsboth States and had assessec
negotiation process as being in progress (resolsitl®04 and 1305 concerning the monitoring ¢
obligations and commitments by Armenia and Azedmij In contrast, in 2004 the Parliamen
Assembly expressed the view that the negotiationgss had become deadlocked.

116. The relevant resolution (1391) was adoptedhbyParliamentary Assembly on 27 Jan
2004. At that time the applicant should have becamare that there was no realistic prospect
solution and should have acted diligently to lotlgee application. Instead he waited for another
and a half years until he introduced the presemlicgiion on 11 August 2006, which sho
therefore be dismissed as out of time.

117. Finally, in respect of the applicattomplaint relating to the alleged destructiol
Armenian graves in Azerbaijan, the Government catk in the first place that there was
ongoing campaign to destroy Armenian graves. Tloalamts referred to by the applicant, wt
would qualify as instantaneous acts, if they westaldished, had allegedly taken place in 2001-
2003, that is more than six months before the thtetion of the present application.

(b) The applicant

118. The applicant argued that according to theurZo established cadaw, where th
complaint concerned a continuing situation, thermsonth timelimit only started running once t
situation had come to an end.

119. He noted that this principle had been reigeranVarnava and Othergcited above, 8 15¢
The Court had then examined the application of dixemonth rule in the particular context
disappearance cases. It had underlined that inas#s the nature of the situation was such th
passage of time affected what was at stake. Comsélguthere was a need for expedition bot|
the side of the Government in respect of conductirgginvestigation into disappearances in life-
threatening circumstances and on the part of tipdicamts in respect of bringing their compl:
before the Court. The same element of urgency coatdbe said to exist in a case relating tc
continuing denial of access to the applicant’s propand home.

120. In any case, even if a requirement to lotigeapplication “without undue delayere to b
applied, the applicant had not failed to complytwthat requirement. The key factors identifiec
the Court invarnavaand Otherdcited above, 8§ 170) were also of relevance ferpresent case.
that case the Court had accepted applicationsiag lmelged with reasonable expedition, which
been introduced some fifteen years after the agpiE relatives had disappeared and three
after Turkey had accepted the right of individuatifoon. Having regard to the large numbe
people affected and the situation of internationahflict in which no normal investigati
procedures were available, the Court concluded thatapplicants could reasonably await
outcome of initiatives taken by the Government tredUnited Nations. The present case too wz
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against a background of international conflict avidlations like the ones complained
concerned a large number of people. It was judtifieat the applicant waited for the outcome o
efforts of the international community to provideresolution of the conflict, which in pract
offered the only realistic prospect of redressaf@erson in his situation.

121. In particular the period from 2002 to 2006vssoncerted activity from the internatio
community in seeking to resolve the conflict oveagdrnoKarabakh, not least by the Counci
Europe and the OSCE Minsk Group. A series of mgstimere held under the auspices of the |
involving the two Presidents and the Foreign Mamist This process was particularly active a
end of 2005 and the first half of 2006 when an OSKigh Level Planning Group led
reconnaissance trip to Nagorno-Karabakh, the MBsbup Co€hairs visited Baku and Erevan
several occasions and the Foreign Ministers oftwte countries met twice as did their Preside
Nevertheless by March 2006 the Minsk Group-Chairs felt it necessary to issue a state
regretting the partiegailure to resolve the negotiations. By introducimg application on 11 Augt
2006 the applicant acted with the necessary ditigen

(c) The Armenian Government, third party intervene

122. The Armenian Government asserted in theittewiobservations that the smxenth rule
was inapplicable in the present case, as the inoktwere of a continuing nature and were
ongoing.

123. At the hearing they further submitted thamiksir criteria as developed iMarnava an
Others for disappearance cases might be applied in tesept case. If so, the applicant
complied with them. They agreed with the applidtat the period between 2002 and 2006 wa:
marked by intensive efforts of the internationalmoounity to find a political solution to t
Nagorn-Karabakh conflict. It was only after the Minsk @pCo-Chairs’statement of March 20
that the applicant became aware that such a solw@s not in reach. He then introduced
application with the necessary expedition.

2. The Court's assessment

(&) The Court’s case-law

124. Article 35 § 1 of the Convention provides:

“The Court may only deal with the matter after ahgbstic remedies have been exhausted, accorditite
generally recognised rules of international lawd arthin a period of six months from the date onichhthe fina
decision was taken.”

125. In theVarnava and Othersase (cited above), the Court has recently sunsetdhrth
relevant principles relating to the applicatiortteg six month rule:

156. The object of the six-month tintimit under Article 35 § 1 is to promote legal @nty, by ensuring th
cases raising issues under the Convention are ddé#ltin a reasonable time and that past decisi&nesno
continually open to challenge. It marks out the geral limits of supervision carried out by the argeof the
Convention and signals to both individuals and &taithorities the period beyond which such supevigs nc
longer possible (see, amongst other authoriéaker v. the United Kingdofdec.), no. 34979/97, ECHR 2000-1).

157. As a rule, the simonth period runs from the date of the final dexisin the process of exhaustior
domestic remedies. Where it is clear from the duteaiever that no effective remedy is availablé¢hi applican
the period runs from the date of the acts or meascomplained of, or from the date of knowledgéhaf act or it
effect on or prejudice to the applicabtghnis and Others v. the United Kingd¢aec.), no. 76573/01, 2 July 20(
Nor can Article 35 § 1 be interpreted in a mannéiclv would require an applicant to seize the Caiirhis
complaint before his position in connection witte tmatter has been finally settled at the domestiell Where
therefore, an applicant avails himself of an appiyeexisting remedy and only subsequently becomware o
circumstances which render the remedy ineffectiveay be appropriate for the purposes of Articke831 to tak
the start of the sixaonth period from the date when the applicant fiesstame or ought to have become awa
those circumstances (sBaul and Audrey Edwards v. the United Kingd@®c.), no. 46477/99, 4 June 2001).

159. Nonetheless it has been said that the sixhmtimedimit does not apply as such to continuing situad
(see, for exampledgrotexim Hellas S.A. and Others v. Gregoe 14807/89, Commission decision of 12 Febt
1992, DR 71, p. 148, ardone v. Romanjano. 35935/02, § 22, 24 June 2008); this is bexdtithere is a situatic
of ongoing breach, the tir-limit in effect starts afresh each day and it isyance the situation ceases that the
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period of six months will run to its end. ...”

126. Furthermore, the Court notes the followingesawhich are relevant in the present cor
concerning alleged continuing violations of thehtigo property and home: In its admissib
decision on the third inter-State case lodged bgr@yagainst Turkey, which relateder alia to the
Turkish authorities’refusal to allow the return of Greek Cypriots t@ithproperty and home
northern Cyprus (since the beginning of the ocdaopain 1974), the Commission accepted
applicant Government’s argument that the misrwth rule did not apply in relation to continu
situations (se€yprus v. Turkeyno. 8007/77, decision of 10 July 1978, D.R. 138p at p. 154
The Commission followed this approach in its adibiisy decision in Chrysostomo
Papachrysostomou and Loizidou v. Tui (n0s.15299/89, 15300/89 and 15318/89, D. R. 6316
at p. 250) in respect of the third applicantomplaint about the continuing refusal of act¢esse
property in northern Cyprus. In the fourth inftate case, which again concerned among
complaints the continued refusal to allow the netof Greek Cypriots to their property and hom
northern Cyprus, the Commission reserved the gquesticompliance with the simonth rule to th
merits stage. The Court dealt only briefly with tiesue, as neither Government had n
submissions on the pointyprus v. Turkeycited above, § 104). It stated as follows:

“The Court, in line with the Commissiaapproach, confirms that in so far as the appliGovernment hay
alleged continuing violations resulting from adrsinative practices, it will disregard situationsigihended si
months before the date on which the application waeduced, namely 22 November 1994. Thereford, lde
the Commission, the Court considers that practid@sh are shown to have ended before 22 May 1994 itside
the scope of its examination.”

The Court notes that in further cases relating aahern Cyprus, the objection of failure
comply with the six month rule was not raised by thspondent Government, nor was it raised
officio by the Court (sedDemadescited above, 88 14-1Eugenia Michaelidou Developments
and Michael Tymvigscited above, 88 15-18; antenides-Arestis v. Turkégiec.), no. 46347/99,
March 2005).

127. In the case ddogan and Othergcited above, 88 11114) the Court had to deal with
issue of compliance with the six-month rule in tentext of the applicant®viction from thei
village and the authoritiesefusal to let them return for a lengthy periodeT®overnment argu
that the alleged incident had taken place in 198#tauld not be regarded as being of a contir
nature. The applications lodged in 2001 were tloeeebut of time. In contrast the applicants art
that they were complaining about a continuing $itua had first turned to the domestic author
and had applied to the Court since no effectiveesyrhad been provided for a long time. The C
held as follows (§ 114):

“The Court notes that between 29 November 1994 &nugjust 2001 the applicants petitioned the offiokthe
Prime Minister, the State of Emergency Regional €nwr, the Tunceli Governor and the Hozat Disf@owernor
It appears that the applicants lodged their apfitina under the Convention on 3 December 2001 h#ginning t
doubt that an effective investigation would beiaiéd into their allegations of forced eviction athat a remec
would be provided to them in respect of their caaik. The Court further points out that it was aotil 22 July
2003 that the applicants were told that there waslystacle to their return to their homes in Bgyd#age (se:
paragraph 37 above). In these circumstances, thet Considers that the six-month tirfigit within the meanin
of Article 35 8 1 of the Convention started to ron 22 July 2003 at the earliest and, consequetitht, the
applications were brought prior to that date,3.©@ecember 2001.

In the light of the foregoing, the Court dismisske Government’s objection of failure to comply vihe six-
month rule.”

This approach was confirmed in a very similar calse concerning eviction of villaget&gyer v
Turkey(dec.) (no. 18888/02, § 73, ECHR 2006-1).

128. The case oVarnava and Othergcited above), to which the parties referred, eonec
complaints about the Turkish Governmaentontinued failure to investigate disappearancdeish
had occurred in northern Cyprus in 1974. The appbos were lodged on 25 January 1990 f
years after Turkey’s acceptance of the right fdividuals to petition the Court on 28 January 1987.

129. When dealing with the Turkish Government'gotion as to non-compliance with the six-
month rule the Court reiterated that the systerhumhan rights protection set up by the Convel
must be practical and effective. This applied nadiydo the interpretation of substantive rights
also to the interpretation of procedural provisiansl had effects on the requirements placed ¢
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parties, both Governments and applicants. For nestawhere time was of the essence
resolving an issue,tfiere is a burden on the applicant to ensure tisabthher claims are rais
before the Court with the necessary expedition riseuse that they may be properly and f
resolved” (ibid, 8160). It went on to say:

“161. In that context, the Court would confirm #pgproach adopted by the Chamber in the presentapphs
Not all continuing situations are the same; theirgadf the situation may be such that the passagime affect:
what is at stake. In cases of disappearancesaguistis imperative that the relevant domestic auities launch a
investigation and take measures as soon as a pée®rdisappeared in lireatening circumstances, it
indispensable that the applicants, who are thetiveka of missing persons, do not delay unduly imding ¢
complaint about the ineffectiveness or lack of sinstestigation before the Court. With the laps¢imie, memorie
of witnesses fade, withesses may die or becomeaagdble, evidence deteriorates or ceases to exidt,thi
prospects that any effective investigation can hdeutaken will increasingly diminish; and the Caosirowr
examination and judgment may be deprived of medningss and effectiveness. Accordingly, wt
disappearances are concerned, applicants cannbindefinitely before coming to Strasbourg. Theysnmaki
proof of a certain amount of diligence and initratand introduce their complaints without undueageWhat thi
involves is examined below.”

130. Having regard to the particular nature antssness of disappearance cases and ref
to international materials on the subject, and &sthie principle of subsidiarity, the Court notéd!
the standard of expedition expected of the relatsleuld not be rendered too rigorous. Nonethi
it concluded thatdpplications can be rejected as out of time inpfisarance cases where there
been excessive or unexplained delay on the pagppficants once they have, or should h
become aware that no investigation has been inetlgar that the investigation has lapsed
inaction or become ineffective and, in any of thesentualities, there is no immediate, real
prospect of an effective investigation being predadn the future.” (ibid. § 165).

131. As regards timames, the Court found that in a complex disapg®ae situation in tt
context of international conflict, relatives coulld expected to bring the case within, at most,rsd
years of the incident, where it was alleged thatdlwas a complete absence of any investigati
meaningful contact with the authorities; they corddsonably wait some years longer if there
an investigation of sorts, even if sporadic andypéal by problems. Where more than ten year
elapsed, applicants would generally have to shomwiocingly that there was some ongoing,
concrete, advance being achieved to justify furtteday in coming to Strasbourg (ibid. §166).

132. Applying these principles to the facts ofttbase the Court noted that the applicants
introduced their applications on 25 January 199f0estifteen years after their relatives went mis
in 1974. The Court further noted that it was nosgible to lodge applications before 28 Jan
1987, the date on which Turkey accepted the rightindividual petition. In the speci
circumstances, the Court accepted that applicatdsabted with reasonable expedition. Consid:
the lack of normal investigative procedures in tation of international conflict they col
reasonably await the outcome of the initiative®taky their Government and the United Natior
was only by the end of 1990 that it must have bec@pparent that these processes no I
offered any realistic prospects of either findihg bodies or accounting for the fate of their reés
in the near future (ibid., § 170).

(b) Application to the present case

133. The question arises whether the principlegeldped inVarnava and Otheramerely
establish an exception for disappearance casdgetgeaneral principle that the six month rule
not apply to continuing situations or whether tleguirement to introduce applicationwithout
undue delay’may be extended to other types of continuing sduoat such as the one at issue ir
present case.

134. The Court would observe at the outset thatamava and Otherg did not lay down th
application of a strict six month timenit for disappearance cases, let alone for caimig
situations in general. There is, for instance, nestjon of a precise point in time on which the six
month period would start running. However, the Gduas qualified its previous cakewy by
imposing a duty of diligence and initiative on dpahts wishing to complain about the contin
failure to investigate disappearances in {lieeatening circumstances (ibid. § 161). Failur
comply with that duty may lead to the result thategplication is rejected as being out of time
other words it may result in the applic’'s losing his or her right to have the merits of
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application examined. Like the -month rule this approach is based on the prinagbléega
certainty.

135. The Court would also note that the considmratset out in/arnava and Otherare closel
linked to the nature of the obligation at issuanaly the procedural obligation under Article 2 loé
Convention to investigate disappearances inthfeatening circumstances. As the passage of
leads to the deterioration of evidence, time hasffatt on the fulfilment of the Statebbligation ti
investigate but also on the meaningfulness anatt@fness of the Coud’own examination of tl
case (ibid. § 161). Consequently, the Court linkled applicants’obligation to introduce the
complaints before the Court to the existence amdgjness of an investigation (ibid. 88 1666)
Applicants had to become active once it was cleatr mo effective investigation would be provic
in other words once it became apparent that thmoretent State would not fulfil its obligation un
the Convention.

136. It goes without saying that there are impurtdifferences between cases concerning
continued failure to investigate disappearancescasds relating to the continued denial of acas
property and home. The passage of time and thergndaterioration of evidence and the effect
the fulfilment of the obligation at issue are l@sportant where complaints relate to property.
lesser extent, these considerations also apply evhemplaints relate to lack of access to
applicant’s former place of residence.

137. Nevertheless it cannot be said that the gase&time is without any relevance for
exercise of the rights at issue and for the Cewtin examination of the case. In that connectie
Court recalls that in cases like the present omectimtinuing nature of the violation of the righa
property and home is based on the consideratidrathapplicant who has remained the legal o
of the property concerned is deprived of havingeascto and enjoying his possessions. Ir
Demopoulos and Others v. Turk(dec.) (cited above), which concerned complaintsGrgek-
Cypriots about continued lack of access to thempprty and homes in northern Cyprus, the C
has already had occasion to describe the diffesitvhich arise where applicants may come
periodically and indefinitely to claim the loss ade of their properties and homes until a poli
solution is reached. The Court observed as foll@kl1):

“... At the present point, many decades after the lbpsgsession by the then owners, property has imyroase
changed hands, by gift, succession or otherwigseticlaiming title may have never seen, or eved tise propert
in question. The issue arises to what extent thiemaof legal title, and the expectation of enjayitne full benefit
of that title, is realistic in practice. The lossbas claimed become increasingly speculative ampathetical. Ther
has, it may be recalled, always been a strong lagdlfactual link between ownership and possessee, fo
example J.A. Pye (Oxford) Ltd and J.A. Pye (Oxford) Land it the United KingdorfGC], no. 44302/02, ECH
2007X concerning extinction of title in adverse posgmssases) and it must be recognised that withptssag
of time the holding of a title may be emptied of gmactical consequences.

138. The Court held in that case that the attémalver time of the link between the holding
title and the possession and use of the propequéstion had consequences for the interpretat
what was an effective remedy for the purpose ofchrt35 § 1 of the Convention (ibid, § 11
Similarly, the Court considers that the effectshaf passage of time cannot be disregarded whe
interpretation of the six month rule is concerned.

139. In that connection, the Court considers ¢jestteral considerations of legal certainty, w
underlie the Court’'s approach Wfarnava and Otherganay also be of relevance in the context o
present case. Without overlooking the differenceisvben that case and the present one, the
sees also certain similarities. Both concern comfdabout continuing violations in a complex post-
conflict situation affecting large groups of persomm such situations there will often be no adées
domestic remedies, or if there are, their accdggilor functioning may be hampered by pract
difficulties. It may therefore be reasonable fomplagants to wait for the outcome of politi
processes such as peace talks and negotiation$,whidhe circumstances, may offer the «
realistic hope of obtaining a solution.

140. However, as has been outlined above, theagass time has repercussions on the exe
of the rights at issue as well as on the Cguotvh examination of the case. The Court ther
considers that where alleged continuing violatiohghe right to property or home in the contexg
long-standing conflict are at stake, the time may corheman applicant should introduce his ot
case as remaining passive in the face of an unalgsguation would no longer be justified. O
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an applicant has become aware or should be awatehére is no realistic hope of regair
access to his or her property and home in the deadde future, unexplained or excessive del
lodging the application may lead to the applicati@mng rejected as out of time.

141. The Court does not consider it appropriateindicate general tim&ames. Unlik
disappearance cases where a direct link can be bedeen the progress or lack of progress
investigation and the applicastduty to introduce the application, the link betwehe progress
peace talks or negotiations and the applisapgsition is more tenuous. Moreover, negotiatianms
generally of a confidential nature and applicangsy/ranly learn about their progress by occas
official statements or press releases. Against bhiskground, the Court accepts that in corr
post-conflict situations the timigames must be generous in order to allow for thesgon to settl
and to permit applicants to collect comprehensifermation on the chances of obtaining a solt
at the domestic level.

142. Turning to the circumstances of the presergecthe Court notes that the appli
introduced his complaint on 11 August 2006. At thate more than fourteen years had ela
since the applicarg’forced displacement from his alleged propertylamde in June 1992 and m
than twelve years had gone by since the céesagreement in May 1994. Various rounds of p
talks and negotiations had been conducted withchieaing an overall solution to the conflict.

143. The Republic of Azerbaijan ratified the Comven on 15 April 2002. This was thuke
earliest point in time at which the applicant coblze brought his application before the Court.
Court considers that the assessment whether tHeappintroduced his case without undue d
should take account of objective factors and deareknts. In that context the Court notes a
important element that, in the context of theiremsiton to the Council of Europe, Armenia
Azerbaijan gave a joint undertaking (see paragéplabove) to seek a peaceful settlement c
Nagorn-Karabakh conflict. It is not in dispute between pagties that following ratification of tl
Convention by both States in 2002 a phase of iiftedsontacts and negotiations followed.

144. Thus the applicant, like hundreds of thousasfdrefugees or internally displaced per:
could for some time after the ratification of thert@ention have reasonably expected that a so
to the conflict would eventually be achieved, cantay a basis for the settlement of property is
and for the question of the return of displacedspes as one aspect. The parties differ as to
this phase came to an end. In the Csusiew their submissions show that, while theree
fluctuations in the negotiating process, it canmotsaid that one decisive phase or one single
or public statement would have extinguished allenop a political solution and would thus h
made it clear to the applicant that he should duo® his application without undue delay.

145. In any case, the Court considers that anatigortant element has to be taken into acc
namely the applicarg’ personal situation. While the Government questiowhether the applice
actually lived and had possessions in Gulistan,ldhgic fact that he had been an inhabita
Azerbaijan and had fled to Armenia during the dohfin NagornoKarabakh does not appeal
have been put into question. He had thus lostdnsehand any possessions and source of inco
may have had. At no point in time did the applicateive information that he could return to
village. The Court has already had occasion, iiffardnt context, to point out that asyluseeker
are members of a particularly underprivileged amtherable population group (sebl.S.S. \
Belgium and Greec[GC], no. 30696/09, § 251, 21 January 2011). TherCoonsiders that tl
same applies to displaced persons.

146. In the circumstances of the case, the Cantlades that by introducing his case ot
August 2006, that is four years and almost four tmemfter the ratification of the Convention
Azerbaijan on 15 April 2002, the applicant actethaut undue delay.

147. The Court therefore rejects the Governnsealijection that the application was subm
out of time for the purposes of Article 35 § 1 lo¢ tConvention, insofar as the applicardbmplaint
about continued lack of access to his propertyteorde and to the graves of his relatives in Gul
are concerned.

148. Finally, the Court considers that it does mte to decide on the Governmendbjectiol
that the application was lodged out of time in ezgpf the complaint about the alleged destru
of Armenian graves in Azerbaijan in general as tosiplaint is inadmissible on other grounds
above, paragraphs -97).
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Il. ALLEGED VIOLATIONS OF THE CONVENTION AND ITS ROTOCOLS

A. Atrticle 1 of Protocol No. 1

149. The applicant complained that the denialigfright to return to the village of Gulistan
to have access to, control, use and enjoy his prgp® to be compensated for its loss, amount
a continuing violation of Article 1 of Protocol Nb.which reads as follows:

“Every natural or legal person is entitled to thagadul enjoyment of his possessions. No one skealldprived ¢
his possessions except in the public interest abgest to the conditions provided for by law andthg gener:
principles of international law.

The preceding provisions shall not, however, in ay impair the right of a State to enforce suchislas i
deems necessary to control the use of propertgéordance with the general interest or to secuggptyment ¢
taxes or other contributions or penalties.”

1. The parties’ submissions

150. The respondent Government argued firstly tti@tpplicant had only complained abour
house which appeared to have been destroyed ameddteecould not be the object of any contini
violation. Secondly, even if the applicamtomplaint were to be understood as concernirgtht
land on which the house had been situated, thayedrghat it was not established that he act
had any possessions in Gulistan.

151. In the Governmerst’ contention the applicant had not submitted geffic evidence i
respect of his alleged possessions in Gulistany Explained that the technical passport was il
first place an “inventory-technicalocument. They acknowledged that the technicalpoassf the
house constituted secondary evidence, as it wasallyrissued only to the person entitled to us:
house. However, as a rule the technical passpartdarefer to the primary title of ownership. T
1985 Instruction on the Rules of Registration ofukiag Facilities had specified which docum
constituted primary evidence of the title. A primaitle of ownership was created by the I«
authority’s decision to allocate land or a house for privege. As a rule, a copy of the abstrac
that decision was given to the entitled person. fEleanical passport submitted by the applicant
deficient as it did not refer to any primary titsé ownership. He had not submitted any docui
qualifying as primary title either. By way of exalaphe Government mentioned that the decisic
the Lachin District Soviet of Peop&e’Deputies of 29 January 1974 submitted by onehe
applicants in the case @&@hiragov and Otherwy. Armenia[GC] (no. 13216/05) constituted st
primary evidence.

152. In addition, the Government stated that tHead not been any central land registe
Azerbaijan at the time of the hostilities. In angse, land cadastres under Soviet law hat
contained information on individual citizentights in respect of immovable property. Baseds
decision of the Council of Ministers of the Azeljbai SSR of 9 March 1985, the registration
technical inventory of housing facilities had bemganised by the local administrative authori
Consequently, all documents relating to citizemghts in respect of immovable property were
by the local authorities. The Government submitteat it had not been possible to locate
documents constituting primary evidence in respettthe applicans alleged possessio
According to information provided by the relevantteorities of the Goranboy Region there wer
documents relating to the plot of land, the housd ather buildings allegedly owned by
applicant.

153. Referring to the Court’s cakav, the Government acknowledged that if the appliaver:
able to establish that he owned a house or a pland these might be regarded as “possessions
within the meaning of Article 1 of Protocol No.They submitted that until to date no laws had
adopted in respect of property abandoned by etAmmenians in the course of the conf
Consequently, the alleged legal title of the agplichad not been interfered with.

154. While the relevant laws of the Azerbaijan S&8ich were still applicable at the time of
hostilities did not provide for private ownershtpey allowed citizens to own houses as indivi
property. In contrast, all land was owned by th&t&StNevertheless plots of land could be alloto
individuals for their use for an indefinite periofltime for purposes such as housing and farr
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Decisions to allocate land were taken by the lacahority, namely the Executive Committet
the Soviet of People’Deputies of the district concerned. A person tonv land was allotted h
the right to use it, a right which was protectedldy. A new law on property, allowing house:
land to be transferred into a persorprivate ownership, had been adopted in the Repuf
Azerbaijan on 9 November 1991, but was not applecai the material time, i.e. in 199P-
Detailed rules on the privatisation of land platsluding individual houses allotted to citizens &
introduced later, by the 1996 Law on Land Reform.

155. In any case, the respondent Government niaéatas their principal submission that t
did not have any effective control over the villaG@ensequently, they were not in a position to t
the applicant access to his alleged possessionsaand thus not be held responsible for the all
continuing violation.

156. The applicant maintained that he had subdn#teficient evidence to show that he had |
in Gulistan with his family until June 1992 and l@gined a house and land of some 2,100 sq. r
other possessions there. He referred in particaltre technical passport of the house establist
1991, and to the plan of the house, underlining hleahad submitted both documents already
his application.

157. Furthermore, the applicant contested the fdovents submission, according to wh
copies of the local authority’decision to allocate land were usually givenh® éntitled perso
Relying on written statements of two former membarghe Gulistan Village Council, he asse
that the decisions of the Village Council to allecdand were simply recorded in the courscil’
register. In any case, it was impossible in practw build a house without the Village Coureil’
permission.

158. The applicant also contested the Governmeassertion that the technical pass
submitted by him was deficient in that it did netfar to a primary title of ownership. He argued
Article 2 of the 1985 Instruction on the Rules @ddistration of Housing Facilities relied on by
Government provided that in rural areas houses weebe registerethter alia on the basis of tl
“list of homesteads, abstracts from them, [or] emegiifrom the Village or Regional Execut
Committees of Peoples’ Deputiehe list of homesteads meant the register of thlagé Council
As explained above, no copies of the Village Colusdlecision were given to the villagers.
Government’s reference to the decision of the Lra&hstrict Soviet of People’Deputies submitt
by one of the applicants in ti&hiragov and Othergcited above) case was inconclusive, as diffi
rules applied in towns. Finally, he noted that teehnical passport submitted by him had |
established on the basis of the relevant sampie foovided by the Central Statistics Departme
the USSR. That form did not require making refeeetacany primary title of ownership.

159. Referring to the case Dibgan and Otherqcited above, §139), the applicant argued
even in the absence of a formal title a person ig gosition had to be considered to F
“possessions”In that case, relating to internally displaced passin Turkey, the Court found tl
irrespective of whether the applicants owned ti@iuses or lived in houses belonging to f
fathers, they had rights over the common landbenvillage and had earned their living from stock-
breeding and tretelling. The Court qualified these economic resesrand the revenue -
applicants derived from them as “possessions” withe meaning of Article 1 of Protocol No. 1.

160. In sum, the applicant argued that the refo$access to his property in Gulistan, o
award him compensation, constituted a continuiradation of Article 1 of Protocol No. 1. In ref
to the Governmend’ argument of lack of effective control over Guistthe applicant submitted t
even if this were established, the Governmergsponsibility would be engaged as a result «
positive obligations under the Convention (see gragh 57 above)n the applicans contention tr
Government have failed to meet their positive dilimn to secure his rights under Article 1
Protocol No.1 through a process of political resoluor otherwise.

161. The intervening Government agreed with tigeiaents submitted by the applicant.

2. The Court’s assessment

162. The Court considers, in the light of the jgaitsubmissions, that the complaint ra
serious issues of fact and law under the Conventibe determination of which requires
examination of the merits. The Court concludesetfoge that this complaint is not manifestly-
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founded within the meaning of Article 35 § 3 (a) ttie Convention. No other ground
declaring it inadmissible has been established.réfbee the complaint should be decle
admissible.

B. Article 8 of the Convention

163. The applicant complained that the denialigfright to return to the village of Gulistan
to have access to his home and to the graves aklisves constitutes a continuing violatior
Article 8 which reads as follows:

“1. Everyone has the right to respect for his aévand family life, his home and his correspondenc

2. There shall be no interference by a public @ty with the exercise of this right except such ia ir
accordance with the law and is necessary in a datiosociety in the interests of national secunityblic safet
or the economic welbbeing of the country, for the prevention of disarde crime, for the protection of health
morals, or for the protection of the rights andeftems of others.”

In respect of the lack of access to the gravessofdhatives, the applicant also relied on Artic3
and 9 of the Convention. However, the Court had momicated this complaint under Article
alone.

1. The parties’ submissions

164. The respondent Government asserted that ppécant had not submitted sufficie
evidence to show that he actually lived in Gulistawd had a home there. They explained that |
the Soviet system of residence registratioopiskasystem) everyone had to be registered at |
her place of living. In rural areas registrationswssued by the governing body of the region w
also kept the register. The fact of registratiors wacorded in the citizes'internal passport by
registration stamp and in the archives of the l@ahorities. In the present case, the Govern
had not been able to locate any documents rel&tirige applicant, as the archives of the rele
local authorities, including the Civil Registry @& and the passport archives of the Shaht
Village Regional Department had been destroyechdutie hostilities.

165. Again, the respondent Government maintairseethair principal submission that they
not have any effective control over the villagen€equently, they were not in a position to grae
applicant access to his alleged home or to theegra¥ his relatives and could thus not be
responsible for the alleged continuing violations.

166. The applicant maintained that he was borngaed/ up in Gulistan and lived there in
house with his family from the early 1960s untihduL992. He referred to the evidence submitt
support of his complaint under Article 1 of Protbbm. 1. In addition, he referred to the copy o
former Soviet passport, which confirmed that he Wwash in Gulistan in 1929 and to his marri
certificate which showed that he had got marriedGulistan in 1955, underlining that he |
submitted both documents already with the appboati-urthermore, he stated that he was no I«
able to submit a complete copy of his former Sowassport (including the page with
registration stamp showing that he lived in Guhgtas that passport had been destroyed in
when he had obtained an Armenian passport.

167. The applicant argued that the applicabilityAsticle 8 depended on the existence
“sufficient and continuous links with a specificape” or ‘toncrete and persisting links with
property concerned’riteria which he fulfilled in respect of his honmeGulistan. As followed froi
the Court’'s caséaw relating to northern Cyprus, these links weot broken by his prolong:
involuntary absence. He added that this assessamhtthus the applicability of Article 8 we
independent from the question of ownership of thenfie” at issue. In respect of his relatives
graves he argued that the denial of access to vi@ated his right to respect fopfivate and famil
life” as guaranteed by Article 8. He asserted that dmart the fact that he was unable to visit
graves of his relatives, he suffered in particédam the insecurity as to their fate.

168. In sum, the applicant argued that the refafahccess to his home, or to award
compensation, and the denial of access to the gi@vais relatives constituted continuing violat
of Article 8 of the Convention. In reply to the Gamments argument of lack of control oy
Gulistan, the applicant submitted that even if thisre established the Government had faile
comply with their positive obligations to secures lights under Article 8 through a proces:
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political resolution or otherwis
169. The intervening Government agreed with tigeiaents submitted by the applicant.

2. The Court’s assessment

170. The Court considers, in the light of the jgaitsubmissions, that the complaint ra
serious issues of fact and law under the Conventibe determination of which requires
examination of the merits. The Court concludesdfoge that this complaint is not manifestly ill-
founded within the meaning of Article 35 § 3 (a)té Convention. No other ground for declarir
inadmissible has been established. Therefore timplaint should be declared admissible.

C. Article 13 of the Convention

171. The applicant complained that no effectiveedy was available to him in respect of all
above complaints. He relied on Article 13 whichd®as follows:

“Everyone whose rights and freedoms as set forftin@} Convention are violated shall have an effectiemed
before a national authority notwithstanding that tholation has been committed by persons actingnirofficia
capacity.”

1. The parties’ submissions

172. The respondent Government referred to theeclmk between Article 35 8§ 1 of 1
Convention requiring applicants to exhaust domesticedies and Article 13 enshrining the rigt
an effective remedy. Referring to their submissiomsespect of exhaustion of domestic reme
they reiterated that the applicant had effectiveaeies at his disposal. They contested in parti
the applicant allegation that there was an administrative praatf preventing ethnic Armenie
from pursuing their cases before the Azerbaijaniriso While there might be certain pract
difficulties due to the unresolved conflict thesadhnot prevented a number of Armenians f
pursuing their cases before the Azerbaijani coadsyas shown by the statistics and in particuf
the two cases referred to in respect of exhausticlomestic remedies.

173. For his part, the applicant also referreth®arguments submitted in respect of exhau
of domestic remedies maintaining that the Goverrirhad failed to adduce proof of the existenc
effective remedies. In any case, he alleged tharetlvas an administrative practice which wi
make any attempt to use existing remedies futile.

174. The intervening Government agreed with th@iegnt that there were no effective reme
available to ethnic Armenians who had been forctliplaced from Azerbaijan during the conflict.

2. The Court’s assessment

175. The Court considers, in the light of the jgaitsubmissions, that the complaint ra
serious issues of fact and law under the Conventibe determination of which requires
examination of the merits. The Court concludesdfoge that this complaint is not manifestly ill-
founded within the meaning of Article 35 § 3 (a)té Convention. No other ground for declarir
inadmissible has been established. Therefore timpleant should be declared admissible.

D. Article 14 of the Convention

176. Finally, the applicant complained with a viewhis complaints set out above that he
been subjected to discrimination on the basis sfdtihnic origin and his religious affiliation.
relied on Article 14 of the Convention, which prdes as follows:

“The enjoyment of the rights and freedoms set fortlihe] Convention shall be secured without disénatior

on any ground such as sex, race, colour, languatjgion, political or other opinion, national oo@al origin
association with a national minority, property thior other status.”

1. The parties’ submissions

177. The Government asserted that the applicarst ma@ subjected to any discriminat
measure on account of his ethnic origin or religiaffiliation. Referring to their objectioratione
persona against the admissibility of the application, thegntested in particular the applic’s
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submissions concerning the alleged destructionrofehian cemeteries in Azerbaij

178. The applicant maintained that only ethnic Anmns had been forced by the Azerba
military to flee their property and homes in thetext of the armed conflict and had been unat
return or to make use of any effective remediesesin

179. The intervening Government agreed with th#iegnt.

2. The Court’s assessment

180. The Court considers, in the light of the jgaitsubmissions, that the complaint ra
serious issues of fact and law under the Conventibe determination of which requires
examination of the merits. The Court concludesdfoge that this complaint is not manifestly ill-
founded within the meaning of Article 35 § 3 (a)té Convention. No other ground for declarir
inadmissible has been established. Therefore timplaint should be declared admissible.

For these reasons, the Court
Dismissesunanimously, the Government’s objection basedsdeclaration;

Dismisseshy a majority, the Government’s objection concegrilne Court’s jurisdictiomatione
temporis

Dismissesby a majority, the Government’s objection concegncompliance with the simontt
rule;

Joins to the meritd)y a majority, the Governmestbbjection concerning lack of jurisdiction
responsibility;

Joins to the meritshy a majority, the Governmest'objection that the applicant lacks vic
status as far as his complaint concerns the gi@veis relatives;

Joins to the meritsby a majority, the Governmest'objection concerning the exhaustior
domestic remedies;

Declares,inadmissible by a majority, the applicatomplaint concerning the alleged destruc
of Armenian graves in Azerbaijan in general;

Declaresadmissible, by a majority, the remainder of theliggfion without prejudging the mer
of the case.

Michael O’Boyle Nicolas Bratza Deputy Registraestdent
SARGSYAN v. AZERBAIJAN DECISION
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