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Abstract:

In the 2018 Global Compact on Refugees, Members States of the General Assembly committed to
increase the availability and predictability of ‘complementary pathways’ to protection and solutions
for refugees. Such pathways include family reunification, private or community sponsorship,
humanitarian admission programmes, and education and labour mobility opportunities. This report
takes a closer at the nature and types of complementary pathways that exist, and the role they do,
and could, play within the international refugee protection regime. It focuses on the following three
questions: 1) What are complementary pathways? 2) Why should complementary pathways be
expanded? 3) How should complementary pathways be developed and implemented?
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Executive summary

Introduction

1. In 2018, the United Nations General Assembly adopted the Global Compact on
Refugees (Refugee Compact), a non-binding set of political commitments by states
to strengthen international responses to refugee movements and increase
cooperation and responsibility-sharing in the protection of refugees. One of Refugee
Compact’s core objectives is to expand access to third country solutions for refugees
— opportunities for refugees residing in first countries of asylum, with no prospects of
local integration nor return to their country of origin, to gain admission and lasting
stay in a third country where they can rebuild their lives. As part of this objective,
Members States of the General Assembly committed to increase the availability and
predictability of ‘complementary pathways’ to protection and solutions for refugees,
and to ensure that complementary pathways are made available on ‘a more
systematic, organized, sustainable and gender-responsive basis, [with] appropriate
protection safeguards’.

2. The Refugee Compact does not define complementary pathways, but cites a number
of current examples, including: family reunification, private or community
sponsorship programmes, humanitarian admission programmes, and education and
labour mobility opportunities. Complementary pathways such as these have clear
benefits for the protection of refugees. They provide an additional alternative to the
three traditional durable solutions — return, resettlement and local integration —
expanding options for displaced people to re-establish themselves and providing
mechanisms for international responsibility-sharing in the protection of refugees.
They may have additional benefits for host states, by facilitating the successful
integration of refugees within local communities, or enabling governments to address
their domestic labour and skills shortages. However, the role of complementary
pathways in refugee protection is not entirely straightforward. Access for refugees is
often limited, due to a lack of information or their inability to meet onerous
administrative criteria. In some cases, complementary pathways may not provide
adequate protection safeguards to ensure that refugees have their rights are
respected and can pursue their long-term aspirations.

3. The ‘Three-Year Strategy on Resettlement and Complementary Pathways’ (Three-
Year Strategy), published by UNHCR in 2019, sets a goal of two million people to
benefit from complementary pathways by 2028. If this goal is to be achieved, and to
advance the overall objectives of refugee protection, there is a pressing need to
better understand the nature of complementary pathways, and to articulate how
states can develop and expand complementary pathways in a way that ensures that
they promote, and do not undermine, the international refugee protection regime.

4.  This report addresses this need by considering the following three questions:

What are complementary pathways?
Why increase complementary pathways?
How should complementary pathways be developed and implemented?
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What are complementary pathways?

5. The Three Year Strategy on Resettlement and Complementary Pathways defines
complementary pathways as:

safe and regulated avenues that complement refugee resettlement and by
which refugees may be admitted in a country and have their international
protection needs met while they are able to support themselves to potentially
reach a sustainable and lasting solution.

6. The most commonly cited examples of complementary pathways for refugees are:
family reunification, private or community sponsorship programmes, humanitarian
admission programmes, and education and labour mobility opportunities.
Complementary pathways commonly operate as standalone mechanisms for refugees’
travel and stay in the destination country. However, different types of complementary
pathways may also be used in combination — for example, where community
sponsorship is used to support refugees accessing education pathways or
humanitarian admission programs.

7. Complementary pathways vary significantly, according to both their eligibility criteria
and/or their place within the destination country’s broader migration programs. For
example, access to ‘needs-based’ complementary pathways, such as humanitarian
visas and admission programs, is based on an assessment of a refugee’s vulnerability
and international protection needs. ‘Qualifications-based’ pathways, such as education
or labour mobility, depend on a refugee having certain educational qualifications, skills
or work experience. ‘Custom’ complementary pathways involve the creation of specific
migration and/or visa categories designed to provide admission and stay for refugees
(whether based on needs or qualification). Other complementary pathways simply
involve refugees accessing regular migration pathways, such as student or skilled
worker visas, that are generally available to anyone, though they may require
assistance or certain administrative waivers to do so. In fact, the diversity that exists
between the various kinds of complementary pathways makes it difficult to identify with
clarity what is, or is not, complementary pathway. It raises the question of whether a
single definition of ‘complementary pathways’ is possible or even desirable.

8. In considering the question — What are complementary pathways? — this report
identifies a number of further issues and questions to be resolved. These require more
detailed consideration by UNHCR, states, and other actors engaged in the
development and implementation of complementary pathways. They include:

1. Whatis the purpose of defining ‘complementary pathways’? How might the
definition of complementary pathways differ depending on the various purpose/s
for which they are defined — for example, to encourage government action, to
measure refugees’ access or benefits, or to assess states’ contributions towards
international responsibility-sharing?

2.  What are the common elements of the various different kinds of complementary
pathways and what are the differences? How can the categorisation of different
kinds of complementary pathways enhance understanding and promote further
development of such pathways?
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3. How should the needs for clarity and to assess progress towards the expansion
of complementary pathways be balanced with the overarching objectives of the
Refugee Compact and refugee protection?

Why increase complementary pathways?

9.

10.

11.

Complementary pathways are largely intended to address the vast shortfall between
the number of refugee resettlement places available each year and the number of
refugees in first countries of asylum and for whom other durable solutions, including
return or local integration, are not available. This is not the only reason that states
should develop and implement complementary pathways, however. In addition to
their commitments under the Refugee Compact, a range of other international
frameworks support, and should guide, states in the expansion of complementary
pathways. These include: the Global Compact for Safe, Orderly and Regular
Migration (Migration Compact); the 1951 Convention relating to the Status of
Refugees (Refugee Convention); numerous international and regional human rights
law instruments, including the ICCPR, ICESCR, the ILO Conventions and regional
human rights treaties; and the UN 2030 Agenda for Sustainable Development,
including the Sustainable Development Goals (SDGS).

Within these relevant normative frameworks, a number of the core objectives of
complementary pathways can be identified. These are: to meet the international
protection needs of people whose lives and freedoms are at risk; to provide durable
solutions to refugees who find themselves in first countries of asylum without access
to other durable solutions such as return or resettlement; to achieve self-reliance for
refugees by allowing them to re-establish themselves and pursue their own goals
and livelihoods; and to promote responsibility-sharing among states in the protection
of refugees. In addition, there are a number of other, more subsidiary, objectives that
complementary pathways serve. These include: fostering positive public attitudes to
refugees amongst host states and communities, by promoting integration and
emphasising refugees' skills, experiences and family relationships; addressing
domestic labour and skills shortages in destinations countries; promoting broader
access to safe, regular and orderly migration; and enhancing equitability in access to
international study and work opportunities.

Realising the various objectives that complementary pathways can achieve will not
always be straightforward, however. Indeed, given the multitude of actors and
interests potentially involved in complementary pathways, and the consideration of
factors (such as refugees' qualifications or available community support) not directly
connected to refugees' international protection needs, this report identifies a number
of issues and question that require further attention in order to ensure that
complementary pathways ultimately enhance, and do not undermine, the protection
of refugees. These include:

1. What gaps exist between the rights afforded to refugees under international law
and the rights afforded to refugees under existing or proposed complementary
pathways?

2. Under what conditions, or in what situations, might the multiple interests and
objectives involved in complementary pathways come into tension or conflict?
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3. How can protection outcomes for refugees be balanced with the interests of
other actors engaged in complementary pathways to generate 'win-win'
opportunities for both refugees and destination states?

How should complementary pathways be developed and
implemented?

12. In order to ensure that complementary pathways achieve their intended objectives -
in particular, the core objectives of refugee protection, durable solutions and
international responsibility sharing - and that they uphold states' international
commitments and obligations, certain minimum standards are required. Questions
regarding the appropriate standards for complementary pathways include: must
complementary pathways guarantee refugees a durable solution, such as permanent
residence or citizenship? Do temporary migration channels provide sufficient access
to protection and durable solutions for refugees who access them? What is the
relationship between complementary pathways and asylum - in particular, can
complementary pathways provide meaningful solutions for refugees in states lacking
effective national asylum systems? How important is formal recognition of refugee
status in promoting the objectives of complementary pathways and the integrity of
the international protection regime?

13. This report proposes seven key principles or standards against which
complementary pathways may be assessed to determine whether, and to what
extent, they uphold their objectives, as well as the international commitments and
obligations of destination states. According to these principles or standards,
complementary pathways should:

¢ maintain the principle of additionality, by being additional to (and never a
replacement for) resettlement and by increasing the overall number of refugees
able to access third country solutions;

e adopt clear eligibility criteria, including clear standards and procedures for
determining potential beneficiaries' international protection needs;

o facilitate refugees' access to durable solutions, by either directly providing
access to permanent solutions, or by ensuring that the rights of refugees are
fully respected as they work towards a lasting solution to their displacement;

e preserve the principle of asylum and access to fundamental rights, in particular
by upholding the principle of non-refoulement and ensuring that no person is
returned to a territory in which his or her life or freedom is threatened,;

e provide opportunities to 'scale up’, to enable complementary pathways to reach
their potential as a tool for protection and solutions on par with (or beyond) that
of resettlement;

e incorporate, to the extent possible, mechanisms and procedures that allow
refugees to access them independently of assistance by UNHCR or other non-
government organisations, while still maintaining sufficient protection
guarantees; and
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e ensure transparency and accountability at all stages of the process, including
with respect to the involvement of private actors, such as employers, universities
and civil society organisations.

14. These principles or standards provide a starting point for thinking about how states
(and others) should go about developing, implementing and expanding
complementary pathways. However, further consideration should be given to exactly
what is required under each, and whether any additional standards should apply. In
particular, this report identifies the following key issue and question for further
discussion:

1. What standards are required to ensure that complementary pathways uphold
their objectives and states' international commitments and obligations? How can
the need for 'minimum standards' be balanced with the more progressive
development of complementary pathways?

2.  What obligations do non-state actors have in the facilitation of complementary
pathways? What is their role in ensuring that complementary pathways meet
relevant minimum standards?

3. How can relevant standards be communicated to states and other actors? What
monitoring mechanisms are required to maintain 'quality control' over
complementary pathways and ensure that refugees accessing them are fully
informed of the potential benefits and/or risks they entail?

Conclusion

15. In conclusion, complementary pathways provide a significant opportunity to enhance

refugees’ access to protection and durable solutions, and to facilitate international
responsibility-sharing in the protection of refugees. They also provide potential
benefits to states and communities hosting refugees, helping to address current skill
and labour shortages in countries of destination and fostering positive public
attitudes to refugees. However, realising these benefits requires clarity in the nature,
objectives and minimum standards required of complementary pathways, and clear
frameworks for implementation that will ensure that such pathways promote, and do
not risk undermining, the international protection regime.
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1. Introduction

1.1. Background

In 2018, the United Nations General Assembly adopted the Global Compact on Refugees
(Refugee Compact) — a non-binding set of political commitments by states to strengthen
international responses to refugee movements and increase cooperation and
responsibility-sharing in the protection of refugees.! As part of the Refugee Compact,
Members States of the General Assembly committed to increase the availability and
predictability of ‘complementary pathways’ for refugees?and to ensure that
complementary pathways ‘are made available on a more systematic, organized,
sustainable and gender-responsive basis, [and] contain appropriate protection
safeguards’.®

Complementary pathways are not defined in the Refugee Compact itself, but UNHCR’s
‘Complementary Pathways for Admission of Refugees to Third Countries: Key
Considerations’ (Key Considerations) describes them as:

safe and regulated avenues that complement refugee resettlement and by
which refugees may be admitted in a country and have their international
protection needs met while they are able to support themselves to
potentially reach a sustainable and lasting solution.*

Existing examples of complementary pathways for refugees include: family reunification
programs, community or private sponsorship, humanitarian visas and other humanitarian
admission programmes, educational pathways through the grant of scholarships and
student visas, and labour mobility opportunities for refugees.®

Complementary pathways for refugees contribute towards three of the four overarching
objectives of the Refugee Compact, namely: easing pressure on host countries, enhancing
refugee self-reliance and expanding access to third country solutions.® They provide a
significant opportunity to enhance international protection worldwide, by increasing the
number of refugees who can access safety and solutions outside already-stretched first
countries of asylum. As well as increasing in numerical terms the number of refugees able
to access third country solutions, complementary pathways have additional potential
benefits, including: easing already tight labour market situations in countries of first
asylum,” promoting leadership, independence and integration among refugees® and
providing a ‘bridge’ between humanitarian and development assistance for refugees.® The
Refugee Compact’s call to expand complementary pathways for refugees has been widely
endorsed by international organisations — including the International Labour Organization
(ILO), International Organization for Migration (IOM), European Commission and Amnesty
International'® — who urge states to ‘expand and increase’ avenues for the admission of
refugees,*tincorporate these avenues into their national laws and policies,'? and move
from a system that ‘encourages uncontrolled and irregular migratory flows to a fairer
system which provides orderly and safe pathways’.'3
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Yet, the role of complementary pathways within the international protection regime is not
entirely straightforward. As UNHCR notes, ‘[clJomplementary pathways are often not
accessible for refugees’.* Many refugees are unable to meet the basic visa requirements
of destination countries, including possession of a travel document and basic language or
education requirements. Operational challenges include difficulties for refugees in
accessing accurate information about relevant pathways or obtaining the financial
assistance necessary to meet administrative and travel costs.'®> Some so-called
‘complementary pathways’ do not include necessary protection safeguards,'® meaning that
the rights of refugees, including the critical right not to be returned to harm, may not always
be sufficiently guaranteed. The temporary nature of some complementary pathways, such
as temporary labour schemes or student visas, limits the extent to which they provide
‘durable’ solutions or ‘resolve the fundamental precariousness of refugees’ status’.'” Such
pathways may even ‘exacerbate rather than reduce refugees’ vulnerabilities’ — for
example, by exposing them to exploitative labour migration programs.*8

In 2019, UNHCR published ‘“The Three-Year Strategy on Resettlement and
Complementary Pathways’ (Three-Year Strategy). Developed in collaboration with more
than 90 stakeholders, including some states, the Three-Year Strategy calls for
‘[s]ustainable and predictable growth’®in complementary pathways with the goal that, by
the end of 2028, two million people will benefit from complementary pathways.2° This is
double the number (one million) set for resettlement places in the same period.?! In this
context, there is a critical need to better understand the role of complementary pathways in
refugee protection, and to consider how states and others can develop and expand
complementary pathways in a way that ensures that they promote, and do not undermine,
the overarching objectives of the international refugee protection regime.

1.2. Structure of this report

This report takes a critical look at complementary pathways with the aim of exploring three
main questions:

What are complementary pathways?
How are complementary pathways defined? What different types or categories of
complementary pathways are available?

Why complementary pathways?

Why should states develop and expand complementary pathways for refugees? What are
states’ international commitments and obligations with respect to the development and
implementation of complementary pathways? What are the main objectives of
complementary pathways, and what are the risks?

How should complementary pathways be developed and implemented?

What are the key considerations for states in developing or expanding complementary
pathways? What standards are required to ensure that complementary pathways promote
their objectives and adhere to states’ international commitments and obligations?

8 THE ROLE OF ‘COMPLEMENTARY PATHWAYS’ IN REFUGEE PROTECTION



This report has three main sections, addressing each of these three questions in turn.
Following this Introduction, Section 2 takes a closer look at the meaning and scope of
‘complementary pathways’, setting out the most common examples of complementary
pathways and exploring how they might be better understood or categorised. Section 3
articulates the impetus and objectives for developing and expanding complementary
pathways for refugees. It outlines key international governance frameworks that apply to
complementary pathways, including not only the Refugee Compact but also other binding
and non-binding normative frameworks that should guide states in their development and
implementation of complementary pathways. This section also articulates the various
objectives that complementary pathways aim to achieve. This includes core objectives
relating to protection, durable solutions and international responsibility-sharing, as well a
range of other, subsidiary objectives that complementary pathways pursue. Finally,
Section 4 considers how states should go about developing and implementing
complementary pathways for refugees. This section explores what standards may be
required to ensure that complementary pathways promote, and do not undermine, their
objectives as well as the international commitments and obligations of states. The analysis
in Sections 2, 3 and 4 of this report draws on individual examples of complementary
pathways to highlight or illustrate specific issues and questions. A more detailed set of five
individual case study analyses is provided in an Appendix to this report.

This report represents only a very preliminary step in exploring the ‘what, why and how’ of
complementary pathways. As such, Sections 2, 3 and 4 of this report each conclude by
setting out ‘key issues and questions’ for further consideration with respect to each
of the three main questons —what, why and how? These issues and questions require
significantly more analysis than is provided in this report, as well as input from a broader
range of stakeholders, including governments, international organisations, employers,
educational institutions, communities and refugees themselves. In this context, it is hoped
that this report might provide a useful starting point for those wishing to better understand
the nature and purpose of complementary pathways, and a conceptual framework to
support some of the further discussion and analysis required.

2. What are complementary pathways?

The exact meaning of the term ‘complementary pathway’, and what is required for a
particular migration opportunity or program to ‘count’ as a complementary pathway,
remains subject to ongoing discussion.?? Questions remain regarding the minimum, or
essential, components of complementary pathways, and whether some pathways (such as
community sponsorship) are really separate pathways, or rather tools that can be used to
support and facilitate other pathways, such as resettlement. One of the core challenges of
defining ‘complementary pathways’ is capturing the range and diversity of pathways and
programs that might fall within this term. For example, humanitarian admission programs,
such as dedicated humanitarian corridors and ‘protected entry procedures’, are
established for the express purpose of providing safe access to territory for those wishing
to seek asylum. They differ significantly in their objectives and operation from
complementary pathways such as education and labour mobility pathways — which are
designed for non-humanitarian purposes and directed primarily at the economic interests
of states.
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Clarity in the meaning of ‘complementary pathways’ is an important part of efforts to
expand such pathways, and critical to the achievement of the Three-Year Strategy’s
goal of two million refugees to benefit from complementary pathways by 2028. This
section begins by describing some of the commonly cited examples of complementary
pathways, before exploring the different ways that complementary pathways might be
understood and categorised. Rather than trying to identify the minimum core components,
or standards, that complementary pathways require, this section takes an expansive view
of complementarity in order to identify the variety and types of pathways that exist.
Questions about the essential components, or minimum standards, that complementary
pathways should provide are instead explored in Section 4, which discusses how states
should develop and implement complementary pathways.

2.1. Common examples of complementary pathways

The most common examples of complementary pathways for refugees are: humanitarian
visas and admission programs, community sponsorship, family reunification, labour
mobility, and education pathways.?® Each of these complementary pathways provides
an independent pathway for refugee admission and stay in another country. They may also
be combined in practice — for example, where humanitarian visas or community
sponsorship programs are used to facilitate refugees’ entry and access to education
programs.

2.1.1. Humanitarian visas and admission programs

Humanitarian admission programs provide individuals in need of international protection
with admission and stay in a third country, particularly in situations involving large-scale
displacement and requiring a swift response.?* They are needs-based — specifically
developed to provide admission and protection to displaced persons. However, the
eligibility criteria for humanitarian admission programs may differ from those used for
UNHCR'’s resettlement program. While humanitarian admission programs may provide
access to permanent residency, in practice, most provide only temporary status or stay in
the country of admission. These are sometimes also referred to as Temporary Protection
or Stay Arrangements (TPSAS).?®

Humanitarian admission programs may be facilitated by humanitarian visas — specifically
designed visas used to facilitate admission to territory for displaced persons. However,
humanitarian visas may be used to facilitate entry under other pathways as well — for
example, community sponsorship or education pathways.?® In some cases, humanitarian
visas are used in conjunction with ‘protected entry schemes’, allowing individuals to apply
for protection prior to travelling to the country of destination.?” In others, individuals
travelling on humanitarian visas have their international protection needs assessed only
after they arrive in the country of admission.?®In 2015, for example, Italy established
‘Humanitarian Corridors’ — safe pathways to allow mostly Syrian asylum seekers to travel
to Italy and apply for refugee status once there.?®
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2.1.2. Community sponsorship

Community sponsorship is a broad term used to describe any refugee admission program
where ‘individuals, groups of individuals or organizations ... come together to provide
financial, emotional and practical support for the reception and integration of refugees
admitted to third countries’.3®* Community sponsorship can provide a standalone
complementary pathway — separate to resettlement and with its own, dedicated annual
guotas — thereby making ‘protection available to new groups of refugees... and [tapping]
into private resources that allow governments to expand their resettlement
commitments.’3* Community sponsorship can also operate as a tool to facilitate and
support refugees accessing other pathways?3?— for example, where individuals,
communities and civil society organisations provide social, financial or logistical support to
refugees accessing education pathways or humanitarian admission programs.® The exact
structure of community sponsorship pathways can vary greatly, depending on who is
responsible for nominating refugees for sponsorship (whether governments, individuals or
community groups) and the level of financial or other support provided by government in
addition to that provided by sponsors.3* In some cases, the distinction between community
sponsorship programs and resettlement programs can become blurred in practice.

2.1.3. Family reunification

Family reunification pathways provide avenues for admission and stay in third countries for
refugees who have been separated from family members.®®> They are grounded in the
rights to family protection and unity in international refugee and human rights law.3¢
Reunification of family members may take place within more general resettlement
programs.3” More commonly, it occurs within separate ‘family reunification’ pathways, that
facilitate entry and stay for family members of refugees already legally residing in the
territory. Access to family reunification pathways depends on an application lodged by a
family member already lawfully residing in the destination state. While many refugee
families are reunited this way without assistance by UNHCR or others, refugees usually
face a range of administrative and legal barriers to family reunification. These include: lack
of knowledge about options and application processes, long wait times for family members
already in the destination country to obtain the requisite residence status to support
reunification, restrictive definitions of ‘family’ in destination countries, difficulties obtaining
required documentation, and an inability to meet associated financial costs.® In response,
a number of dedicated programs have been set up to support particularly vulnerable
refugees to access family reunification. For example, the Central Mediterranean Family
Reunification Project, establish by UNHCR and its partners, aims facilitates access to
family reunification pathways for at-risk children travelling in the Central Mediterranean
region.® In practice, the barriers faced by refugees mean that ‘many refugees wait many
years for family reunification’.4°

2.1.4. Labour mobility

Labour mobility pathways for refugees, are ‘safe and regulated avenues for entry or stay in
another country for the purpose of employment, with the right to either permanent or
temporary residence’.#! Such pathways include regular labour migration programs that are
available to, and in some cases modified for, refugees, as well as temporary or permanent
entry arrangements that are specifically designed for refugees.*?> Labour mobility pathways
for refugees are often framed not only in terms of the opportunities they present for skilled
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refugees, but also as a means for host states to achieve economic benefits and address
their own labour shortages.*? They were a common solution for refugees following World
War |, when ILO matched refugees with work opportunities internationally.** At least some
refugees access international employment opportunities independently of assistance by
UNHCR or others.*® Currently, only a very small number of refugee-specific specific labour
mobility pathways are available for refugees. Canada and Australia, for example, are
currently working with non-governmental organisations, Talent Beyond Boundaries, to
undertake pilot programs in refugee labour mobility.*6 Access is limited to those refugees
with skills or qualifications in demand in countries of destination and usually depends on
the refugee having a secure job offer.

2.1.5. Third country education opportunities

Like labour mobility pathways, education pathways for refugees are of two main types. The
first is regular education migration pathways that may be accessed by, or adapted for,
refugees. In Japan, for example, the Japan International Christian University Foundation
(JICUF) facilitates refugees’ admission to study in Japan using regular student visas.*’ The
second type of education pathway comprises humanitarian entry pathways that
incorporate access to education for refugees. The World University Service of Canada’s
(WUSC) Student Refugee Program, for example, provides a pathway to admission and
study in Canada that sits within Canada’s broader humanitarian programs.“® Education
pathways may be supported by scholarships and/or sponsorship arrangements that
provide support with fees, accommodation, language training and cultural integration. Only
some education pathways entail permanent residence. Others envisage post-education
access to employment or further study, or the opportunity to apply for residence.*® These
latter pathways are sometimes described as part of a ‘progressive approach to solutions’.*°

2.2. Different categories of complementary pathways

As noted above, one of the key challenges in defining complementary pathways is how to
capture the diversity of such pathways within a single category. While the pathways
described above all generally satisfy UNHCR’s broad definition of complementary
pathways as ‘safe and regulated avenues’ by which ‘refugees may be admitted in a
country’ there also are considerable variations between them. These differences include in
relation to: who is eligible to access the pathway, who is responsible for selecting
beneficiaries, what rights or benefits are provided to refugees, the extent and nature of
UNHCR’s involvement, and the number of places offered each year.

These differences exist not only between the different examples of pathways described
above, but also within them. As noted above, for example, Canada’s WUSC Student
Refugee Program is similar to its resettlement. It provides permanent residence to more
than 130 refugees each year living in Jordan, Kenya, Lebanon, Malawi, Tanzania or
Uganda who travel to Canada to study at one of approximately 95 universities.5! In
contrast, JICUF’s Syrian Scholars Initiative provides two scholarships each year to Syrian
refugees living in Turkey to study at the International Christian University (ICU) in Japan.
Refugees are assisted by JICUF to enter Japan using regular student visas, with no
guaranteed pathway to longer term or permanent stay beyond the period of study.>?
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Diversity within and between in complementary pathways has generated considerable
discussion not only about how to define them, but also about how they might be
categorised to better understand and reflect these differences. This report considers two
main ways of categorising, or distinguishing between, different types of complementary
pathways. These are not mutually exclusive, and both could play a role in understanding
the different nature of the various complementary pathways as well as what is required to
establish them.

2.2.1. Needs- vs qualifications-based complementary pathways

The first option for categorising different kinds of complementary pathways was proposed
by RefugePoint’s Director of International Programs, Martin Anderson, during a June 2020
UNHCR-hosted roundtable discussion on complementary pathways. In essence,
Anderson proposes a distinction between those complementary pathways that are based
on refugees’ needs, and those based on refugees’ qualifications, as follows:

Needs-based complementary pathways — e.g. humanitarian visas and
humanitarian admission programs.

Access to these pathways is based primarily on protection needs, though
eligibility criteria differ to those used within UNHCR’s resettlement program.

Qualification-based complementary pathways — e.g. family
reunification, employment pathways and education pathways
Access to these pathways is based primarily on qualifications (including
familial relationships) rather than protection needs.

The distinction between needs-based and qualification-based complementary pathways is
based primarily on differences in eligibility criteria between the respective pathways.
However, it also reflects a more fundamental difference between the objectives of the
respective pathways, some of which are intended to achieve humanitarian goals, while
others may be directed toward other (non-humanitarian) goals but provide opportunities for
refugees who fulfil their criteria.

Distinguishing between needs-based and qualifications-based complementary
pathways is important in recognising the opportunities, as well as the limitations,
that the respective pathways provide, and in understanding the potential motivations of
states in establishing them. The distinction is not entirely straightforward, however, and
indeed raises a number of further questions, including: is family reunification best framed
as a qualifications-based complementary pathway, based on the close family relationship
(‘qualification’) that provides access, or a need-based pathway, based on the right (‘need’)
of refugees to achieve family reunification? Is community sponsorship an independent
complementary pathway (as suggested in UNHCR’s ‘Key Considerations’ for
complementary pathways), or is it better understood as a tool for facilitating other
pathways (as suggested by Anderson when proposing the distinction)?
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One especially important question is whether complementary pathways present
opportunities for combining needs-based and qualifications-based objectives? For
example, is there any role for individual consideration of vulnerability and/or protection
needs within qualifications-based complementary pathways? Could (or should) applicants’
vulnerabilities and protection needs be incorporated when assessing eligibility, particular
as between applicants who are otherwise similarly qualified for a particular pathway?
Does the relaxation of entry requirements for refugees under qualifications-based
pathways make them (at least partly) ‘needs-based’?

2.2.2. ‘Custom’ complementary pathways vs regular migration channels

A second option for categorising different kinds of complementary pathways is based on
the status of the respective pathways within the country of destination’s immigration
programs, as follows:

‘Custom’ complementary pathways for refugees.

These are complementary pathways that have been specifically
developed and implemented, often in conjunction with UNHCR, to provide
admission and stay for refugees (whether needs or qualification-based).

Regular migration pathways accessed by and/or adapted for
refugees.

These are regular migration pathways — including labour and education
pathways — available to any applicant, including refugees, but which may
require specific adaptation or adjustment to ensure that refugees have
equitable, or competitive, access.

The distinction between refugee-specific ‘custom’ complementary pathways and regular
migration pathways that may be accessed by refugees is important for several reasons.
The first is that, in many cases, it suggests the nature and degree of intervention that may
be required to provide refugees with access to the pathway. For example, custom
pathways require considerable work to establish them and ensure that appropriate criteria,
processes and supports are put in place. Regular migration pathways, on the other hand,
do not require initial ‘set-up’ but may require considerable assistance and advocacy to
facilitate individual refugees’ access.

The distinction between custom complementary pathways and regular migration pathways
may also be significant for states in considering whether to implement complementary
pathways, because it indicates the degree or type of change required to existing
immigration programs in order to facilitate refugees’ access. That is, custom
complementary pathways may require the creation of new visa categories and associated
legislative changes, and may have implications for overall migration programs and quotas.
Conversely, regular migration programs may require more administrative adjustments or
flexibility within existing legal frameworks to be accessible to refugees.

As noted above, these models for categorising different types of complementary pathways
are not mutually exclusive. Indeed there may be correlations between the two. For
example, needs-based complementary pathways may require custom arrangements within
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the destination states’ immigration programs, while qualifications-based pathways are
more likely to fit within existing labour and education migration channels.

2.3. Issues and questions for further consideration

Precision in what is meant by ‘complementary pathways’ is important in identifying more
clearly what is required from states to further their commitments in the Refugee Compact.
It is also a key component in assessing progress towards the goal of 2 million people
benefiting from complementary pathways by 2028 and maintaining some minimum
components or standards to ensure that complementary pathways actually uphold the
principles they are intended to achieve. However, it is worth emphasising that the need for
a clearer definition of complementary pathways is not an end in itself, but rather a means
of achieving the objectives that such pathways are designed to achieve. In particular, the
numerical goal set by UNHCR should not provide the basis or impetus for definitional
decisions. As emphasised by UNHCR'’s Special Advisor for Resettlement and
Complementary Pathways, David Manicom, the overarching objective of the Refugee
Compact is to grow ‘third country solutions’, and while definitional questions are an
important tool in working towards that objective, they should not be confused with the
objective itself.5® Given the vast diversity that complementary pathways entail, identifying a
single definition or set of criteria may be a largely artificial exercise.

In order to balance the need for clarity with the diversity of complementary pathways, a
number of questions warrant further consideration by UNHCR, states, and other actors
currently engaged in the development and implementation of complementary pathways.

What are complementary pathways?
Key issues and questions

1. What is the purpose of defining ‘complementary pathways’? How might the definition of
complementary pathways differ depending on the various purpose/s for which they are
defined — for example, to encourage government action, to measure access or
benefits, or to assess progress towards other goals, such as international responsibility
sharing?

2. What are the common elements of the various examples of complementary pathways
and what are the differences? How can the categorisation of different complementary
pathways help to increase understanding and promote further development of such
pathways?

3. How should the needs for clarity and to assess progress towards the expansion of
complementary pathways be balanced with the overarching objectives of the Refugee
Compact and refugee protection?

3. Why increase complementary pathways?

The Refugee Compact’s call to states to expand complementary pathways for refugees
comes largely in response to the ‘tremendous gap’ between the number of refugee
resettlement places available around the world and the number of refugees in first
countries of asylum and for whom other durable solutions, including return or local
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integration, are not available.>* In 2019, UNHCR was able to secure resettlement for just
4.5 per cent of those refugees deemed most in need of this durable solution.%® In light of
this shortfall, finding alternative solutions for those refugees unable to return to their
countries of origin or integrate into countries of first asylum is vital.

There are also a range of binding and non-binding international frameworks, in addition to
the Refugee Compact, that support, and should guide, states in their efforts to develop to
develop and expand complementary pathways for refugees. Within these frameworks,
complementary pathways are primarily a means of increasing access to protection and
solutions for refugees, and promoting international responsibility-sharing to relieve the
pressure on those ‘frontline’ states that host the vast majority of the world’s refugees.
However, there are other objectives that might be achieved via complementary pathways
as well, such as addressing skills and labour gaps in countries of destination (third
countries).

3.1. Governing frameworks in international law

Complementary pathways contribute towards three of the four key objectives of the GCR,
namely: easing pressure on host countries, enhancing refugee self-reliance and
expanding access to third country solutions.*® However, they also fulfil, and should be
guided by, a range of other international commitments and obligations of states relating to
refugee protection, human rights and sustainable development.

To begin with, states’ commitments under the Refugee Compact should be viewed in
partnership with their commitments under the Global Compact for Safe, Orderly and
Regular Migration (Migration Compact) as well. Under the Migration Compact, states
signatories have pledged to ‘enhance availability and flexibility of pathways for regular
migration’,%” and in particular, to:

Develop or build on existing national and regional practices for admission and stay
of appropriate duration based on compassionate, humanitarian or other
considerations for migrants compelled to leave their countries of origin, due to
sudden-onset natural disasters and other precarious situations, such as by
providing humanitarian visas, private sponsorships, access to education for
children, and temporary work permits, while adaptation in or return to their country
of origin is not possible.%®

Irrespective of debates regarding the relationship between the Refugee and Migration
Compacts, or the applicability of the Migration Compact to refugees,®® increasing access
and overcoming barriers to migration is a clear step towards increasing safe, orderly and
regular migration.

Importantly, complementary pathways also further the objectives of widely ratified, and
binding, 1951 Convention relating to the Status of Refugees (Refugee Convention).
Though the Refugee Convention does not include specific responsibility-sharing
obligations, it recognises that refugee problems are international in scope and solutions
‘cannot... be achieved without international co-operation’®® and obliges states parties to
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‘co-operate with the Office of the United Nations High Commissioner for Refugees’.®! In
addition, the Refugee Convention sets out a range of important rights, that are accrued by
refugees by virtue of their predicament as refugees and irrespective of formal recognition
or status as a refugee.®? Measures by states to develop and implement complementary
pathways must ensure that refugees are afforded these rights.

In addition to the rights set out in the Refugee Convention, refugees who access
complementary pathways are entitled to the broader range of rights that states must
provide to all persons, including those set out in the core international instruments such as
the International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR).6 While some of these
rights — for example, the right to vote or stand for public office — may be limited to citizens
or permanent residents of a state, many others must be afforded to all persons within a
state’s territory or control, including non-nationals.®*

More specific rights and standards may also apply to those moving under complementary
pathways, depending on their specific situation and the nature of the pathway. For
example, ILO standards relating to labour and migration, including ILO Guidelines on
‘Additional Pathways for Labour Mobility’, call on states to:

integrate international labour standards, the Decent Work Agenda and the
Multilateral Framework on Labour Migration, where possible, into national policies
and regional and bilateral agreements governing the development and expansion
of labour mobility pathways for refugees.®

More broadly, the 2030 Agenda for Sustainable Development, adopted by the United
Nations General Assembly in 2015, includes 17 Sustainable Development Goals (SDGS),
designed to promote equal opportunities and human rights for all people across the
globe.®® Though the SDGs are not refugee-specific, it is ‘undeniable’ that solutions for
refugees are inextricably linked with efforts to promote sustainable development.5” Actions
taken by states to develop and implement complementary pathways for refugees could
further their progress towards meeting the SDGs. The links are especially clear for labour
or education-related opportunities for refugees, which contribute directly to a number of
specific SDGs, including quality education and work education opportunities for all.®®
Complementary pathways could advance many more of the SDGs indirectly, including
health and well-being,®° sustainable cities and communities’ and partnerships.”

In addition to these international frameworks, regional frameworks will be relevant to
particular states and regions. For example, Africa’s regional refugee protection instrument,
the 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa,
calls on states parties to ‘in the spirit of African solidarity and international co-operation
take appropriate measures to lighten the burden of ... Member State[s] granting asylum’.”
In Latin America, the 2004 Mexico Declaration and Plan of Action established a regional
‘Solidarity Resettlement Program’, based on states’ commitments under the 1984
Cartagena Declaration on Refugees and to cooperate with UNHCR.”3In Europe, a wide
range of instruments govern refugee rights and states’ implementation of resettlement,
including the 1950 European Convention on Human Rights (ECHR),”*the EU Charter of
Fundamental Rights,” and Asylum Procedures Directive’® and, if adopted, the Council's
proposed European Union Resettlement Framework.”” While a full analysis of these
regional instruments is outside the scope of this report, it will be critical to understanding
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the framework of obligations and commitments that could be served, and should guide, the
development and implementation of complementary pathways by individual states.

3.2. Objectives of complementary pathways

3.2.1. Core objectives

Complementary pathways provide one of a broad range of strategies within the
international refugee protection regime that ultimately aim to provide safe and lawful
pathways to protection for people whose lives and freedoms are at risk, and who are
otherwise left vulnerable to smuggling, exploitation and dangerous travel routes. More
specifically, complementary pathways aim to increase access to third country durable
solutions for refugees, particularly in light of the vast (and growing) shortfall between the
number of places available for resettlement each year and the number of refugees in need.

Complementary pathways are intended to ‘complement’ resettlement — that is, they are
‘additional to resettlement and do not substitute the protection afforded to refugees under
the international protection regime’.”® Nevertheless, the core objectives of complementary
pathways and resettlement are the same — namely, to provide protection and durable
solutions for refugees, and promote international responsibility sharing in the
protection of refugees.”

Complementary pathways can ‘build [refugees’] capacities to attain a durable solution’.8°
Some pathways, such as labour mobility, have been proposed as a potential ‘fourth
durable solution’ to displacement, in addition to the three traditional solutions of return,
resettlement and local integration.®! Ideally, complementary pathways do provide a
durable solution equivalent to that provided under UNHCR-facilitated resettlement
programs. In Canada, for example, community sponsored refugees receive permanent
residence on arrival.8? In Australia, family reunification pathways, though initially
‘provisional’, provide refugees with automatic access to permanent legal status in the
country.® At present, however, not all complementary pathways provide automatic access
to durable solutions. Temporary migration channels, such as student pathways or
temporary labour migration schemes, are far from ‘durable’ in themselves. In some cases,
however, skills and experience gained by refugees during temporary stay arrangements
can increase opportunities and access to more lasting legal solutions, such as permanent
residence, once they are within the country of destination. For example, refugees who
secure a job following their studies in Japan can apply for a a work visa, and eventually, for
permanent residence.?* Thus, even ‘temporary stay arrangements... could be part of a
progressive approach to solutions’.8®

In addition to providing durable solutions, complementary pathways can also help to fulfil
refugees’ more immediate international protection needs such as access to safety and
the fulfilment of basic human rights. Particularly for refugees facing precarious legal status
and/or limited rights in countries of first asylum, complementary pathways can better
ensure refugees’ rights to education, healthcare, justice and self-determination. Even

18 THE ROLE OF ‘COMPLEMENTARY PATHWAYS’ IN REFUGEE PROTECTION



where complementary pathways satisfy these basic requirements, however, careful
assessment may be required to ensure that any particular pathway is in the best interests
of the individual refugee. For example, under the Central Mediterranean Family
Reunification Project, Best Interest Procedures are undertaken to determine whether
reunification with family is in the best interests of at-risk children being assisted by UNHCR
and others.8 Under Italy’s Humanitarian Corridors, representatives of faith-based
organisations consult extensively with individual refugees and refugee families prior to
travel to ensure that they are aware of the challenges that settlement in Italy entails and
able to make fully informed decisions about whether the program is a good fit for them.?’

Some complementary pathways — particularly those involving education or labour
opportunities —offer refugees a path out of dependency and towards self-reliance.®®
Advocates for complementary pathways emphasise the fact that, among the world’s
refugees, there are many ‘immensely talented’ individuals whose displacement prevents
them from realising their personal and professional capacities.®® Complementary pathways
may provide refugees with opportunities to ‘regain autonomy and independence’*® and
‘decide for themselves where to work and how to support themselves’.®* Opportunities for
self-reliance among some refugees may have flow on benefits for refugees left behind in
host states as well, by facilitating remittances® and by allowing humanitarian aid to be
directed to the most vulnerable.®® Even those refugees who apply for complementary
pathways but are ultimately unsuccessful may benefit from the process — for example,
refugees registering for Talent Beyond Boundaries’ labour mobility programs receive
support in looking for work and developing interview skills and improved English language
skills.®*

The pathway to self-reliance is not automatically guaranteed by all complementary
pathways, however. Indeed, some of the potential concerns about complementary
pathways are that many regular migration channels may afford refugees only limited
rights,% or create opportunities for exploitation of refugees.® For example, labour
migration pathways may limit refugees’ employment to a particular job or sector, leaving
them vulnerable to mistreatment by unscrupulous employers.®” Thus, in order to ensure
that complementary pathways enhance, and do not undermine, refugee protection, they
must be ‘responsive to the international protection needs of refugees and ensure their
access to rights and services’®

Finally, and in accordance with the overarching objectives of the Refugee Compact,
complementary pathways promote more ‘predictable and equitable burden- and
responsibility-sharing’ in the protection of refugees.®® At a practical level, complementary
pathways promote responsibility-sharing in the same way as resettlement — by providing
refugees in countries of first asylum pathways to admission in third countries, thereby
relieving the pressure on those ‘frontline’ states — such as Jordan, Lebanon, Turkey and
Kenya — that host the majority of the world’s refugees. The push for complementary
pathways might further promote responsibility-sharing in a way that the push for
resettlement places alone does not. That is, implicit in calls for states to enhance access to
complementary pathways is the assumption that such pathways provide incentives, or
benefits, for states in a way that may encourage states that are reluctant to expand (or
even offer) resettlement place to open up complementary pathways instead. Labour
mobility and education pathways allow states to address their own labour shortages and

THE ROLE OF ‘COMPLEMENTARY PATHWAYS’ IN REFUGEE PROTECTION 19



needs, and to attract high-performing students to their educational institutions. Community
sponsorship, labour mobility and humanitarian admissions pathways all provide
opportunities for third countries to engage other actors — including the private sector,
community groups and faith-based organisations — in the provision of refugee protection
and solutions.

The additional benefits that complementary pathways entail, and that might provide
incentives to states and others engaged in providing them, can be framed as ‘subsidiary
objectives’ for complementary pathways. These subsidiary objectives are often expressed
(either explicitly or implicitly) in calls for the expansion of complementary pathways, and
often as part of efforts to make complementary pathways more ‘attractive’ to potential
countries of destination. They relate not only to the benefits that complementary pathways
provide to refugees, but also to how they might address the needs and interests of others,
including governments, host communities, private actors and even those refugee
communities left behind in countries of origin or first asylum.

3.2.2. Subsidiary objectives

In addition to providing protection and longer term solutions for refugees, complementary
pathways that highlight refugees’ skills and contributions have broader benefits for both
refugees and the broader communities in countries of destination. Evidence suggests that
access to education and employment opportunities, and reunification with family members,
all contribute to higher rates of successful refugee settlement and integration, meaning that
refugees are more likely to become active participants and contributors to their new
societies.1® This can have the added benefit of shifting negative refugee narratives and
fostering positive public attitudes to refugees.

Having skilled refugees engage in productive work has the potential to shift
attitudes as more people see how refugees contribute to development,
communities and local economies. Skilled refugees will be seen as assets, people
who can make valuable contributions.%t

Manicom describes this as ‘complexifying’ refugees — emphasising refugees are not only
refugees, but also students, workers, family members and active members of the
community.1°? This can have flow on benefits too, by fostering a more inclusive community
and welcoming environment for all refugees, irrespective of how they arrive.% It can even
increase the capacity of communities to accept and absorb a greater number of refugees
in need, including via resettlement. In Canada, added refugee supports and resources that
were developed for Pictou County’s labour mobility program for refugees led to increased
capacity within the county’s resettlement program as well, enabling community groups to
sponsor an additional three families for resettlement.1%

As noted above, complementary pathways can have specific benefits for the countries of
destination that provide them. In particular, labour mobility pathways for refugees could
assist receiving countries to address their own skills gaps and labour shortages. For
while many refugees remain stuck in protracted displacement around the world, elsewhere
‘countries around the world are facing skill gaps and demographic shortfalls, especially in
rural communities’.%> Complementary pathways linked to labour and employment provide
‘access to a hidden talent pool of experienced, talented employees who are eager to put
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their skills to use in locations around the globe where they can serve their new
communities.’1%

Complementary pathways are also part of broader efforts to promote safe, orderly and
regular migration. According to the European Commission, complementary pathways
could ‘help reduce irregular flows and facilitate relations with countries of origin and
transit’.1%” Providing ‘safe and regulated avenues’ for refugee admission into third countries
could fulfil refugees’ needs for ‘safe, regular and sustainable access to safety’'®® and
‘contribute to saving lives whilst reducing irregular migration’.2%° In addition promoting safe,
orderly and regular migration is a key part of the desire of many states for a ‘more
managed approach to refugee protection’.11°

In theory, the interest of refugees and states in promoting safe, orderly and regular
migration are the same, making this a potential ‘win-win’ outcome of complementary
pathways. In practice, however, states initiatives to promote regular migration often entail
the use of restrictive measures aimed at preventing irregular migration, such pushbacks,
carrier sanctions and detention in countries of transit. Measures that prevent irregular
migrants from reaching states’ territory may have the effect of limiting access to
international protection for those in most need. Thus, even where managed entry regimes
are available to refugees, ‘the right of refugees to arrive wherever they can reach without
penalization for unlawful presence must be respected’.!!

Finally, while some complementary pathways — in particular, labour mobility and education
pathways — are framed as additional, voluntary measures that states can take to further
their contribution to refugee protection, viewed from another direction, they are simply
steps taken to reduce barriers and promote equitable access to existing international
employment and study opportunities. Those working within Canada’s labour mobility
program for refugees describe this as ‘levelling the playing field’ for refugees.*'?2 By virtue
of their displacement, refugees face numerous barriers in accessing such opportunities,
including: lack of passport or other identity documents, lack of education records,
disruptions to work experience, lack of language training opportunities and insufficient
financial resources.''® There are corresponding barriers for employers or educational
institutions considering refugee applicants, including long delays in visa processing times
and difficulties verifying skills and qualifications of refugees.''* Lack of consideration for
the barriers faced by refugees means that ‘many refugees miss out on these opportunities
altogether’.1® In order to ensure equitable access to international education and
employment opportunities, governments must be proactive in reducing barriers and
facilitating travel and integration.!6

3.3. Issues and questions for further consideration

There are clearly considerable benefits to be gained from the development and expansion
of complementary pathways for refugees. However, realising the benefits of
complementary will not always be straightforward. One of the main potential limitations
of complementary pathways is that access to many complementary pathways relies not
only on an assessment of refugees’ protection needs, but also on considerations, such as
refugees’ skills, education and family relationships, that are not necessarily related to
protection needs.'*” This means that, beyond the basic criterion of being in need of
international protection, complementary pathways — with the exception of humanitarian
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visas and admissions programs — do not necessarily target those refugees that are most
vulnerable and most in need of a durable solution. Indeed, Talent Beyond Boundaries
(TBB) — one of the few facilitators of refugee labour mobility — emphasises that ‘recruitment
happens from a demand-driven perspective, not a supply-driven one’.*'8 As part of pilot
programs in Canada and Australia, the organisation’s attempts to match pre-selected
refugees with job opportunities in destination countries resulted in no successful matches,
due to the ‘highly specialised’ expectations of employers.'® The organisation concluded:
‘Employers are the best placed to select the right employee for them, and TBB has learned
its role is only to assist in that process by providing a shortlist of suitable candidates.’*?°

In theory, the absence of vulnerability considerations within many complementary
pathways need not be a limitation, given the existence of an alternative mechanism —
namely, resettlement — for the most vulnerable refugees. Given the vast shortfall in
available resettlement places noted above, however, even a significant expansion of
complementary pathways will still leave around 95% of the most vulnerable refugees
without a solution in sight. This raises questions about the value of complementary
pathways in addressing overall refugee protection needs, and the potential risks
associated with diverting attention, resources and political capital (of states, UNHCR or
others) away from resettlement to focus on complementary pathways.

In addition, unlike resettlement, which is (at least in principle) exclusively humanitarian in
its goals, complementary pathways aim to serve multiple goals and objectives at once.
Indeed, this is arguably a key ‘selling point’ of complementary pathways, and the reason
that states may be more willing to adopt them where efforts to encourage increasing
resettlement have failed. In the best case scenario, the multiple objectives and interests
engaged by complementary pathways will be mutually reinforcing and fulfilling. For
example, the needs of refugees to find durable solutions to displacement are congruous
with employers’ desires to secure a long-term, stable workforce. Under these conditions,
complementary pathways create a ‘win-win’ scenario for everyone involved. Inevitably,
however, the intersecting interests of various actors engaged in complementary pathways
— including governments, employers and education institutions, in addition to refugees
themselves — may lead to situations in which those objectives and interests conflict. For
example, labour migration programs ‘based on perceived or real costs and benefits... for
the existing residents of the host country’'?! are often temporary and may limit the rights of
labour migrants to work outside the sector or job they are initially employed in, or to access
social security to support themselves or their families.*?2 Where limitations such as these
are overcome for refugees — for example, via guaranteed pathways to more lasting status
such as permanent residence — the loss of flexibility may reduce the perceived benefit to
states, thereby undermining one of incentives to admit refugees in the first place.

An Expert Council of German Foundations on Integration and Migration puts the
conundrum as follows:

The debate around resettlement and alternative admission pathways is similar to the
“numbers vs. rights” debate in regard to immigration policy and reflects the trade-off
that states either admit more people but grant them fewer rights or else limit the
number of people admitted but grant them a more robust status and wide-ranging
entitlements.*?3
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In light of these potential issues and conflicts associated with complementary pathways, a
number of key questions are worth further consideration.

Why increase complementary pathways?
Key issues and questions

1. What gaps exist between the rights afforded to refugees under international law and
the rights afforded to refugees under existing or proposed complementary pathways?

2. Under what conditions, or in what situations, might the multiple interests and objectives
in complementary pathways come into tension or conflict?

3. How can protection outcomes for refugees under complementary pathways be
balanced with the interests to states and other actors in a way that maximises the
benefits for all actors involved?

4. How should complementary pathways be developed
and implemented?

In December 2018, 181 countries endorsed the UN General Assembly’s adoption of the
Refugee Compact, committing to increase the availability and predictability of
complementary pathways for admission to third countries. Some states have since made
more specific pledges towards this goal via the Refugee Compact’s Digital Platform.'?* For
example, Argentina has committed to ‘[e]xpand the current humanitarian visa program and
other complementary pathways for admission to other nationalities’.*?> The Republic of
Philippines has pledged to ‘explore the development of complementary pathways for the
admission of refugees, with the support of the Complementary Pathways Initiative’.126

In light of discussions regarding the nature and objectives of complementary pathways,
this section explores how states should go about developing and implementing (or
expanding) complementary pathways. There are of course a broad range of legal, political,
financial and practical considerations for states in this regard. It is outside the scope of this
report to consider all of these, and indeed further research is required to determine the
politico-legal conditions under which complementary pathways can be successfully
developed and implemented. Instead, this report focuses on the questions flagged earlier
in this report regarding what standards are required in order to ensure that
complementary pathways promote, and do not undermine, the international refugee
protection regime.

4.1 Setting standards for complementary pathways

Setting standards for complementary pathways is critical to ensuring that such pathways
achieve their intended objectives — in particular, the core objectives of refugee protection,
durable solutions and international responsibility sharing — and to ensuring that they
uphold states’ international commitments and obligations. As UNHCR notes, ‘[sJome
pathways may not feature sufficient safeguards to meet the unique protection needs of
refugees’.’?” Indeed, some migration pathways could result in exploitation or abuse of
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refugees — for example, where they consist of exploitative temporary labour schemes or
put refugees at risk of refoulement. In light of states’ commitments to expand refugees’
access to complementary pathways, and efforts by UNHCR and others to encourage and
assess progress towards these commitments, some specific safeguards and standards are
critical to ensuring that such pathways advance, and do not risk undermining, protection
outcomes for refugees.

Questions regarding the appropriate standards for complementary pathways include:
must complementary pathways guarantee refugees a durable solution, such as permanent
residence or citizenship? Do temporary migration channels provide sufficient access to
protection and durable solutions for refugees who access them? What is the relationship
between complementary pathways and asylum — in particular, can complementary
pathways provide meaningful solutions for refugees in states lacking any effective national
asylum system? How important is formal recognition of refugee status in promoting the
overarching objectives of complementary pathways?

As noted earlier in this report, these questions are sometimes framed as questions about
what ‘counts’ as a complementary pathway.?® However, they could alternatively be framed
in terms of the standards required in order for complementary pathways to promote, and
not undermine, the international refugee protection regime. This latter approach takes a
more inclusive view of what ‘counts’ as a complementary pathway, within which
discussions about the benefits and risks of individual pathways, and/or how particular
pathways might be improved, can take place.

With this in mind, the following seven standards are proposed as standards against which
complementary pathways can be assessed to determine whether, and to what extent, they
uphold their objectives and the international commitments and obligations of destination
states. Exactly what is required under each of these standards, and whether a minimum
threshold of acceptability should apply, may require further discussion, as may the
inclusion of additional standards or features not discussed here. However, these standards
provide a starting point for thinking about how states (and others) should go about
developing, implementing and expanding complementary pathways.

4.1.1. Principle of ‘additionality’

The principle of ‘additionality’ requires that complementary pathways ‘are additional to
resettlement and should lead to an overall net increase in the number of third country
solutions for refugees.’*?° This principle is embedded in states’ commitments to enhance
complementary pathways under the Refuge Compact and to existing efforts by UNHCR
and others to promote complementary pathways among states.** The principle of
additionality is especially important in ensuring that places provided under complementary
pathways — which, as already discussed, may be based on skills and qualifications rather
than vulnerability or protection needs — do not take away from the already limited places
available for resettlement for the most vulnerable refugees.

This relatively straightforward proposition can be difficult in practice and in light of the
diversity of state practice in the implementation of both complementary pathways and
resettlement itself. Some existing ‘complementary pathways’ do not fulfil the principle of
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additionality. Australia’s family reunification program for refugees, for example, has long
been criticised for being included in Australia’s overall resettlement program instead of
having its own, separate quota. Moreover, some states have been criticised for
incorporating into their resettlement programs criteria additional to those identified for
resettlement by UNHCR - for example, the ‘integration potential’ criteria that have been
applied by some European states'*! — making it even more difficult to distinguish between
resettlement and complementary pathways.

Maintaining the principle of additionality is particularly important with respect to
‘qualifications-based’ complementary pathways, such as education pathways or labour
mobility, where ‘[t]he purpose should not be for highly skilled refugees to take the place of
highly vulnerable refugees in humanitarian programs.’**2 Indeed, this may be a further
reason not to incorporate vulnerability-based criteria into selection of candidates for labour
or education opportunities, for the risk that states might begin to blur the distinction
between complementary pathways and resettlement. On the other hand, there is limited
evidence that, in some contexts at least, resettlement programs could be used to ‘pave the
way’ for the development of more genuinely ‘complementary’ pathways. For example, the
very early phases of Talent Beyond Boundaries' Australian pilot program included
assisting refugees matched with Australian employment opportunities to apply for a place
within Australia’s resettlement program.**3 Though such an approach clearly goes against
the principle of additionality, the organisation maintains that the successful placement of a
small number of refugees in employment using this approach was pivotal in garnering
government support for the development of more ‘mainstream’ labour migration
opportunities for refugees.'3* In this way, pathways that initially do not satisfy the
additionality requirement may provide a stepping stone to pathways that do.

Finally, even where the principle of additionality is formally maintained — for example, by
ensuring that resettlement quotas are separate from, and not impacted by, the use of
complementary pathways — it is possible that the latter will impact on the form in less
visible ways, both positive and negative. On the one hand, government efforts to establish
complementary pathways may risk eroding the political capital and goodwill available for
future development and expansion of formal resettlement programs. On the other hand,
however, formal resettlement programs and complementary pathways may be mutually
supporting. This has been the case in Italy, for example, where civil society and faith-
based organisations working on Humanitarian Corridors collaborate regularly with those
working on resettlement to share examples of best practice and integrated settlement
services for those arriving in Italy.13

Despite the complexity and challenges involved in preserving the principle of additionality,
the principle that complementary pathways based on skills, qualifications and experience
of refugees must be complementary to, and not a replacement for, needs- or vulnerability-
based pathways such as resettlement remains essential to maintaining the integrity of
complementary pathways and the overarching goal of increasing access for refugees to
third country solutions.

4.1.2. Clear eligibility criteria

UNHCR’s definition of complementary pathways in its ‘Key Considerations’ document
includes complementary admission pathways to third states for ‘refugees’. Elsewhere,
UNHCR describes beneficiaries of complementary persons as including both refugees and
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others ‘in need of international protection’,** with the intention to capture individuals who
have not yet undergone formal refugee status determination but who cannot return to their
country of origin due to the risks they face there.'®" In practice, some complementary
pathways — for example, education and labour mobility pathways in Canada — are
available only to refugees formally recognised as such by UNHCR.38 Others, however, do
not require formal recognition of refugee status, but may be based on a ‘presumption’ of
eligibility for certain populations — for example, Syrians living Jordan, Lebanon or
Turkey.*

On the one hand, not requiring formal recognition of refugee status for access to
complementary pathways reflects the practical impediments to refugee status
determination — including lack of resources and long delays — in many countries of first
asylum, particularly in situations involving large-scale displacement. It also reflects the fact
that refugee status is ‘declaratory’ — a refugee is a refugee as soon as he or she satisfies
the criteria in fact, and is not dependent on recognition as such by UNHCR or government
authorities.'#° On the other hand, what this means in practice is that UNHCR or other
actors — for example, NGO staff facilitating complementary pathways — may end up
conducting ‘quasi’ refugee status determination to assess eligibility for their programs, but
without the requisite procedural standards and safeguards expected of states and
UNHCR. This leads to the possibility that some of the limited places available under
complementary pathways may be taken up by individuals who do not, in fact, qualify for
international protection, or conversely, that someone who qualifies for international
protection will be erroneously denied access to a complementary pathway.

As matter of law, and given that complementary pathways generally (and, arguably,
ideally) sit within states’ more general migration programs, it remains at the discretion of
states to decide who to admit and according to what criteria. However, identifying precisely
who has utilised complementary pathways is necessary for states’ reporting on their
complementary pathways commitments under the Global Compact on Refugees, and for
assessing progress towards the numerical goals set out in the Three-Year Strategy on
Resettlement and Complementary Pathways.'4! Even more importantly, prioritising those
in need of international protection remains critical to achieving the core objectives of
complementary pathways — namely, protection, durable solutions and international
responsibility sharing. Where the resources and political goodwill available for
complementary pathways are limited, access for individuals not in need of international
protection reduces access for those who are.

The need for clear and principled eligibility criteria does not necessarily mean that formal,
individual refugee status determination must be undertaken every time. The use of
presumptions — for example, the presumption that Syrians living in Jordan and Lebanon
are in need of international protection — may be entirely appropriate in light of conditions in
countries of origin and/or first asylum, provided that are based on clear evidence and
information (such as UNHCR country guidance) and are applied transparently and with
appropriate safeguards within individual selection procedures. It does mean, however, that
careful scrutiny of eligibility criteria and ‘identification methodology’*4? — selection
procedures used to determine access to complementary pathways — is necessary in
assessing the extent to which such pathways uphold their objectives and/or states’
international commitments and obligations.
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Finally, beyond eligibility for international protection, whether and how vulnerability
considerations may also be taken into account when selecting beneficiaries for
complementary pathways remains open to discussion. Such considerations have been
deemed inappropriate and counter-productive within at least some qualifications-based
pathways.'*3 Elsewhere, however, within community sponsorship or humanitarian
admission programs, and even some education pathways,*4 there may be more scope for
shaping complementary pathways to meet the needs of those refugees who are most
vulnerable refugees and most in need of a solution.

4.1.3. Pathways to durable solutions

According to UNHCR, complementary pathways should allow refugees ‘to potentially reach
a sustainable and lasting solution’.14> Some existing complementary pathways have
durable solutions embedded within them. In Canada, for example, refugees under
Community and Private Sponsorship programs are granted permanent residence on
arrival.1*6 However, obtaining guaranteed lasting solutions for refugees using
complementary pathways is a particular challenge, given that labour mobility ‘is often
seasonal, circular, temporary and only sometimes leads to permanent residence’*4” and
students visas are commonly valid only for the duration of the individual’s studies. In some
cases, temporary visas such as these may provide pathways to other options — for
example, the option to transfer to a work visa following graduation.'* However, such
pathways are not usually guaranteed and may depend on meeting additional
requirements, such obtaining a secure job. The durability of solutions provided by
complementary pathways thus ‘depends on the terms under which [they] are followed and
the extent to which they are accessible.’'#°

On the one hand, the more limited form of durability provided by some complementary
pathways could be viewed as an ‘adaptation to modern conflict and displacement
situations... [where the] paradigm of “irreversible exile” is in many cases no longer
appropriate’.5° Refugees, like other migrants, don’t necessarily move ‘one way’ — circular
migration, onward migration and return migration are all concept that reflect the multi-
faceted and multi-staged nature of modern human mobility. Moreover, refugee protection
is not necessarily intended to be permanent, but rather to provide ‘rights-regarding
protection for duration of risk’.*>! On the other hand, describing temporary complementary
pathways as ‘solutions’ could ‘mask failures to address the persistent precariousness
facing the most marginalized refugees and other displaced populations.’*52

Promoting durable solutions for refugees is of critical importance in refugee protection and
one of the core objectives of complementary pathways. However, as Section 3 of this
report set out, it is not the only objective. Insisting that complementary pathways guarantee
access to permanent solutions may limit their potential uptake. It also fails to reflect the
fact that the skills and experience gained during temporary admission and stay may assist
refugees to access other opportunities, including more permanent legal status, and thus
form part of a ‘journey to a durable solution’.?%3 Rather than insisting that complementary
pathways guarantee refugees a durable solution, it may be worth considering what other
protection safeguards could be provided — for example, access to asylum procedures,
guaranteed return to the first country of asylum, or ongoing practical assistance'>*— to
ensure that the rights of refugees utilising temporary pathways are respected and that
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temporary pathways yield a net benefit to refugees in their search for a solution to their
plight.

4.1.4. Preservation of asylum and fundamental human rights

As noted earlier in this report, the Refugee Compact does not provide the only guide to
states’ international commitments to provide complementary pathways for refugees. There
are a range of other normative frameworks, both binding and non-binding, that set out
minimum standards of treatment for refugees and others during their stay in countries of
destination. These include the Refugee Convention, international human rights instruments
such as the ICCPR and ICESCR, ILO Conventions, SDGs and the Migration Compact, as
well as relevant regional instruments.>

Perhaps most importantly, complementary pathways must uphold the principle of non-
refoulement, ensuring that no person is returned to a territory in which his or her life or
freedom is threatened. This principle applies as a matter of customary international law —
not only to refugees, as defined in relevant international and regional instruments, but also
to individuals at risk of other forms of serious harm, as defined under international human
rights law. While the principle of non-refoulement does not require a person to be given
permanent legal status, it creates particular challenges within temporary complementary
pathways for those who cannot return to their country of origin. In practice, the clearest
way of preserving the principle of non-refoulement is by ensuring that those who travel
under complementary pathways retain meaningful access to asylum in countries of
destination. In countries of destination where asylum mechanisms are lacking or largely
inefficient (for example, Japan) there may be other ways of preserving the principle of non-
refoulement, such as guaranteeing the individual’s right to return to first countries of first
asylum,>¢ or securing diplomatic assurances that they will not be returned to their country
of origin.'>” The use of these alternative arrangements warrants significant caution
however, to ensure that the protection from refoulement they provide is legally enforceable
and not subject to removal at the whim of governments officials.*® Moreover, even where
complementary pathways do ensure individual access to asylum procedures in the
destination country, further care must be taken to ensure that the asylum system provides
sufficiently robust and that those awarded refugee status are able to access the assistance
and support they need.%°

4.1.5. Scalability

While some complementary pathways — namely, family reunification and humanitarian
entry programs and visas, envisage the movement of significant numbers of people, other
pathways — such as labour mobility and education pathways — provide access to third
country solutions for only a very small number of refugees. Even relatively large programs,
such as WUSC’s Student Refuge Program, provide access to a tiny fraction of the
refugees in need of third country solutions.1¢° Since 2016, more than than 20,000 refugees
have registered their qualifications, experience and interest in international employment
with TBB’s Talent Catalog,! yet only 127 have been matched with employers so far (and
not all of those have actually travelled to the country of destination).'6? The apparent
disparity between supply and demand for some complementary pathways reflects not only
the number of places available, but also the complex administrative and logistical
challenges associated with securing refugees’ access to such pathways, including
difficulties accessing relevant documentation and establishing prior experience and
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requisite language skills. Notably, some complementary pathways actually face challenges
identifying a suitable number of candidates. For example, JICUF has had considerable
difficulties recruiting suitably qualified applicants for just two refugee education places per
year in Japan. Some of the possible reasons for this include challenges in identifying
applicants with the requisite level of English language skills, and limited interest among
refugees in undertaking education in Japan.'®® As a result of these challenges, JICUF has
expanded the eligibility criteria for its program to include Syrians who already have Turkish
citizenship (and therefore already a durable solution).54

The small scale of complementary pathways is therefore not necessarily a reflection of the
preliminary stages that many complementary pathways are at. In some cases, it may
reflect a mismatch between complementary pathways and the needs and qualifications of
refugees. In others, it is the result of the very resource-intensive nature of securing
complementary pathways for individual refugees. In theory, by ‘allowing refugees to
access new and existing pathways autonomously, third country solutions for refugees can
be achieved on a greater scale’.%% In practice, however, providing access to refugees for
complementary pathways may be more intensive than regular resettlement. Establishing
new complementary pathways can require many years of engagement and negotiation to
open the way for even a very small number of refugees. Even then, in the absence of any
systematic programmes to support refugees, the barriers to access and tailored
adjustments needed to facilitate access to these pathways can require further extensive
advocacy and negotiation. As just one example of the kind of individualised negotiations
required, TBB reports negotiating with local professional regulatory bodies in Australia to
allow a Palestinian physiotherapist to be licensed in Australia despite hot meeting their
formal requirements.66

Yet, scalability is essential if complementary pathways are to meaningfully contribute to
international responsibility sharing in the protection of refugees. Existing complementary
pathways suggest some options for how scalability might be achieved, though further
examination and consideration of these is required to assess the opportunities and limits
they present. For example, TBB’s current negotiation of a Labor Agreement with the
Australian government could allow for automated waivers of a number of common barriers
faced by refugees in accessing skilled labour migration programs, including documentation
requirements, accepted skills and qualification verification procedures and language
requirements.'%” JICUF and others are currently exploring the possibility of establishing a
consortium of universities in the Asian region that could coordinate streamlined recruitment
of refugee students to the region.1®

Ultimately, complementary pathways that serve only a small number, or even just a few,
refugees contribute positive outcomes and should not be discouraged. However, if
complementary pathways are to provide a tool for protection and solutions on par with (or
beyond) that of resettlement, pursuing mechanisms and processes that allow for increases
in scale should be a central goal of efforts towards their development and implementation.

4.1.6. Independent access for refugees

Related to scalability is the question of whether refugees can, or should, be able to access
complementary pathways independently of any assistance or intervention by others,
including UNHCR. To date, discussions regarding complementary pathways have centred
largely on specific migration channels or pathways for which access for refugees is
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facilitated by UNHCR or other refugee organisations.'6° However, there is evidence that at
least some refugees access education, labour and family reunification pathways
independently of any such assistance. A joint study by OECD and UNHCR shows that
between 2010 and 2017, a total of 566,900 nationals from five major refugee-producing
countries (Afghanistan, Eritrea, Irag, Somalia and Syria) entered OECD countries using
work, education or family-related permits.1’ While not all of these people were necessarily
refugees, as the report notes, ilt can be assumed... that a large number of individuals
among the five refugee populations reviewed would meet the refugee criteria under
international law or have a well-founded refugee claim.’*"*

Ensuring adequate protection safeguards is a particular challenge for refugees who travel
this way. On the one hand, complementary pathways that refugees can access
independently of any assistance by UNHCR or other non-governmental organisation
provide the ‘gold standard’ in sustainability and promoting refugee self-reliance. The
experiences of refugees who have accessed such pathways may also provide valuable
lessons for those wishing to develop and expand more targeted, facilitated complementary
pathways. On the other hand, the absence of any independent oversight or refugee-
specific protection safeguards increases the risk that such pathways may fail to meet
states’ international obligations towards refugees or expose them to exploitation of other
harm.

UNHCR'’s Key Considerations definition of ‘complementary pathways’ says nothing about
the manner in which refugees access such pathways, and indeed it acknowledges that one
of the potential benefits of complementary pathways is that ‘refugees are able to exercise
control over their own solutions by accessing them independently using publicly available
information and processes’.?’? It is perhaps unrealistic to imagine that complementary
pathways — most of which are designed for other purposes and without the predicament or
needs of refugees in mind — will provide widespread access to protection and solutions for
refugees without significant intervention and assistance from governments, UNHCR or
other advocates. Nevertheless, the ultimate goal in the development of complementary
pathways should be to establish systems and mechanisms that do not require ongoing
negotiation and adjustment for individual cases, but are sufficiently flexible and accessible
for refugees to access directly.

4.1.7. Transparency and Accountability

One of the potential advantages of complementary pathways is that they provide an
opportunity for other actors — including employers, educational institutions, churches and
community groups — to contribute to furthering the goals of refugee protection. This not
only reduces the burden on governments, increasing capacity and opportunities for
refugees to access protection and durable solutions, but also has potential broader
impacts on the openness and willingness of communities to accept and welcome refugees.
However, the increasing role of private actors in refugee protection has also been criticised
as a move toward ‘the privatisation of state responsibility’*”® and attempts by governments
to ‘offload’ their protection responsibilities.*’
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One of the particular issues raised by the involvement of private actors in complementary
pathways is that they are not subject to the same obligations, nor do they face (usually) the
same level of scrutiny or accountability as governments and UNHCR. For example,
employers, educational institutions and faith-based organisations participating in
complementary pathways do not bear the same obligations as states and UNHCR under
international refugee and human rights law. The implementation of protection safeguards
and human rights standards in the domestic legislation of destination states is therefore
critical to ensuring that refugees’ rights are guaranteed at the national level, as are
accountability mechanisms for ensuring that they are upheld in practice. Private actors
operating in countries of first asylum must also be held accountable for their role in
selecting and supporting refugees to travel using complementary pathways. This is not
always the case in practice. For example, faith-based organisations facilitating ltaly’s
humanitarian corridors are given a degree of flexibility by the Italian government in
selecting beneficiaries for the program. While in theory, such selection occurs
‘independently from their ethnic or religious belonging’,”® the use of transnational religious
networks in the selection process means that further scrutiny is warranted to fully assess
whether this remains the case in practice.’®

On the one hand, it must be accepted that complementary pathways are not based
primarily on legal obligations and that private actors are entitled to select future
employees, students and even community members according to their own priorities and
criteria. On the other hand, the involvement of private actors in processes, such as
migration, that are traditionally associated with governments risks blurring the lines
between governments and others and may have implications on the ground, particularly
within refugee communities in countries of first asylum, where the different roles and
obligations of each may not always be clear. Particularly where private actors are involved
in selecting beneficiaries of complementary pathways, careful thought must be given the
criteria and identification methodology they use, how these are communicated to
stakeholders, including refugees themselves, and how to ensure that this does not
undermine the integrity or objectives of complementary pathways.

4.2 Issues and questions for further consideration

Complementary pathways have the potential to yield a wide range of benefits for refugees
—including access to employment, education, protection and durable solutions. Ensuring
that they do so, however, depends on the ways in which they are developed and
implemented. Here, according to a well-known maxim, the devil really is in the detail. The
criteria and identification methodology used for selecting beneficiaries for a particular
complementary pathways the longer term options for refugees who access that pathway
and the engagement of private actors in various stages of the process can all affect
whether, and to what extent, complementary pathways fulfil their core goals of promoting
protection, durable solutions and international responsibility sharing.

This report proposes that, rather than focus on the meaning of terms, or what ‘counts’ as a
complementary pathway, a set of standards be adopted by which complementary
pathways can be measured and assessed. This approach could incorporate specified
minimum thresholds or standards — for example, the preservation of asylum or principle of
additionality — to make it clear when a particular complementary pathway does not adhere
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to fundamental human rights standards. However, a holistic assessment of complementary
pathways according to a more nuanced set of standards remains important given the
diversity in different types of complementary pathways and the multiple, and varied, factors
that affect the extent to which complementary pathways promote their objectives and
uphold states’ international commitments and obligations.

To this end, a number of questions warrant further consideration.

How should complementary pathways be developed and implemented?
Key issues and questions

1. What standards are required to ensure that complementary pathways uphold their
objectives and states’ international commitments and obligations? How can the need
for ‘minimum standards’ be balanced with efforts towards more progressive
development in the objectives of complementary pathways?

2. What obligations do non-state actors have in the facilitation of complementary
pathways? What is their role in ensuring that complementary pathways meet relevant
standards?

3. How can relevant standards be communicated to states and other actors? What
monitoring mechanisms are required to maintain ‘quality control’ over complementary
pathways and ensure that refugees accessing them are fully informed of the potential
benefits and/or risks they entail?

5 Conclusion

Complementary pathways provide an opportunity for refugees stuck in overburdened first
countries of asylum to access protection and solutions in third countries, and a practical
alternative to resettlement for those refugees who cannot return home or integrate locally
where they are. The recent adoption of the Global Compact on Refugees, and current
efforts by UNHCR and others to encourage states to develop, implement and expand
complementary pathways, provide the impetus for considerable expansion in the number
of refugees for whom complementary pathways are a viable option. As an alternative to
resettlement, complementary pathways have the potential to provide refugees with
protection and durable solutions, and to promote international solidarity and responsibility-
sharing among states in the protection of refugees. These are not the only benefits, as
complementary pathways could also reduce irregular migration, promote refugee self-
reliance, address current skill and labour shortages in countries of destination and foster
positive public attitudes to refugees within host communities.

Realising the many potential benefits of complementary pathways is not necessarily
straightforward. It involves balancing the sometimes competing imperatives to maximise
the benefits of complementary pathways for refugees, engage governments and other
stakeholders in the provision of complementary pathways, and create opportunities for
protection and solutions where efforts at increasing resettlement may have failed.

32 THE ROLE OF ‘COMPLEMENTARY PATHWAYS’ IN REFUGEE PROTECTION




The multiple interests and issues that arise in relation to complementary pathways mean
that clarity in relation to what complementary pathways are, why they should be increased,
and how states should go about establishing or expanding them, is critical. This report has
provided a preliminary response to each of these questions, setting out and analysing key
issues and responses, and outlining the issues and questions that require further
consideration. This report thus provides a starting point, or conceptual framework, for
further discussions regarding complementary pathways among governments, UNHCR and
other stakeholders, including employers, educational institutions, communities and
refugees themselves.
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Appendix: Case Studies

The following case studies provide a more detailed analysis of four specific complementary
pathways. An overview is provided for each case study, followed by a discussion of key
features or characteristics of the pathway that illuminate the extent to which it serves some
of the objectives and standards relating to complementary pathways discussed in this
report. These case studies have been selected because they capture some of the diversity
of complementary pathways available, including differences in scale, structure, actors and
operational context. The analyses here are necessarily brief and do not address all of the
relevant objectives and standards relating to complementary pathways. Nevertheless, they
do provide an illustration of how the detailed characteristics of specific pathways relate to
broader objectives, frameworks and issues discussed in this report.

A. Japan International Christian University Foundation (JICUF)
Syrian Scholars Initiative'””

Overview

In 2017, the Japan International Christian University Foundation (JICUF) established the
Syrian Scholars Initiative, which provides ‘a full scholarship that supports Syrian students
who were displaced by the conflict throughout their entire undergraduate education at [the
International Christian University]’ — a private liberal arts college in Tokyo.1”® The initiative
supports two students per year and application is open to Syrian nationals living in Turkey
who fulfil the basic criteria for entry into the college — including having graduated from high
school and having verified English language skills.*”® Shortlisted applicants are interviewed
in Turkey, before the final selection is made by ICU. Successful applicants are provided
with full scholarships to cover expenses, housing, tuition, healthcare, visa and travel
costs.1&0

Refugees selected to study in Japan are supported by JICUF to apply for a regular student
visa to Japan. This support includes financial assistance to apply for a passport (which
many Syrians are able to obtain in Turkey, though at significant cost). Some refugees have
also received assistance in having their English language skills verified. The student visa is
temporary — valid for an initial two years, but with automatic renewal for the duration of the
course. However, students who obtain a job following their studies may apply to transfer to
a work visa. No students have yet completed their studies since the program was
established.

Objectives and standards

While JICUF’s Syrian Students Initiative is small in scale, providing access to only two
students per year, its successful establishment in a country that provides only very limited
access to asylum or resettlement makes it a valuable case study for the future
development of complementary pathways in contexts where resettlement is unlikely to
occur.
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Eligibility for JICUF’s Syrian Students Initiative is open to Syrian nationals residing in
Turkey. The initiative is based on Syria’s status as ‘the top source country of refugees’*®!
and on the presumptive refugee status of Syrian nationals in Turkey. Applications are
accepted only from single refugees with no dependants, due mainly to the limited funds
available to support refugees during their stay in Japan. Turkey was selected as the
source location due to JICUF’s existing relationship with the Japanese Association for
Refugees (JAR), who to assist with student recruitment in Turkey. Turkey does not
undertake refugee status determination, but rather provides Syrians with a temporary
residence card, called a ‘kimlic’.

The student visa under which successful applicants travel to Japan is only temporary, and
thus does not provide a durable solution on its own, though refugee students who obtain
a job following their studies may apply to transfer to a work visa. Obtaining work in Japan
has reportedly proved a major hurdle for refugee students lacking Japanese language
skills. It is hoped that the refugee students entering via the JICUF program will be better
placed to pursue this path owing to the inclusion of Japanese language training in the
program and bilingual tuition at ICU.

Another key issue for JICUF’s program is preserving asylum given Japan’s lack of
effective asylum system.®2 One way the program seeks to protect student refugees in the
event that they are unable, or do not wish, to secure employment in Japan is by limiting the
scope of the program to Syrian nationals, for whom the Japanese government is reportedly
willing to provide humanitarian status, including access to public services and the right to
work. For some refugees, another potential option if they are not able to remain in Japan
following their studies is to return to Turkey. Indeed, for some Syrians, obtaining a
university degree via JICUF’s program is part of their progression to be able to apply for
Turkish citizenship and thus part of the journey towards a durable solution in the first
country of asylum. However, return to Turkey is not necessarily guaranteed for refugees
accessing the JICUF program. While challenges in identifying suitable applicants from
within Turkey’s Syrian population — in particular, those who can obtain the high IELTS
score required to study at ICU — have meant that JICUF accepts applications from Syrians
who have already obtained permanent residence in Turkey (and therefore the right to
return), this arguably undermines genuine responsibility-sharing and the goal of
expanding third country solutions for refugees, by potentially providing pathways to
refugees who have already secured a durable solution of local integration.18

Finally, JICUF is currently working with other educational partners to explore opportunities
to scale up education pathways in the Asian region, for example by establishing a
consortium of universities offering similar pathways that could collaborate in the
recruitment of refugee students. This would be an effective way of scaling up the small
program currently in place and providing access to a larger number of refugees. Given the
low level of accession to the Refugee Convention in the region, however, questions
regarding the preservation of asylum and minimum standards for complementary
pathways will be important in this endeavour.
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B. World University Service of Canada (WUSC) Student Refugee

Program

Overview

The World University Service of Canada (WUSC) Student Refugee Program was
established in 1978 and approximately 2,000 refugees have accessed the program since.
Applicants travel to Canada as part of the country’s more general sponsorship and
resettlement program. The pathway does not provide a ‘scholarship’ per se, though tuition
fee reductions or waivers are often provided as ‘in kind’ support within the sponsorship
framework and refugee students are supported by local WUSC groups around the country.
Applicants must be accepted to study by a participating educational institution, but the final
decision regarding entry lies with Canadian immigration officials.8

Objectives and standards

Eligibility for WUSC’s Student Refugee Program is open to recognised refugees who
have been living in Jordan, Kenya, Lebanon, Malawi, Tanzania or Uganda for at least
three years prior to application and who face barriers accessing post-secondary education
in their host country.® Applicants must be aged 18-25, single with no dependants, and
competent in English or French. Recruitment is supported by UNHCR, who conduct
refugee status verification and identify priority populations for selection within the program.
Unlike many complementary pathways, WUSC’s Student Refugee Program provides a
limited role for vulnerability considerations in its selection process, by providing
concessions to specific ‘priority populations’. For example, lower academic and language
criteria are applied for young women, who face additional they face in accessing higher
education in developing countries.86

Because WUSC students travel to Canada as part of the country’s more general
sponsorship and resettlement program, they are granted permanent residence on arrival
and thus benefit immediately from a durable solution. Refugee students are support by
WUSC Local Committees at universities and colleges across the country who also assist
with providing settlement and integration support. Permanent residency provides the
potential opportunity for students to sponsor their family members in the future, and to
access citizenship after a period of three years. In essence, WUSC’s program is structure
along the same lines as resettlement, but with added educational criteria and benefits built
in. On the one hand, it represents the ‘gold standard’ in complementary pathways —
securing all of the various objectives and entailing few of the risks. On the other, the
program’s establishment arguably depends on the strength of Canada’s more general
resettlement and sponsorship programs, which may make replicating the WUSC model
elsewhere difficult.
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C. Talent Beyond Boundaries - Labour Mobility for Refugees in
Australia'®’

Overview

In 2016, Talent Beyond Boundaries (TBB) launched ‘Talent Catalog’ — an online
registration system for refugees interested in pursuing international labour opportunities.
Using the Talent Catalog, TBB has connected 127 refugees with employment opportunities
in Australia and Canada.'®8 In both countries, TBB’s programs comprise two main
components — ‘skills matching’ refugees with potential employers (including a full
recruitment service incorporating interviews, testing and skills validation) and assistance to
applicants and employers with the country of destination’s migration processes.'®* TBB’s
Australian programs provide a particularly useful perspective into the different models of
labour mobility that might be developed, and the respective merits of each.

During the early pilot phases of TBB'’s Australian programs, refugees matched with
Australian employers were supported to apply for either a place within Australia’s regular
resettlement program,® or a short-term work visa.*® TBB'’s current work, however, is
focused on securing access for refugees to Australia’s skilled migration program, in a
program that allows ‘businesses the ability to sponsor candidates identified by TBB for a
number of skilled visas under more flexible arrangements that address some of the
barriers encountered in the phase 1 pilot.’**? which would provide permanent legal status
and more substantial practical support (for example, with education and healthcare) than
the alternatives.'®3 As part of this, TBB is currently negotiating with the Australian
government to secure some modifications to the skilled migration entry requirements for
refugees via a unique ‘Labour Agreement’, which would streamline refugee waivers in
relation to a number of administrative requirements, including documentation
requirements, formal skills validation and even language requirements, where refugees
have language skills deemed sufficient by the employer.1%4

Objectives and Standards

Eligibility for TBB’s labour mobility programs is open to ‘persons in need of international
protection’,'% including ‘refugees, people seeking asylum, people fleeing conflict and
generalized violence and people who are stateless’.1% Formal recognition of refugee
status is not required for Syrian candidates as ‘there are many valid reasons refugees are
prevented from or opt not to register with the UN’.27 In practice, eligibility is based on the
presumption that Syrians residing in Jordan and Lebanon are refugees due to conditions in
the country of origin.'% Beyond this eligibility threshold, there are no vulnerability
considerations in place, and indeed TBB has been explicit in its opposition to incorporating
vulnerability assessments into the recruitment process, because ‘employers do not recruit
on vulnerability grounds. They recruit for skills.’*%°

Where refugees matched with Australian employers travelled to Australia under Australia’s
regular refugee resettlement program, this complementary pathways failed the
additionality requirement, by effectively taking away resettlement places from more
vulnerable refugees. TBB recognises this, and has emphasised that ‘in order to maintain
the integrity and humanitarian intent of the humanitarian program, skilled migration is a
more logical pathway out of displacement for skilled refugees.’?°® Nevertheless, in
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countries new to the idea of labour mobility for refugees, existing resettlement pathways
can provide a readily available ‘testing ground’ and an opportunity to demonstrate the
value of complementary pathways such as labour mobility to both governments and
employers.?0t

The desire to provide refugees with durable solutions is another reason for TBB’s current
emphasis on developing permanent skilled migration pathways for refugees to Australia. In
the pilot phase of this project, refugees who accessed employment via temporary work
visas faced a number of limitations, including lack of access to settlement services and
significantly limited support for family members, who were not eligible for Medicare, free
schooling and social safety nets.2%?

D. UNHCR-IRAP-RefugePoint Family Reunification Project for the
Central Mediterranean Region®®®

Overview

In mid-2019, UNHCR, in partnership with the International Refugee Assistance Project
(IRAP) and RefugePoint, established a special project aimed at facilitating access to family
reunification pathways for children travelling in the Central Mediterranean region. The
project assists at-risk children identified at key locations across northern Africa, and for
whom family reunification is deemed to be in the best interests.?%* Unlike the previous case
studies, which all focus on countries of destination, this project targets potential
beneficiaries of family reunification pathways. The countries of destination thus vary
depending on the location of beneficiaries’ family members, with the main destination
countries being Germany, Sweden, France and the USA.2% In most countries of
destination, family reunification pathways provide permanent residence to beneficiaries.
The more challenging aspect of family reunification for refugees is the various legal and
practical hurdles that must be crossed in order to secure their right to family
reunification.?% The Central Mediterranean Family Reunification Project includes
deployment of expert UNHCR staff in six locations across northern Africa. These staff
provides ‘resource-intensive’ family reunification case management for beneficiaries, in
cooperation with numerous lawyers, NGOs and pro bono partners across Africa, Europe
and North America.?%’

In contrast to most other complementary pathways, family reunification programs are
directed at securing the ‘right’ of refugees in third countries to reunite with their immediate
families, who may remain stuck in first countries of asylum or even countries of origin. In
practice, however, the obstacles faced by refugees in accessing family reunification
pathways are largely the same as those faced by refugees accessing other migration
pathways. These include: lack of accurate information onerous documentation
requirements, high fees, long delays and lack of legal or other assistance to apply for
family reunification.2% In addition to supporting individual children to access family
reunification, this project also supports ‘advocacy efforts to change structural barriers to
[family reunification] which disproportionally impact refugees’.?®
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Objectives and Standards

In Europe and the United States, family reunification pathways are generally separate
from, and therefore additional to, refugee resettlement. Eligibility for family reunification
depends on each country of destination’s respective criteria, but generally includes
immediate family members of persons lawfully residing in that country. Thus, the eligibility
of an individual beneficiary of this complementary pathways usually depends not on his or
her own refugee status but on that of their family members residing in the country of
destination. To qualify for assistance from the Central Mediterranean Family Reunification
Project, potential beneficiaries of this pathway must meet two additional criteria set by the
project itself — first, they are deemed to be ‘at risk’ children, and second, that family
reunification is in their best interests. This demonstrates that, even where criteria for
access to complementary pathways per se do not incorporate vulnerability considerations,
prioritising assistance for the most vulnerable by UNHCR and others provides another
assistance means of promoting access to complementary pathways for the most
vulnerable.

Where family reunification provides a pathway to permanent residence it is a durable
solution in itself. Not all family reunification pathways provide this, however. For example,
in some countries, family reunification for those holding temporary protected status entails
only temporary status for family members who travel under family reunification pathways.

The biggest challenge to securing complementary pathways via this project is not the
formal criteria or benefits such pathways entail, but rather the bureaucratic hurdles faced
by refugees seeking to access them. Individuals frequently require extensive and tailored
case management and support to address the specific needs and situation of refugees and
to navigate that legal and administrative intricacies of individual countries’ family
reunification programs, each of which has its own administrative requirements and
requires expert knowledge and advice.?1°

E. Humanitarian Corridors in Italy*"

Overview

In 2015, an ecumenical coalition of faith-based organisations, including the Federation of
Evangelical Churches in Italy (FCEI), the Waldensian and Methodist Churches, and the
Community of Sant’Egidio entered into an agreement with the Italian Government to
facilitate Humanitarian Corridors facilitating travel and entry into Italy for mainly Syrian
refugees for the purposes of applying for asylum.2*? Under the program, representatives of
faith-based organisations meet with refugees residing Lebanon to identify candidates for
travel to Italy. Refugees admitted into the program are subject to security checks by the
Lebanese government (for the issue of exit permit), as well as well as pre-admission
security checks by the Italian government. Under the Humanitarian Corridors agreement,
refugee status determination is not a formal requirement for participation in the program.

Under the ltalian ‘Humanitarian Corridors’ program, refugees travel to Italy on visas issued
under Article 25 of the European Union ‘Visa Code’, which provides for the exceptional use
of short stay visas by European states where it is considered necessary on humanitarian
grounds.?*® Such visas have limited territorial validity, meaning that refugees travelling to
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Italy under Humanitarian Corridors cannot travel elsewhere in Europe.?** Refugees arriving
in Europe are supported by Italian faith-based and civil society organisations to apply for
refugee protection and are provided with social assistance and support during their initial
period of stay in Italy. Italy’s Humanitarian Corridors have already been replicated
elsewhere in Europe, including France, Belgium and Andorra.2%®

Objectives and standards

Eligibility for Italy’s Humanitarian Corridor depends on recognition by UNHCR as a
refugee. To date, this has been relatively straightforward given the program’s focus on
Syrian refugees. While the organisers of the program aim to also take into account the
vulnerability of potential participants, they also emphasise that the program will not
necessarily be in the best interests of all refugees. Given the limited social security and
settlement supports provided even to recognised refugees in Italy, some of the most
vulnerable refugees may in fact be better off remaining in Lebanon, particularly if they
benefit from the social protection provided by their existing networks there.?16

Because the humanitarian corridors program facilitates access to formal refugee status
procedures in the country of destination, the preservation of asylum and provision of
durable solutions to their displacement are achieved, at least in theory. It is worth noting,
however, that the standards of treatment afford to recognised refugees in Italy are
considered to be lower than those of many other European states, and indeed have been
criticised for failing to meet the minimum standards required by the 1951 Refugee
Convention. In addition, should the program expand beyond Syrian refugees to include
Humanitarian Corridors from countries such as Niger and Libya, further measures may be
required to ensure that those who travel to Italy are not at risk of refoulement should their
claim for asylum be rejected.

One of the chief benefits of Humanitarian Corridors is the facilitation safe, orderly and
regular migration as a pathway to protection. Indeed, the main purposes of the
Humanitarian Corridors include ‘to prevent the death of refugees trying to cross the
Mediterranean by boat [and] combat the deadly business of smugglers and human
traffickers’.?1” By facilitating lawful travel using short stay visas designed specifically for
humanitarian purposes, Humanitarian Corridors directly reduce the need for refugees to
undertake dangerous journeys in search of safety and long-term solutions.
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